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OF  THE 


STATE  OF  NEW  YOBK, 

(Secx)nd  Division) 
commbncing  february  is,  1882. 


Jcuus  N.  Kalley  et  al.,  Kespondents,  v.  Frederick  Baker, 

Appellant. 

When,  through  the  procurement  of  a  broker  employed  to  effect  an  exchange 
of  real  estate,  a  contract  for  the  exchange  has  been  agreed  upon  and 
entered  into  between  his  customer  and  the  person  with  whom  the 
exchange  was  to  be  effected,  in  the  absence  of  any  express  agreement  to 
the  contrary  the  broker  is  entitled  to  his  commissions. 

It  is  no  defense,  therefore,  to  an  action  by  the  broker  to  recover  his  com- 
missions, that  the  title  of  the  other  party  to  the  contract,  to  the  real 
estate  agreed  to  be  exchanged  by  him,  is  defective,  and  so  that  he  ia 
unable  to  perform  his  contract. 

(Argued  January  2o,  1892;  decided  February  12,  1892.) 

Appeal  from  judgment  of  the  General  Tenii  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  Febru- 
ary 24,  1890,  which  affinned  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict  and  affinned  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
arc  stated  in  the  opinion. 

Albert  Allan  Abbott  for  appellant.      Plaintiff's  right   to 
compensation  depended  upon  the  performance  of  the  under- 
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Kalley  et  al.  v.  Bakek.  [Feb., 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 


taking.  (SMald  v.  B.  I.  Co.,  83  N.  Y.  378 ;  McGavock  v. 
Woodlief,  20  How.  [U.  S.]  221 ;  Dudosy.  Curmmgham,  102 
N.  Y.  678 ;  Fraser  v.  Wyokoff,  63  id.  445 ;  Barnes  v.  Bob- 
erts,  5  Bo6w.  73.)  Tlie  party-wall  agreement  and  the  Pierre- 
pont  agreement  were  encumbrances  which  made  it  impossible 
for  the  Ilumphery  party  to  perform  the  contract  on  their  part. 
(  Wei7?iore  v.  Bruce,  22  J.  &  S.  149 ;  Trustees  v.  Lynch,  70 
N.  Y.  440;  Peters  v.  Deleplaine,  49  id.  362;  Gilbert  v. 
Pettier,  38  id.  166  ;  Baynar  v.  Lycm,  46  Hun,  227 ;  Bunnell 
V.  Jdckson,  9  N.  Y.  539.)  The  defendant  was  under  no  obli- 
gation to  inform  either  the  plaintiflFs  or  Henry  C.  Humphery, 
or  his  assignee,  Kearney  or  Ann  O.  Humphery,  of  the  encum- 
brances existing  by  reason  of  the  party-wall  and  Pierrepont 
agreements,  nor  to  specify  these  as  objections  to  the  title.  li 
he  failed  In  this  he  waived  nothing.  {Johnson  v.  Oppenheim, 
55  N.  Y.  280 ;  Newbury  v.  Furnwal,  56  id.  638.) 

Wm,  J,  Oaynor  for  respondents.  The  pleadings  presented 
no  issue  of  fact,  except  as  to  the  amount  of  compensation 
which  the  plaintiffs  were  entitled  to.  {Durclos  v.  Cunning^ 
ham,  102  N.  Y.  678 ;  Sihbald  v.  B.  I.  Co.,  83  id.  378.) 

FoLLETT,  Ch.  J.  This  action  was  begun  to  recover  commis- 
fiions  alleged  to  have  been  earned  by  the  plaintiffs  in  procuring 
the  execution  of  a  contract  between  the  defendant  and  one 
Humphery,  for  the  exchange  of  real  estate. 

In  1889,  and  for  some  years  prior  thereto,  the  defendant 
owned  a  farm  in  the  state  of  Massachusetts,  and  Ann  O. 
Humphery  an  apartment-house  on  the  north  side  of  Remsen 
•street,  in.  the  city  of  Brooklyn,  known  as  the  "  Aldine,"  in 
which  there  was  certain  personal  property. 

February  18,  1889,  the  defendant  and  Humphery  entered 
into  a  written  contract  by  which  they  agreed  to  excliange 
properties,  both  to  be  free  from  all  incumbrances,  except  the 
*'  Aldine "  was  to  be  subject  to  two  mortgages  amounting  to 
fifty-five  thousand  dollars,  on  the  1st  of  April,  1889,  on  which 
day  the  defendant  was  to  convey  the  farm  to  Humphery,  and 
3he  the  '^  Aldine  "  to  the  defendant 
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The  parties  to  the  contract  met  on  the  day  and  at  the  place 
appointed,  the  plaintiffs  office,  and  a  deed  was  tendered  by 
Mrs.  Humphery  to  the  defendant,  who  raised  the  following 
objections  to  the  title:  (I)  That  $990  of  interest  was  unpaid 
on  the  mortgages,  and  the  taxes,  amounting  to  $1,889.83,  were 
unpaid.  (2)  That  Mrs.  Humphery  was  a  married  woman,  and 
her  husband  had  not  joined  in  the  deed.  (3)  That  a  former 
owner  of  the  "  Aldine "  was  a  married  woman,  and  that  her 
husband  did  not  join  in  the  deed  which  was  executed  by  her 
April  2,  1888.  (4)  That  the  bill  of  sale  of  the  furniture  in 
the  "Aldine,''  which  was  to  go  to  the  defendant,  was  not  sub- 
scribed at  the  end,  but  at  about  the  middle  of  the  document. 

These  were  the  only  objections  specifically  made  on  the  Ist 
of  April,  1889.  On  the  trial  the  defendant  raised  other  objec- 
tions. (A)  That  the  deed  tendered  by  Mrs.  Humphery  recited 
that  the  land  was  subject  to  an  agreement  entered  into  by  a 
former  owner  Mrith  the  owner  of  an  adjoining  lot,  that  a  party- 
wall  should  be  maintained,  one-half  on  the  land  of  each,  and 
for  the  mutual  benefit  of  both  properties.  (B)  That  the  deed 
to  Mrs.  Humphery  recited  that  the  land  was  subject  to  a 
restriction  imposed  by  a  former  owner  of  this  lot  and  the 
adjoining  lots,  that  no  buildings  should  be  built  on  those  lota 
within  eight  feet  of  the  north  line  of  the  street. 

The  defendant  rejected  the  title  offered  by  Mrs.  Humphery, 
and  the  contract  to  exchange  was  never  perfonned. 

The  question  underlying  all  others  in  this  case,  and  which  is 
decisive  of  it,  is,  was  it  the  understanding  of  the  parties  to 
this  action  that  the  plaintiffs  were  not  to  be  entitled  to  com- 
missions, unless  mutual  conveyances  of  the  properties  con- 
tracted to  be  exchanged  were  made  and  accepted,  or  whether 
they  were  entitled  to  commissions  when  the  contract  of 
exchange  was  executed  ? 

It  appears  by  the  record  that  the  defendant,  in  1882, 
employed  the  plaintiffs  to  effect  a  sale  of  his  farm,  and  that 
for  some  time  before  the  negotiations  were  begun,  which 
resulted  •  in  the  contract  to  exchange,  the  owner  of  the 
*' Aldine"  had  employed  the  plaintiffs  to  sell  it.     It  is  alleged 
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in  the  complaint  that  $750  was  the  value  and  tlie  agreed  price 
of  the  services  rendered  by  plaintiffs  for  the  defendant.  The 
defendant  in  his  answer  denied  that  he  agreed  to  pay  any 
definite  sum,  but  alleged  that  he  ^^  agreed  that  if  plaintiffs 
should  be  instrumental  in  effecting  a  sale  of  said  proj>erty 
upon  such  terms  and  for  such  consideration  as  might  be  satis- 
factory and  agi-eed  upon  by  the  defendant,  and  not  otherwise, 
that  he,  the  defendant,  would  pay  to  the  plaintiffs  a  reasonable 
commission  for  their  said  services." 

It  was  also  alleged  in  the  answer  that  February  18,  1889, 
the  defendant  and  Humphery  entered  into  a  contract  (a  copy 
of  which  is  annexed  to  the  answer)  to  convey  April  1,  1889, 
his  farm,  valued  at  thirty  thousand  dollars,  to  Humphery,  in 
consideration  that  she  would  convey  to  the  defendant  the 
"  Aldine,"  together  with  the  furniture  therein,  free  and  dear 
from  all  incumbrance,  except  two  mortgages  amounting  to 
fifty-five  thousand  dollars.  The  defendant  also  alleged  that 
Humphery  was  unable  to  and  never  had  performed  her 
contract. 

The  defendant  testified  that  Julius  N.  Kalley,  one  of  the 
plaintiffs  who  transacted  all  the  business  in  respect  to  the 
exchange,  spoke  to  him  about  the  "  Aldine  "  about  Deceniber 
20,  1888,  and  that  afterwards  he  reported  to  Kalley  that  he 
had  examined  it.  The  result  of  his  examination  and  of  subse- 
quent conversations  was  that  Kalley,  Humphery  and  the 
defendant  went  some  time  in  the  month  of  February,  1889,  to 
Massachusetts  and  examined  the  defendants  farm.  Kalley 
testified  that  a  day  or  two  after  returning  from  Massachusetts, 
the  defendant  and  Humphery  met  at  the  ofiice  of  plaintiffs, 
'  and  the  result  of  their  interview  was  the  written  contract  of 
exchange.  He  said:  "Q.  Did  they  (defendant  and  Humphery) 
personally  carry  on  their  negotiations  face  to  face  ?  A.  They 
did ;  yes,  sir.  Q.  They  entered  into  a  contract  ?  A.  Yes,  sir. 
Q.  Is  that  the  contract  mentioned  in  the  answer  here  ?  A. 
Yes,  sir."  This  witness  also  testified  that  at  an  interview 
before  the  parties  went  to  Massachnsetts,  the  foUowing  con- 
versation was  had :  ^'  Q,  What  did  he,  defendant,  say  ?    A. 
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He  says,  if  I  will  make  a  change  for  property  dowD  there, 
what  will  be  your  charge  ?  He  seemed  to  hammer  on  this. 
(By  the  conrt)  No,  not  what  he  seemed,  just  state  what  he  did 
absolutely  say  and  what  you  said.  A.  He  said,  what  will  be 
your  charge  in  case  you  make  an  exchange  1  I  said,  the  price 
of  two  and  a  half  per  cent  on  the  value,  thirty  thousand 
dollars,  which  you  put  on  the  farm."  Upon  this  question,  the 
defendant  testified :  "  Q.  What  did  he  (Kalley)  say  ?  A.  He 
said  that  he  thought  he  could  exchange  my  property  free  and 
clear  for  that  property,  free  and  clear  of  all  incumbrances, 
except  two  mortgages  upon  it  for  fifty-five  thousand  dollars. 
Q.  What  did  you  say  ?  A.  I  will  think  of  the  matter.  Q, 
What  was  the  next  said  between  you  about  it  7  A.  Nothing 
further  at  that  time.  Q.  Well,  the  next  time  ?  A.  The  next 
time  I  told  him  that  if  I  could  exchange  my  property  free  and 
clear  for  the  Kemsen  street  flat,  free  and  clear  from  all  incmn* 
brances,  except  the  two  mortgages.  Q.  (By  the  court)  For 
how  much  ?  A.  Two  mortgages  for  fifty-five  thousand  dollars, 
I  would  do  so,  but  I  would  not  give  him  any  personal  property 
with  my  farm,  and  that  if  the  exchange  was  made,  I  would 
pay  him  a  commission.  Q.  Wliat  commission  ?  A.  No  amount 
agreed  upon.  Q.  Anything  stated  by  him  on  that  subject  ? 
A.  He  said  the  commission  for  out  of  town  property  was  two 
and  a  half  per  cent." 

There  is  no  evidence  that  the  plaintifiFs  knew  anything  about 
the  title  to  the  "  Aldine ; "  that  they  made  any  representations 
in  respect  to  it,  nor  does  it  appear  that  the  defendant  asked 
them  to  make,  or  cause  to  be  made,  a  search.    . 

The  t^:ial  court  submitted  the  question  as  to  what  the  agree- 
ment was  to  the  jury,  instructing  them  as  follows  :  "  In  ordi- 
nary cases,  the  law  is  well  settled  where  a  broker  is  employed 
in  reference  to  a  sale  or  exchange  of  real  estate,  that  when  he 
brings  a  buyer  to  the  seller  who  is  willing  and  ready  to  enter 
into  an  agreement  virith  the  seller  for  the  purchase  of  his  prop- 
erty on  the  terms  that  the  seller  has  fixed,  and  the  seller  is 
satisfied  to  accept  him  as  a  purchaser,  then  the  broker  has 
earned  his  commission.     The  earning  of  it  is  not  dependent, 
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in  soch  cases,  on  the  qaestion  as  to  whether  the  buyer  carries 
out  the  contract,  or  as  to  whether  the  seller  is  able  to  complete 
his  contract.  *  *  *  Therefore,  I  say  to  yon,  in  the  absence 
of  any  express' agreement  to  the  contrary,  the  law  is  that  the 
broker  is  entitled  to  his  commissions  when  the  vendor  accepts, 
when  he  (the  broker)  brings  to  the  vendor  a  party  ready  and 
willing  to  accept  the  terms  fixed  by  the  vendor,  and  the  party 
is  satisfactory  to  the  vendor,  and  he  enters  into  a  contract  with 
him.  The  contention  is  that  there  was  a  different  agreement 
here.  *  ♦  *  Now,  I  propose  to  leave  that  question  to  yon 
to  determine.  If  you  find  that  this  was  an  ordinary  contract, 
made  without  any  conditions,  the  broker  employed  in  the  usual 
way,  and  that  there  was  no  bargain  entered  into  between  the 
plaintiffs  and  Mr.  Baker,  that  they  were  only  to  be  paid  their 
commissions  in  case  this  sale  went  through,  then  plaintiffs  are 
entitled  to  recover.  If,  however,  the  bargain  agreed  upon 
between  Mr.  Kalley  and  Mr.  Baker  was,  that  commission  was 
only  to  be  paid  in  case  this  w;h&le  transaction  went  through, 
as  provided  by  the  terms  of  the  contract  of  exchange,  the 
plaintiff  is  not  entitled  to  recover  unless  you  are  satisfied  from 
the  evidence  here  that  Mr.  Baker  capriciously  refused  to  carry 
out  the  contract."    * 

To  this  instruction  the  defendant  took  no  exception  except 
to  that  part  of  it  which  laid  down  the  rule  that  ordinarily  the 
broker  "  is  entitled  to  commissions  when  the  parties  have  been 
found  satisfactory  to  each  other  and  they  have  entered  into  a 
mutual  contract  of  purchase  and  sale." 

This  exception  presents  no  error.  In  Knapp  v.  Wallnee 
(41  N.  Y.  477),  the  defendant  employed  a  broker  to  purchase 
certain  real  estate  for  a  price  named,  agreeing  to  pay  him  one 
per  cent  on  that  price  for  his  i^ervices.  Thi-ough  the  aid  and 
assistance  of  the  broker  a  contract  of  sale  at  the  price  named 
was  entered  into  i)er8onally  between  the  defendant  and  the 
owner  of  the  property.  As  a  defense  to  an  action  brought  to 
recover  the  commissions  the  defendant  sought  to  show  that  the 
title  of  the  vendor  was  defective,  and  for  that  reason  he  was 
unable  to  perform  his  contract.      It  wa*?  held  "  it  was  no 
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defense  to  the  plaintifTs  claim  that  tlie  title  to  the  property 
was  defective.  Meesmore  (the  broker)  had  not  nndertakeix 
that  it  should  be  good.  The  contract  between  liim  and 
defendant  did  not  place  his  right  to  compensation  on  such  Sk 
condition." 

When  a  broker^  as  a  part  of  his  employment,  assumes  to 
execute  for  his  principal  an  executory  contract  of  sale  or 
exchange  he  does  not  become  entitled  to  his  commissions  unlesa 
the  other  contracting  party  is  able  to  perfoim  the  contract  otk 
his  part.  {Barnes  v.  RoberU^  5  Bosw.  73 ;  McGavock  v^ 
Woodlief,  20  How.  [U.  S.]  221.) 

But  under  the  facts  found,  these  and  kindred  cases  have  no 
application  to  this  case. 

The  judgment  should  be  afUrmed  with  costs. 

All  concur. 

Judgment  affirmed 


Eliza  Leooett,  Respondent,  v.  Christopher  C.  Firth^        ^  75  aD  2981 

Appellant. 

The  will  of  F.,  after  legacies  to  the  testator's  children  and  a  gift  to  his  wife 
"  forever"  of  the  residuary  personalty,  also  a  provision  that  in  case  the 
personalty  was  insufficient  to  pay  said  legacies  enough  real  estate  should 
be  sold  for  that  purpose,  contained  this  clause  "  I  also  give,  devise  and 
bequeath  to  my  wife  EUesheba  all  the  rest  and  residue  of  my  real  estate, 
but  on  lier  decease  the  remainder  thereof,  if  any,  I  give  and  devise  to  my 
said  children  or  their  heirs  respectively,  to  be  divided  in  equal  sharea 
between  them."  In  an  action  for  the  specific  performance  of  a  contract 
for  the  purchase  of  land  which  formed  part  of  the  residuary  real  estate,. 
title  to  which  plaintiff  claimed  through  the  widow,  Jitld,  that  she  took 
only  a  life  estate;  but  that  by  necessary  implication  a  beneficial  power 
was  conferred  upon  her  to  dispose  of  the  residuary  real  estate,  with  a. 
limitation  over  in  case  of  her  death  without  exercising  the  power;  hik) 
that,  therefore,  she  could  convey  a  good  title. 

(Submitted  January  26,  1892;  decide<i  February  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  entered  upon  ai| 
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order  made  June  28,  1889,  wliich  reversed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  and  awarded  to  the  plaintiff  the  relief 
demanded  in  the  complaint. 

Action  by  the  vendor  of  lands  to  compel  tlie  vendee  to  per- 
form his  agreement  to  purchase  and  pay  for  the  same. 

December  21,  1888,  the  parties  entered  into  a  contract,  in 
Writing  and  under  seal,  whereby  the  plaintiff  agreed  to  sell 
and  the  defendant  to  purchase  certain  premises  in  the  city  of 
Brooklyn  for  the  consideration  of  $3,550,  payable  $100  down, 
$2,250  on  the  delivery  of  the  deed,  and  the  balance  of  $1,200 
by  assuming  a  mortgage  on  the  land  for  that  amount.  On 
the  day  agreed  upon  for  performance  the  plaintiff  tendered  a 
deed,  pursuant  to  the  contract,  but  the  defendant  refused  to 
accept  it  or  pay  the  balance  of  the  purchase-money.  The 
defendant,  by  his  answer,  denied  that  the  plaintiff  owned  or 
was  possessed  of  said  premises,  and  also  that  she  was  able  to 
convey  and  let  him  into  ])ossession  of  the  same.  The  trial 
court  found  that  the  plaintiff  never  owned  the  premises,  and 
dismissed  the  complaint.  The  General  Term  reversed  the 
judgment  and  made  a  decree  for  specific  performance. 

Further  facts  are  stated  in  the  opinion. 

Semsrn  <j6  Pantaris  for  appellant.  E(juity  does  not  compel 
a  purchaser  to  accept  a  doubtful  title.  {Seymour  v.  DeLancey^ 
5  Cow.  714;  Shriver  v.  Sh*iver^  86  N.  Y.  575;  Toole  v. 
Toole,  112  id.  333;  Lockrnan  v.  lieilley,  29  Hun,  434.) 
Specific  perfonnance  should  not  l>e  decreed  against  the  vendee 
imlcss  the  vendor  can  give  good  title,  and  one  asking  specific 
performance  must  show  a  moral  certainty  that  the  purchaser 
would  receive  such  a  title  as  he  had  contrac^ted  to  take. 
{Hinckley  V,  Stnith,  51  N.  Y.  21;  Beinfel  v.  Gray,  80  id. 
517  ;  McPherson  v.  Smith,  49  Hun,  254.)  The  plaintiff  ha£ 
not  a  good  title  unless  Mrs.  Flassilard  had  either  a  fee  or  a  life 
estate  with  a  power  of  disposition.  (Crozier  v.  Bray,  39  Ilun, 
123 ;  Terry  v.  WigffinJt,  47  K  Y.  512 ;  Greyston  v.  Cktrk,  41 
Iliin,  125;  Smith  v.  Bell,  6  Pet  68;  Brant  v.  V.  0\  Co.y  93 
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U.  S.  326 ;  Bradf^  v.  Weaieott,  13  Ves.  445 ;  Dashwood  v. 
Peyton^  18  i(i  40 ;  Areaon  v.  Areson,  3  Den.  458  ;  Chamber- 
lain  V.  Taylor^  105  N.  Y.  185.)  There  ift  no  evidence  of 
adverse  possesBion.  Defendant  sliould  be  compelled  to  take 
title  on  this  ground  only  when  such  evidence  is  clear  and  dis- 
tinct. (JShidtz  V.  Rose^  65  How.  Pr.  75 ;  OUinger  v.  Stroa- 
hurger,  33  Hun,  466.)  The  remaindermen  mentioned  in  the 
will,  the  children  of  Mrs.  Flassilard,  or  their  heirs,  are  not 
parties  to  this  action,  and  the  courts  will  not  compel  specific 
performance  where  the  validity  of  the  vendor's  title  depends 
upon  a  doubtful  question  of  law,  where  others  having  rights 
dependent  on  the  same  question  are  not  parties  to  the  action. 
{Jordan  v.  PoiMmx^  77  N.  Y.  518 ;  Ahbott  v.  James^  111  id. 
673,  678.)  The  direction  contained  in  the  early  part  of  the 
will  to  sell  the  real  estate  if  the  personal  property  be  insuffi- 
cient to  pay  the  legacies,  is  a  cloud  upon  the  title,  as  they  are 
a  charge  upon  the  real  estate  and  that  direction  is  paramount 
to  a  power  of  disposal  in  the  life  tenant.  {A,  F.  Ins.  Co.  v. 
Bay,  4  N.  Y.  9.) 

Jaanea  C,  Church  and  George  TF.  Pearsall  for  respondent. 
The  title  conveyed  by  the  widow  of  Flassillard  was  good 
under  either  one  of  two  aspects:  That  she  took  the  fee  of 
the  property ;  or  that  she  had  a  life  estate  with  power  of  sale. 
{Holmes  v.  Shoemaker ^  22  Wend.  137;  Jackson  v.  LeLanoy, 
13  Johns.  537;  Jackson  v.  liobbins^  16  id.  537;  Rosehoom.  v. 
Rosehoom,  81  N.  Y.  356 ;  Clark  v.  Lupp,  88  id.  228 ;  100  id. 
287 ;  Thom^is  v.  WaJford,  49  Hun,  145 ;  Colt  v.  Ileardy  10  id. 
189;  Van  Home  v.  Campbdl,  100  N.  Y.  294.)  The  judg- 
ment in  favor  of  this  plaintiff  against  one  of  the  children  of 
said  Flassillard  is  res  adjndicata  as  to  the  other  child*  or  his 
heirs.  {Malcolm  v.  Rogers^  5  Cow.  193 ;  Herman  on  Estop- 
pel, §  154.) 

I 

Vann,  J.     The  plaintiff  claims  title  to  the  premises  in  ques- 
tion through  Ellisheba  Flassilard,  the  widow  and  devisee  of 
John  F.  Flassilard,  who  died  in  1857,  leaving  said  widow  and 
SioKELs  —Vol,  LXXX VII.        2 


1 0  Leggett  V,  FiETH.  [Feb., 


Opinion  of  the  Court,  per  Vamn,  J. 


three  minor  cliildren.  By  his  will,  written  by  his  own  hand 
and  executed  Augufit  1,  1856,  he  bequeatlied  to  each  of  hia 
children  the  sum  of  one  dollar,  and  to  his  wife,  the  household 
furniture  and  all  the  rest  of  his  personal  property,  "  after  pay- 
ing from  the  same  legacies  already  named,  to  her  forever,"  and 
directed  that  if  the  personal  property  should  not  be  sufficient 
to  pay  said  legacies,  enough  real  estate  should  be  sold  to  raise 
money  to  pay  them.  The  remainder  of  the  disposing  part  of 
the -will  was  in  these  words,  viz.:  "I  also  give,  devise  and 
bequeath  to  my  wife  EUisheba  all  the  rest  and  residue  of  my 
real  estate,  but,  on  her  decease,  the  remainder  thereof,  if  any,, 
I  give  and  devise  to  my  said  children,  or  their  heirs,  respect- 
ively, to  be  divided  in  equal  shares  l>etween  tliem."  He 
appointed  his  wife  sole  executrix. 

At  the  date  both  of  his  will  and  of  his  death,  he  owned  the 
premises  in  question,  which,  on  the  20th  of  August,  1859,  were 
mortgaged  by  EUisheba  Flassilard  to  one  Pernot.  The  mort- 
gage was  afterwards  foi-eclosed  and  the  premises  conveyed  by 
the  sheriflE  to  the  grantor  of  the  plaintiff. 

The  question  presented  by  this  appeal  is  whether  Mrs.  Flas- 
silard  took  the  premises  either  in  fee,  or  a  life  estate  with 
power  to  sell,  as  claimed  by  the  plaintiff,  or  a  life  estate  only, 
as  claimed  by  the  defendant.  In  asceitaining  the  intention  of 
the  testator,  which  is  the  primary  guide  to  the  construction  of 
his  will,  regard  should  be  had  to  the  apparent  distinction 
between  the  gift  of  the  personalty  and  that  of  the  realty,  ae 
by  attaching  the  word  "  forever "  to  the  former,  and  with- 
holding it  from  the  latter,  a  difference  in  the  nature  of  the 
gifts  is  indicated.  This  would  be  of  slight  importance  were 
it  not  for  the  gift  over  to  his  children  of  the  remainder,  *'  if 
any,"  of  his  real  estate  already  devised  to  his  wife  upon  her 
decease,  by  which  the  intention  to  discrimhiate  between  the 
two  gifts  to  her  is  emphasized.  When  the  gift  of  the  real 
estate  is  considered  by  itself,  without  contrasting  its  form  with 
that  of  the  personal  property,  we  see  that  in  a  single  sentence 
he  devised  it  to  his  wife,  "  but  on  her  decease,"  he  also  devised 
"  the  remainder  thereof,  if  any,"  to  his  children.     Here  the 
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significant  words  are  "  but "  and  "  if  any."  "  But,"  as  thus 
used,  is  a  word  of  limitation,  and  stiows  that  the  testator 
intended  that  the  previous  gift,  which  was  apparently  absolute, 
should  not  remain  absolute,  but  should  be  limited  by  that 
which  followed.  It  indicates  a  proviso,  condition  or  qualifica- 
tion, and  in  connection  with  the  rest  of  the  senteifioe  reduces 
the  previous  gift  by  carving  out,  not  an  absolute,  but  a  possible, 
remainder  for  the  children.  The  nature  of  the  widow's  estate 
is  pointed  out  by  tlie  event,  upon  tlie  happening  of  which  the 
devise  of  the  remainder  is  to  take  effect  That  event  is  her 
death,  and  as  slie  was  to  hold  until  that  event  happened,  she 
took  a  life  estate.  {CrozW  v.  Bray,  120  N.  Y.  366;  Van 
Home  V.  Campbell,  lOO  id.  287 ;  Wager  v.  Wager,  96  id.  164 ; 
Terry  v.  Wiggins^  47  id.  512;  Norris  v.  Beyea,  13  id.  280 ; 
Smith  V.  BeU,  6  Fed.  68 ;  1  R.  S.  p.  748,  §  1.)  But  the 
remainder  itself  was  in  turn  limited  by  the  words  '*  if  any," 
which  show  that  the  testator  did  not  intend  that  necessarily 
there  would  be  anything  left  upon  the  death  of  his  wife, 
"  The  remainder,  if  any,"  means  the  same  as  "  if  there  shall 
be  any  remainder,"  and  the  gift  over  is  of  what  may  be  left. 
As  it  would  all  be  left  unless  there  was  a  right  to  dispose  of 
it,  it  follows  by  necessary  implication  that  he  intended  his  wife 
should  have  that  power.  Otherwise  the  words  "  if  any  "  must 
be  rejected  as  having  no  meaning  whatever.  As  was  said  by 
the  learned  Greneral  Term  tlie  words  under  consideration 
"  confer  a  beneficial  power  of  disposition  of  all  the  property 
upon  the  wife  during  her  life-time,  with  a  limitation  over  in 
the  event  of  her  death  without  an  exercise  of  the  power. 
Whether  the  children  took  anything  under  the  devise  over  of 
all  the  remainder  depended  upon  a  contingency,  not  indeed 
expressed,  but  plainly  implied  from  the  words  '  if  any '  and 
the  power  of  the  primary  devisee  to  dispose  of  the  entire  estate 
is  implied  from  the  same  words  of  limitation."  At  common 
law  the  gift  over  would  have  been  void  as  repugnant  to  the 
prior  estate,  upon  the  ground  that  a  valid  executory  devise 
cannot  be  defeated  at  the  will  of  the  first  taker.  {Jacknon  v, 
BvR^  10  Johns.  19 ;  Van  Home  v.  CampbeU,  100  N.  Y.  287.) 
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Under  the  Bevised  Statutes,  however,  an  expectant  estate  may 
be  defeated  by  any  means  which  the  party  creating  the  estate 
*'  shall  in  the  creation  thereof  have  provided  for  or  authorized," 
and  sucli  an  estate  cannot  be  adjudged  void  in  its  creation 
because  it  is  thus  liable  to  be  defeated.  (4  R.  S.  [8th  ed.] 
p.  2434,  §§  32,  33 ;  Terry  y,  Wiggins,  47  N.  Y.  512,  518; 
Thonias  v.  Wolford,  49  Hun,  145  ;  Colt  v.  Heard,  10  id.  189.) 

In  TJuyinaa  v.  Wolford,  there  was  a  devise  to  the  first  taker 
apparently  absolute,  followed  by  a  devise  over  to  the  second 
taker  of  the  same  property,  "  should  there  l)e  any  left ; "  and 
in  Colt  V.  Hearst,  there  was  a  similar  devise  to  the  first  taker 
and  a  devise  over  of  "  such  part  tliereof  as  he  may  have  at  the 
time  of  his  decease,"  and  in  both  cases  it  was  held  that  the 
first  devisee  took  a  life  estate  with  a  beneficial  power  of  sale 
and  tliat  the  second  devisee  took  what  was  left  upon  the  death 
of  the  first. 

We  tliink  tliat  the  widow  took  a  life  estate  with  a  power  of 
sale  to  be  exercised  during  her  life  for  her  own  benefit  and 
that  the  children  took  a  remainder  in  fee,  subject  to  the  exercise 
of  the  power.  This  construction  gives  adequate  force  to  every 
word  used  by  the  testator  and  avoids  the  defeat  of  any  part  of 
his  intention.  The  subject  has  been  so  fully  considered  by  the 
learned  justice  who  prepared  the  opinion  of  the  General  Term 
that  we  do  not  feel  called  upon  to  elaborate  our  views. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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LuciEN  Barnes,  Respondent,  v.  James  R.  Keene,  Appellant. 

In  an  action  by  a  father  to  recover  damages  for  injuries  to  an  infant 
child,  caused  by  defendant's  negligence,  he  is  entitled  to  recover  his 
pecuniary  loss,  t.  €.,  the  value  of  the  services  of  the  child  while  incapaci- 
tated because  of  the  injury  and  the  reasonable  expenses  necessarily 
incurred  in  the  effort  to  restore  the  child  to  health. 

The  amount  of  the  loss  recoverable  is  not  affected  by  the  financial  con- 
dition of  the  parent. 

In  such  an  action  it  appeared  that  the  father,  who  had  had  experience  as  a 
nurse  himself,  in  that  capacity  took  the  entire  charge  of  the  child;  after 
proving  the  value  of  his  services  as  such,  he  was  permitted  to  prove, 
under  objection  and  exception,  that  in  order  to  care  for  his  child  he  gave 
up  a  lucrative  business  engagement  and  also  to  prove  the  amount  of  the 
agreed  compensation;  the  court  refused  to  charge  that  the  jury  was  not 
at  liberty  to  allow  more  than  what  would  have  been  paid  to  a  competent 
trained  or  professional  nurse.  Held,  error;  that  while  plaintiff  was 
entitled  to  recover  the  value  of  his  services  as  a  nurse,  he  was  not 
entitled  to  recover  in  addition  thereto  what  lie  might  have  made  had  he 
not  abandoned  the  business  engagemeut. 

(Submitted  January  27,  1892;  decided  February  12,  1892.) 

Appeal  from  judgment  of  the  (General  Term  of  the  Superior 
Court  of  the  city  of  Xew  York,  entered  upon  an  order  made 
June  27,  1890,  which  aifinned  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

This  was  an  action  to  recover  the  expenses  incurred  in  nurs-. 
ing  and  treating  plaintiff^s  infant  daughter,  who  had  been 
injured  by  the  negligence  of  the  defendant,  and  also  to  recover 
damages  for  the  loss  of  her  services. 

November  80,  1882,  the  plaintiff's  daughter,  Mary,  then 
aged  eight  years,  was  seriously  injured  by  the  negligence  and 
inefficiency  of  a  servant  of  the  defendant  In  an  action  brouglit 
by  her,  through  her  guardian  ad  litf'in^  she  recovered  a  judg- 
ment against  the  defendant  for  the  sum  of  $4,500,  being  the 
damages  thus  sustained  ])y  her,  which  was  affirmed  by  this 
court.     (115  N.  Y.  638.) 

The  complaint  of  the  father  was  in  the  usual  form,  except 
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that  the  recovery  of  said  judgment  was  set  forth  in  a  para- 
graph by  itself.  The  defendant  denied  most  of  the  allegations 
contained  in  the  complaint  and  alleged  that  the  accident  result- 
ing in  said  injuries  was  caused  by  the  negligence  of  the  said 
Mary.  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  fifteen  hundred  dollars. 

Further  facts  appear  in  the  opinion. 

Shipnian^  Larocqve  cfe  Choate  for  appellant.  The  damages 
were  excessive.  {Cmmmng  v.  B.  C.  R,  R,  Co.^  109  N.  Y. 
95  ;  Lehynan  v.  City  of  Brooklyn^  29  Barb.  234 ;  Ketinedy  v. 
N,  r.  a  i&  IL  R,  R,  R,  Co.,  35  Hun,  186.) 

Saimiel  IL  Randall  for  respondent.  No  error  was  com- 
mitted in  the  admission  of  the  judgment-roll  in  the  guardian's 
action,  and  allowing  plaintiff  to  read  in  evidence  that  part  of 
the  complaint  therein  which  set  forth  the  injuries  sustained  by 
plaintiff's  child,  and  the  defendant's  exception  should  not  be 
sustained.  {Anderson  v.  Third  Ave.  R.  R.  Co.^  9  Daly,  487 ; 
Sifnmons  v.  Tappen,  2  Sweeny,  652 ;  Alexander  v.  /Stokely^ 
7  S.  &  R.  299,  302 ;  Green  v.  Clark,  5  Den.  497 ;  Edwards 
V.  Stewart,  15  Barb.  67 ;  Crosby  v.  Da'i/,  81  N.  Y.  242 ;  Ben- 
nett  V.  Austin,  5  Hun,  536.)  No  error  was  committed  in 
allowing  the  plaintiff  to  prove  the  expense  actually  incurred 
by  him  for  medicines  in  the  cure  of  his  child  ;  such  damage 
had  been  alleged  in  complaint.  (115  N.  Y.  638;  Cumming 
V.  R.  R.  Co.,  109  N.  Y.  96 ;  Orhann  v.  P.  T.  Co.,  11  Cent. 
Rep.  628 ;  Crook  v.  Rindskopf,  104  N.  Y.  476.)  Defendant's 
objection  that  plaintiff  could  not  recover  for  what  he  lost,  by 
being  obliged  to  give  up  his  situation  as  a  theatrical  manager 
and  also  for  his  services  while  nursing  his  child  for  same 
period,  is  untenable.  {Lochwood  v.  R.  R.  Co.,  98  N.  Y.  523 ; 
Bowles  V.  R.  R.  Co.,  46  Hun,  327 ;  Houghkirk  v.  Canal 
Co.,  92  N.  Y.  219 ;  Cook  v.  R.  R.  Co.,  60  Cal.  604.)  There 
was  no  error  in  the  court's  charge,  and  the  exception  thereto 
was  too  vague  and  indefinite.  {Distin  v.  Rose,  69  N.  Y.  122 ; 
McOinley  v.  Life  Ins.  Co.,  77  id.  497 ;  Schule  v.  Brokhuns, 
80  id.  614.)    No  error  was  commited  in  the  court  denying  the 
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motion  for  a  new  trial.  {Peck  v.  li.  li.  Co.j  70  N.  Y.  587 ; 
Leitchidt  V.  Trea(hveUy  74  id.  418 ;  Hayes  v.  BcUl,  72  id.  418  ; 
Bowles  V.  Ji.  It  Co.^  46  Hun,  324 ;  R.  R.  Co,  v.  Falvey, 
1  West.  Rep.  881 ;  Wolfe  v.  TrinMe,  Id.  497 ;  F.  B.  Church 
V.  R.  R.  Co.,  5  Cent.  Rep.  434;  St<ite  v.  Gonce,  3  West. 
Rep.  805.) 

Vann,  J.  Upon  the  trial  of  this  action  the  plaintiff  read  in 
evidence  a  stipulation  of  the  attorneys  for  the  defendant, 
admitting  "  that  through  the  negligence  and  carelessness  of 
the  person  operating  the  defendant's  elevator,  the  plaintifFs 
child,  Marj  T.  Barnes,  was  injured,  and  that  the  defendant  is 
in  law  liable  for  such  negligence  of  the  operator."'  The  only 
issue  left  undisposed  of  by  this  stipulation  related  to  the  amount 
of  damages  that  the  plaintiff  was  entitled  to  recover.  Those 
damages  were  in  the  nature  of  compensation  for  pecuniary 
loss  and  included  the  value  of  his  daughter's  services,  as  well 
a6-  the  reasonable  expenses  necessarily  incurred  by  him  in  the 
effort  to  restore  her  to  health.  {Cxcming  v.  Brooklyn  City 
R.  R.  Co.,  109  N.  Y.  95 ;  Drew  v.  Sixth  Ave,  R,  R.  Co,,  26 
id.  49 ;  Whitney  v.  Hitchcock,  4  Den.  461 ;  3  Sutherland  on 
Damages,  723.) 

The  plaintiff,  who  was  the  only  witness  sworn  upon  the 
trial,  testified  that  at  the  time  of  the  accident  his  occupation 
was  that  of  a  theatrical  manager ;  that  he  had  had  experience 
as  a  nurse  and  took  the  entire  charge  of  his  injured  daughter 
in  that  capacity.  After  stating  the  value  of  his  services  thus 
rendered  he  was  asked  by  his  counsel  if  by  reason  of  the  severe 
injury  to  his  child  he  was  obliged  to  give  up  a  business  engage- 
ment ;  and  although  the  defendant  objected  to  the  question  as 
incompetent,  irrelevant  and  immaterial,  hq  was  permitted  to 
answer,  and  did  so  in  these  words,  viz. :  ''  Yes,  I  was  under 
an  engagement  at  this  time,  in  the  eve  of  tliis  injury,  as  theat- 
rical manager.  My  compensation  was  fixed."  He  was  then 
asked  to  state  the  rate  of  compensation  and  the  term  of  the 
engagement,  when  the  defendant  objected  upon  the  same 
grounds  as  before,  and  for  the  further  reason  that  the  plaintiff 
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could  not "  recover  for  that  and  also  recover  for  his  services  dur- 
ing the  same  period  in  another  capacity."  The  court  overruled 
the  objection  and  the  witness  answered :  ''  Fifty  dollars  a  week 
and  a  percentage.  That  contract  was  for  the  term  of  about 
twenty-five  weeks.  I  gave  it  up,  as  I  said,  and  attended  to  my 
child."  The  court  refused  to  charge,  upon  tlie  request  of  the 
defendant,  tliat.  the  jury  was  not  at  liberty,  on  the  evidence,  to 
allow  more  for  nursing  tlian  would  have  been  paid  to  a  com- 
petent, trained  or  professional  nuree.  Exceptions  were  duly 
taken  by  the  defendant  to  each  of  these  rulings. 

Although  it  was  not  so  stated  U{K)n  the  trial,  the  plaintiff 
now  insists  that  this  evidence  was  not  offered  for  the  purpose 
of  effecting  a  double  recovery,  but  as  a  circumstance  to  show 
his  pecuniary  situation  and  his  dependence  on  his  profession 
for  support  at  the  time  he  undertook  to  become  the  nurse  of 
his  child.  But  what  bearing  did  the  resources  of  the  plaintiff 
have  upon  the  actual  worth  of  his  daughter's  services,  or  the 
amount  that  it  cost  him  to  cure  her  ?  How  could  dependence 
upon  his  avocation  for  support  increase  the  pecuniary  value  of 
her  services,  or  the  amount  necessarily  incurred  in  caring  for 
her?  The  rule  governing  the  assessment  of  damages  in  such 
a  case  as  this  is  compensation  for  pecuniary  loss  and  the 
amount  of  that  loss  is  not  affected  by  the  financial  condition 
of  the  person  sustaining  it.  The  accidental  circumstance 
that  the  loss  may  at  the  time  bear  more  heavily  upon 
a  poor  man  than  a  rich  man  cannot  swell  the  amount 
that  the  person  causing  that  loss  is  legally  responsible  for. 
While  the  plaintiff  was  entitled  to  recover  the  value  of  his 
services  as  a  nurse,  he  was  not  entitled  to  recover,  in  addition 
thereto,  what  he  might  have  made  if  he  had  not  abandoned 
his  business  engagement.  He  could  not  recover  for  services 
rendered  during  a  specified  period,  and  for  loss  of  time  during 
the  same  period.  He  was  entitled  to  have  his  pecuniary  loss, 
necessarily  caused  by  the  accident,  made  good  to  him.  This 
included  the  services  of  a  nurse,  as  long  as  a  nurse  was  needed, 
and  if  the  plaintiff  saw  fit  to  act  in  that  capacity,  he  was  enti- 
tled to  tlie  value  of  his  services  in  that  capacity.    But  if  he 
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abandoned  a  more  lucmtive  occupation  in  order  to  act  as  nurse, 
the  value  of  his  services  while  engaged  in  that  occupation 
could  not  properly  be  considered  by  the  jury  in  estimating  the 
value  of  his  services  while  acting  as  a  nurse.  His  servjjces  as 
a  nurse  were  worth  no  more  because  he  was  able  in  some  other 
calling  to  earn  a  large  income.  If  his  time  had  been  worth 
lifty  dollars  a  day  as  the  manager  of  a  theatrical  company,  he 
would  have  been  worth  no  more  as  a  nurse  than  if  he  had  had 
no  other  occupation  except  that  of  nursing.  Although  the 
trial  judge  charged  that  the  fact  that  the  plaintiff  "  abandoned 
a  contract  *  *  *  by  which  he  would  receive  fifty  doUai's 
and  a  percentage,"  was  no  proof  that  his  services  were  worth 
as  much  as  he  could  have  earned  under  the  contract ;  still,  the 
jury  were  at  liberty  to  believe  that  the  services  of  the  plaintiff 
were  worth  more  on  that  account  than  they  otherwise  would 
liave  been.  They  may  also  have  taken-  into  account  the  loss 
sustained  by  the  plaintiff  in  giving  up  a  contract  for  twenty* 
five  weeks  with  the  certainty  of  fifty  dollars  a  w^eek,  and  the 
possibility  of  much  more  under  the  percentage.  The  evidence 
was  not  stricken  out,  and  the  jury  were  not  instructed  to  dis^ 
regard  it.  It  was,  tlierefore,  in  the  case,  and,  subject  to  the 
limitation  of  the  charge,  was  for  the  consideration  of  the  jury, 
the  same  as  any  other  evidence  given  on  the  trial.  The 
amonnt  of  the  verdict  indicates  that  they  did  consider  it.  It 
was  not  simply  immaterial,  but  tended  to  mislead  the  jury  to 
the  prejudice  of  the  defendant.  It  was  presumptively  injuri- 
ous, and  the  presumption  is  not  rebutted  by  the  record.  It 
bears  upon  the  result  because  it  presented  to  the  minds  of  the 
jury  an  improper  element  of  damages,  and,  in  coimection  with 
the  refusal  to  charge,  an  erroneous  measure  of  damages. 
( WorraU  v.  Pann^Iee^  1  N.  Y.  519  ;  Balrd  v.  Gillette  47  id. 
186,  188.) 

We  cannot,  therefore,  disregard  the  error  committed  in 
admitting  this  evidence,  but  must  give  effect  to  the  exceptions 
by  reversing  the  judgment  and  ordering  a  new  trial. 

All  concur. 

Judgment  reversed.  * 
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Granger  A.  IIollister  et  al.,  Respondents,  v.  Philander 

Morr,  Appellant. 

While  in  some  cases  the  Court  of  Appeals  may  assume  the  existence  of  a 
fact  in  order  to  afiirm  a  judgment,  this  cannot  be  done  when  the  evidence 
in  regard  to  it  is  conflicting  and  the  trial  court  has  not  been  requested  to 
determine  the  fact  either  way. 

By  a  building  contract,'  the  contnictor  agreed  "to  put  in  a  sewer"  to  con- 
nect the  houses  to  be  erected  with  another  sewer,  and  to  make  water 
connections.  At  the  time  of  filing  a  mechanics'  lien,  there  was  nothing 
due  under  the  contract,  and  all  the  payments  called  for  by  it  had  been 
made,  except  a  sum  due  when  the  contract  was  completed.  The  con- 
tractor substantially  performed  the  contract  in  other  respects,  but  omit- 
Mi  to  put  in  the  sewer  or  to  make  the  water  connections,  and  the  owner, 
after  notice  to  the  contractor,  completed  the  work  in  these  respects  at  an 
expense  of  $180.  The  whole  contract  price  was  $2,850.  The  owner  had 
paid  $2,0^.  Tliere  was  no  provision  in  the  contract  that  the  owner 
should  complete  the  work  in  case  the  contractor  failed  to  do  so,  or  any 
understanding  that  the  former  should  proceed  with  the  work,  or  any 
failure  on  his  part  to  perform  his  obligations  under  the  contract.  In  an 
Miction  to  foreclose  the  lieu  the  court  adjudged  plaintiff  to  be  entitled  to  a 
lien  for  the  ditlcrencc  between  the  balance  unpaid  on  the  contract  and  the 
sum  expended  by  Ihc  owner  to  complete  it.  Held,  error;  that  plaintiffs' 
right  to  recover  depended  upon  the  performance  of  the  contract  by  the 
contractor;  and  that  there  was  not  a  substantial  performance  by  him. 

(Argued  January  28.  1892;  decided  February  12,  1892.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  July  15,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

M,  M.  Waters  for  appellant.  To  entitle  plaintiffs  to  a  lien, 
tlie  onus  is  upon  them  .to  prove  a  debt  from  the  contractor 
for  the  identical  materials  used  to  build  the  owner's  houses. 
(4  R.  S.  [8th  ed.]  2693.)  As  the  contract  is  entire  the  money 
did  not  become  due  or  remain  unpaid,  according  to  the  written 
feontract,  because  the  condition  precedent  was  never  performed. 
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(Smith  V.  Brady^  17  N.  Y.  173.)  Parties  to  building  con- 
tracts should  be  exact  in  the  fulfillment  of  their  agreements 
in  the  smallest  particulars,  and  if  they  willfully  or  carelessly 
depart  from  any  of  them  they  should  incur  the  penalty,  how« 
ever  severe  it  may  be.  {Smith  v.  Gurgety^  4  Barb.  614; 
Nolan  V.  Whitney,  88  N.  Y.  648 ;  Smith  v.  Brady,  17  id. 
173 ;  Pullman  v.  Coming,  9  id.  93 ;  Phillips  v.  OaUant,  62 
id.  256,  264.) 

«/.  -£!  Durand  for  respondents.  The  contractor,  Huls,  fully  • 
performed  his  contract,  except  in  certain  minor  particiilarSi 
for  which  full  compensation  was  allowed  by  the  referee,  and 
the  doctrine  of  substantial  performance  applies  to  the  case. 
( Woodward  v.  FuUefr,  80  N.  Y.  312 ;  PhiUips  v.  GaUant, 
62  id.  256;  Gladus  v.  Black,  50  id.  145 ;  Nolan  v.  Whitney, 
88  id.  648 ;  Johnson  v.  DePeyster,  50  id.  666.)  The  evi- 
dence conclusively  shows  that  the  contractor  was  indebted  to 
plaintiffs  for  material  furnished  and  used  in  these  houses  in 
the  sum  of  $800  at  the  time  of  filing  the  mechanics'  lien. 
{Sheppard  v.  Steele,  42  N.  Y.  52.)  The  gross  inequity  of 
defendant's  claim  in  this  case  should  prevent  a  reversal,  unless 
established  by  clear  and  decisive  evidence.  ( Wright  v.  lidlh 
erts,  43  Hun,  413  ;  Larkin  v.  McMuUin,  12  N.  Y.  S.  K  123 ; 
Graff  v.  Cunningham,  109  N".  Y.  369 ;  Van  Clisf  v.  Van 
Vechien,  48  Hun,  304 ;  MUler  v.  Mead,  3  K  Y.  Supp.  784 ; 
6  id.  273.) 

Brown,  J.  This  action  was  brought  to  foreclose  a  mechan- 
ics' lien.  April  22, 1887,  the  appellant  entered  into  a  contract 
with  John  H.  Huls,  by  which  Huls  agreed  to  erect  for  liim 
three  dwelling-houses  on  land  on  the  north  side  of  Clifford 
street  in  the  city  of  Rochester,  according  to  plans  and  specifi- 
cations set  forth  in  the  contract.  Among  other  things,  Huls 
was  "  to  put  in  a  sewer  "  and  was  to  connect  the  houses  "  with 
the  sewer  said  Mott  had  built  on  the  south  side  of  Clifford 
street  last  season,  of  the  same  size  of  sewer  as  used  by  said 
Mott  last  season,  so  as  to  drain  all  the  cellars  of  said  houses. 
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with  all  the  laterals  for  said  sewers  for  each  house.  Also  to 
put  in  the  water-works  for  all  of  said  houses." 

The  houses  were  to  l)e  completed  by  August,  1887,  and 
when  fully  enclosed  appellant  was  to  pay  Huls  four  hundred 
and  fifty  dollars  on  each  house  and  when  all  the  houses  were 
built  and  completed  according  to  the  terms  and  conditions  of 
the  contract  he  was  to  pay  "  money  enough  to  be  equivalent 
to  nine  hundred  and  ninety  dollars  for  each  house." 

The  respondent's  lien  was  filed  October  10,  1887,  and  prior 
to  that  date  they  had  furnished  to  said  Huls  lumber  used  in 
the  construction  of  said  houses  of  the  value  of  more  than  eight 
hundred  dollars  and  prior  to  that  date  payments  had  been 
made  to  Huls  by  the  appellant  on  account  of  the  houses 
amounting  to  $2,020. 

It  appeared  that  after  the  work  was  commenced  it  was  dis* 
covered  that  the  sewer  referred  to  in  the  contract  as  the  one 
with  which  the  sewer  to  be  built  by  Huls  was  to  connect  was 
not  deep  enough  to  drain  the  cellars  of  the  houses  and  there- 
upon with  Huls'  consent  the  appellant  contracted  with  one 
Tripp  to  deepen  said  sewer  and  carry  it  over  the  course  speci- 
fied in  the  contract  with  Huls,  so  as  to  drain  the  appellant's 
houses,  and  also  for  the  right  to  connect  the  water  for  said 
houses  with  water  pipes  to  be  laid  by  Tripp  to  prerbises  adja- 
cent to  the  appellant's  property,  and  the  putting  in  of  the 
drain  from  the  houses  to  said  sewer  and  the  water  connection 
w«t8  by  consent  delayed  until  Tripp  should  complete  the  work 
undertaken  by  him.  After  Tripp's  work  was  completed  Mott 
notified  Huls  to  go  on  and  complete  his  contract  and  there- 
upon a  disagreement  arose  between  the  parties  in  reference  to 
extra  expense  which  Huls  claimed  he  would  be  put  to  in  doing 
the  work  by  reason  of  the  deepening  of  the  street  sewer. 

The  evidence  as  to  what  occurred  is  conflicting,  but  the 
referee  made  no  finding  thereon  further  than  ^^  that  after  the 
completion  of  said  houses  in  other  respects  said  Huls  neglected 
to  put  in  the  lateral  sewers  to  said  main  sewer  and  to  put  in 
the  water  connections  for  said  houses,  and  said  Mott,  after 
notice  to  said  Huls,  completed  the  same  in  these  respects  at  an 
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expense  to  himself  of  one  hundred  and  eighty  dollars  which 
the  same  was  worth,"  and  he  further  found  that  Huls  fully 
performed  the  contract  on  his  part  except  in  the  particular 
stated  and  one  or  two  other  minor  and  unimportant  matters, 
and  that  said  houses  were  fully  completed  December  6,  1887, 
and  he  awarded  the  plaintiffs  a  lien  upon  the  difference  between 
the  contract  price  and  the  amount  expended  by  Mott  to  com- 
plete the  work  specified  in  the  contract 

There  was  no  provision  in  the  contract  for  the  completion 
of  the  work  by  the  owner  in  the  event  of  the  failure  of  the 
contractor,  nor  was  there  any  understanding  between  them 
that  the  owner  should  proceed  with  the  work,  nor  was  there 
any  failure  on  the  part  of  the  appellant  to  perform  his  obliga- 
tions under  the  contract,  and  in  view  of  the  finding  quoted 
that  Huls  neglected  to  put  in  the  lateral  sewers  and  the  water 
connection,  there  was  an  abandonment  of  the  contract  on  his 
part,  and  the  case  cannot  be  distinguished  from  Larhm  v. 
McMiiUin  (120  N.  Y.  206). 

There  was  nothing  due  under  the  contract  when  the  lien 
was  filed,  and  it  could  attach  only  to  the  payments  that  should 
be  earned  under  the  contract  subsequent  to  October  tenth,  and 
plaintiff's  right  to  recover  depended,  therefore,  upon  the  per» 
formance  of  the  contract  by  Huls. 

Neither  can  it  be  said  that  the  contract  was  substantially 
performed  so  as  to  bring  it  within  the  rule  applied  by  the 
referee.     ( Van  Glief  v.  Van  Vetchen,  130  N.  Y.  571.) 

The  respondent  seeks  to  sustain  the  judgment  on  the  ground 
that  the  contractor  was  justified  in  refusing  to  complete  the 
work  until  the  amount  of  the  extra  expense  that  he  would 
have  been  put  to  from  the  deepening  of  the  sewer  was  agreed 
upon.  The  referee,  however,  made  no  finding  on  that  ques- 
tion, and  was  not  requested  to  make  any,  and  there  was  no 
determination  as  to  what  that  extra  expense,  if  any,  would 
have  been,  nor  whether  bad  faith  was  attributable  .to  either 
party  in  the  disagreement  existing  as  to  the  amount  to  be 
allowed  for  that  work.  The  evidence  upon  the  subject  was 
conflicting-  • 
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While  in  some  cases  this  court  may  assume  the  existence  of 
a  fact  in  order  to  aiBrm  a  judgment,  we  are  not  permitted  to 
do  so  where  the  evidence  is  conflicting,  and  the  trial  court  baa 

not  been  reouested  to  determine  the  fact  either  wav.     It.fol- 

Ik  • 

lows  that  there  was  nothing  due  to  the  contractor  upon  which 
plaintiffs  lien  could  attach,  and  upon  the  authority  of  Zarkin 
V.  McMiMen  and  Van  Clief  v.  Van  Vetchen  (pijprd)^  tlie 
judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


John  C.  Freeman,  as  Receiver,  etc..  Appellant,  t?.  Hugh  J. 

Grant,  Sheriff,  etc.,  Kespondent. 

In  an  action  to  recover  damages  for  the  alleged  unlawful  taking  and  con- 
version of  certain  goods  it  appeared  that  prior  to  the  execution  of  an 
assignment  for  the  benefit  of  creditors,  the  defendant,  as  sheriff  had, 
under  two  executions  against  the  assignors,  levied  upon  their  goods,  and 
a  subsequent  sale  of  part  of  them,  after  payment  of  the  execution  left  a 
surplus.  Subsequent  to  the  assignment  and  while  the  goods  unsold 
remained  in  defendant's  possession,  other  executions  came  into  his  hands 
under  which  he  claimed  the  right  to  sell  a  sufficient  quantity  of  the 
goods  remaining  to  satisfy  said  executions;  the  assignee  without  admit- 
ting the  defendant's  claim,  in  order  to  obtain  possession  of  the  goods, 
made  an  arrangement  with  the  sheriff  in  pursuance  of  which  he  paid  to 
the  latter  under  protest  a  sum  sufficient,  with  the  surplus  in  his  hands, 
to  make  up  the  amount  of  the  other  executions,  and  defendant  thereupon 
released  his  levy.  HM^  that  the  proof  failed  to  sustain  the  allegations 
of  unlawful  taking,  and  there  was  no  unlawful  conversion  of  the.  surplus; 
that  the  arrangement  operated  to  discharge  any  cause  of  action  for  con- 
version and  to  substitute  in  its  stead  one  for  money  had  and  received. 

At  the  close  of  plaintiff's  case,  his  counsel  asked  the  court  to  allow  the  com- 
plaint to  be  amended  so  as  to  conform  to  the  facts  proved.    This  was 
objected  to  and  refused.    IIM^  no  error;  as  the  effect  of  the  amendment 
would  be  to  allow  a  recovery  upon  an  entirely  different  cause  of  action 
and  this  may  not  be  done  against  an  objection. 

After  the  court  had  decided  to  dismiss  the  complaint,  plaintiff's  counsel 
asked  the  court  to  be  permitted  to  withdraw  a  juror,  in  order  to  make 
a  motion  at  Special  Term  to  amend  the  complaint,  w^hich  was  denied. 
Hdd^  no  error;  that  it  was  discretionary  with  the  court  and  the  manner 
of  its  exercise  would  not  be  reviewed  in  this  court. 

(Argued  December  2,  1891;  decided  March  8,  1892.) 


1892.]  Frbekan  v.  Geaot.  28 

Statement  of  case. 


Appeal  from  judgment  of  the  Oeneral  Term  of  the  Supreme 
Court  in  the  lirst  judicial  department^  entered  upon  an  order 
made  February  14,  1890,  which  affirmed  a  judgment  diemis^ 
ing  plaintiff's  complaint  on  the  trial  at  the  Circuit. 

The  nature  of  the  action  and  the  fact^  so  far  as  material, 
are  stated  in  the  opinion. 

Jo/in  B.  Green  for  appellant  The  court  had  power  by 
the  express  provisions  of  the  Code  to  grant  the  plain tiiTa 
applications.  (Code  Civ.  Pro.  §§  539,  540,  723,  3343 ;  Reh^^ 
herg  v.  Mayor^  etc.,  91  N.  Y.  137 ;  Clemeiice  v.  City  of 
Attbum,  66  id.  334.)  If  the  sheriff  paid  the  surplus  over  an(i 
at  once  seized  it  again,  there  was  an  unlawful  taking  and  con** 
version ;  if  he  did  not  pay  it  over  at  all,  but  kept  it  and 
applied  it  to  subsequent  executions,  then  there  was  an  unlaw* 
ful  conversion  after  a  lawful  taking.  {Minick  v.  City  of 
Troy,  83  N.  Y.  514;  Sheridan  v.  IFophins,  11  Wkly.  Dig, 
3.^^8 ;  Tiffany  v.  Lord,  65  N.  Y.  310.)  The  error  of  the  court 
in  respect  of  the  surplus  is  palpable  and  entitles  the  appellant 
to  a  reversal  of  the  judgment  and  a  new  triaJ.  (Code  Civ, 
Pro.  §§  385,  539,  540,  541,  723.) 

W(des  F,  Severance  for  respondent  The  cause  of  action 
must  be  made  out  as  alleged  in  tlie  complaint,  where  there  is 
an  objection  to  the  proof  during  the  trial.  {Southioick  v.  F. 
iV.  Bank,  84  N.  Y.  420;  Neudecker  v.  Kohlherg,  81  id.  296.) 
The  court  did  not  err  in  refusing  to  allow  an  amendment  to 
the  complaint  on  the  trial.  (C^ode  Civ.  Pro.  §  723  ;  PhincU 
V.  Fa?/^^«,  12  Barb.  215-217;  Ilendrlcks  \,  Decker,  35  id. 
298-302;  Dennis  v.  Snell,  54  id.  411-414;  Richtmeyer  v. 
Remsen,  38  N.  Y.  206-209 ;  Smith  v.  City,  etc.,  37  id.  516-521 5 
.V.  Y.  fee  Cx  V.  N.  W,  Im.  Co.,  23  id.  357-^62;  King  v. 
Barnes,  107  "d.  645,  647 ;  Barneii  v.  Quigley,  59  id.  265-268 ; 
Diidhy  V.  Scranton,  57  id.  424 ;  Bernhard  v.  Selignian,  54 
id.  661,  662  ;  Rons  v.  Mather,  51  id.  108  ;  Degraw  v.  Elmore^ 
50  id.  1  ;  Arnold  v.  Emerson,  62  id.  508;  McMichael  v. 
Kilmer,   76  id.  3^-40;    Clinton  v.  Strong,  9  Johns.   370; 
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Ilarmjony  v.  Bingham^  12  N.  Y.  99 ;  Bowns  v.  May^  120  id. 
357-360 ;  Briggs  v.  Boyd^  56  id.  289 ;  Stenton  v.  Jerome^  54 
id.  480 ;  Scholey  v.  Mumford^  60  id.  498 ;  SouihioicJc  v.  F. 
N,  BomJcj  84  id.  420 ;  Messenger  v.  F.  N.  Banky  48  How. 
Pr.  542.) 

Parker,  J.  The  complaint  alleged  the  making  of  a  general 
assignment  for  the  benefit  of  creditors  by  the  firm  of  Kaughran 
&  Barrett  to  Miles  O'Brien ;  an  acceptance  of  the  trust  and 
the  taking  possession  of  the  assigned  property  by  the  assignee  ; 
the  plaintiff's  subsequent  appointment  and  qualification  as 
receiver  of  the  estate  of  Kaughran  &  Barrett,  and  the  delivery 
of  possession  thereof  by  Miles  O'Brien  to  him  pursuant  to  the 
order  of  the  court. 

It  further  averred  that  during  the  time  said  assigned  prop* 
erty  was  in  the  possession  of  O'Brien,  the  assignee,  the  defend- 
ant in  this  action,  as  sheriff  of  the  city  and  county  of  New 
York,  wrongfully  and  unlawfully  took  from  the  possession  of 
said  O'Brien  and  carried  away  large  quantities  of  said  goods 
and  property  so  held  and  owned  by  said  O'Brien  as  such 
assignee,  of  the  value  of  $19,385.12,  against  the  protest  of 
said  assignee,  and  converted  the  said  property  to  his  own  use 
to  the  damage  of  the  said  assigned  estate  and  the  plaintiff  in 
the  above  amount. 

The  answer  put  in  issue  the  allegations  of  the  complaint, 
and  by  appropriate  averments  justified  the  acts  and  things 
done  by  the  defendant  as  being  in  the  line  of  his  duty  as 
sheriff. 

The  evidence  adduced  on  the  trial  failed  to  support  the 
allegations  of  the  complaint  respecting  the  wrongful  taking  of 
any  goods  from  the  jx)8session  of  the  assignee  by  the  defend- 
ant, and  its  admission  was  objected  to  by  defendant's  counsel 
on  the  ground  tliat  it  was  not  material  or  relevant  to  the  issue. 
The  objection  was  not  sustained,  and  from  the  testimony  result- 
ing it  appears  that,  prior  to  the  execution  of  the  assignment, 
the  defendant,  as  sheriff,  levied  upon  and  took  possession  of 
certain  goods  belonging  to  Kaughran  &  Barrett  under  two 


/ 


1892.]  Freeman  v.  Grant.  25 

Opinion  of  the  Court,  per  Parker,  J. 


executions  aggregating  about  forty  thousand  dollars,  and  that 
a  subsequent  sale  of  part  of  the  goods  under  such  process 
resulted  in  a  surplus  of  $10,804.44.  While  the  sheriff  was  in 
possession  of  the  property  levied  on,  and  subsequent  to  the 
assignment  and  the  assignee's  acceptance  of  the  trust,  the 
defendant  received  other  executions  aggregating  about  nine- 
teen thousand  dollars,  and  he  asserted  to  the  assignee  the  right 
to  sell  a  sufficient  quantity  of  the  goods  remaining  in  the  store 
to  secure  the  balance  required  to  satisfy  such  executions. 
Without  conceding  the  sheriff's  position  to  be  correct,  the 
assignee  believing,  as  it  is  alleged,  that  the  assigned  estate 
would  be  benefited  by  a  sale  conducted  by  him  rather  than  the 
sheriff,  suggested  a  plan  which  he  intended  should  permit  him 
to  take  possession  of  the  goods  and  sell  them,  and  at  the  same 
time  preserve  for  the  benefit  of  the  assigned  estate  such  sum 
of  about  nineteen  thousand  dollars,  provided  the  possession  of 
the  sheriff  should  prove  to  be  without  support  in  law.  The 
assignee's  proposals  ripened  into  an  arrangement  by  which  the 
sheriff  was  permitted  to  retain  the  surplus,  which  exceeded  ten 
thousand  dollars,  and  in  addition  the  assignee  paid  over  to  him 
about  nine  thousand  dollars,  making  total  moneys  then  in  the 
hands  of  the  sheriff  equal  to  the  amount  due  on  the  executions 
which  he  had  received  subsequent  to  the  assignment,  but  under 
which  he  had  levied  on  goods  forming  a  part  of  the  assigned 
estate.  The  assignee  protested  against  the  defendant's  claim 
of  right  to  sell  the  goods  upon  which  he  had  levied,  and 
insisted  in  doing  that  which  he  did,  he  did  not  intend  to  relin- 
quish the  claim  that  the  estate  was  entitled  to  the  possession  of 
the  goods  then  in  the  store  ;  that  the  money  was  intended  by 
him  as  a  substitute  for  the  goods  upon  which  the  sheriff  had 
levied,  and  was  a  deposit  made  for  the  purpose  of  procuring  a 
release  from  the  levy.  Immediately  thereafter  the  sheriff 
released  the  goods  from  the  levy  and  the  assignee  took  pos- 
session, since  which  time  the  defendant  has  in  no  way  inter- 
fered with  any  portion  of  the  assigned  estate.  It  is  apparent, 
therefore,  that  the  allegations  of  conversion  of  goods  had  no 
support  in  evidence,  for  those  which  the  defendant  disposed 
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of  and  caused  to  be  removed  were  rightfully  sold  uuder  execu- 
tions issued  and  levied  before  the  assignment,  and  the  legality 
of  his  action  in  that  respect  is  not  controverted. 

But  the  plaintiff  insists  that  there  was  a  conversion  of  die 
surplus  by  the  defendant ;  that  his  complaint  was  broad  enough 
to  embrace  it ;  and,  tlierefore,  the  dismissal  of  the  complaint 
was  error. 

While  the  surplus  came  properly  and  lawfully  into  the  pos- 
session of  the  sheriff  pursuant  to  the  sale  under  executions 
rightfully  levied,  still  after  their  satisfaction  he  had  no  right 
to  retain  it,  as  it  formed  a  part  of  the  assigned  estate,  and  had 
the  assignee  demanded  it,  its  contmued  retention  by  the 
defendant  would  have  been  wrongful  and  would  have  sup- 
ported an  action  of  conversion.  But  the  arrangement  between 
the  assignee  and  the  sheriff  operated  to  do  away  with  that 
cause  of  action  and  to  substitute  in  its  stead  one  for  money 
liad  and  received.  This  conclusion  is  reijuired  by  the  testi- 
mony of  the  counsel  for  the  assignee  who  conducted  for  him 
the  negotiations  with  the  sheriff  which  resulted  in  his  retention 
of  the  surplus,  and  a  further  payment  to  him  of  about  nine 
thousand  dollars  by  the  assignee  to  induce  a  release  of  the  levy 
on  a  portion  of  the  assigned  estate.  lie  testified  :  "  My  recol- 
lection is  not  very  distinct  about  what  did  occur ;  all  I  know 
was  there  were  certain  attachments  or  executions  that  had  been 
issued  and  that  the  sheriff  was  in  possession  uuder  those,  claim- 
ing adversely  to  the  assignee ;  and  the  assignee,  under  my 
advice,  ascertained  the  amount  of  these  liens  or  claims  against 
the  property,  and  after  ascertaining  those,  we  went  to  the 
sheriff^s  office  with  a  view  of  seeing  if  some  arrangement  could 
be  made  by  which  he  would  allow  the  assignee  to  sell  and  then 
have  these  liens  paid  out  of  the  proceeds;  and  as  the  result  of  that, 
without  desiring  in  any  way  to  determine  the  (juestion  of  the 
validity  of  the  liens,  we  entered  into  an  arrangement  by  which 
a  stipulation  was  drawn  —  tiie  fund  or  moneys  were  to  be 
taken  and  put  in  the  place  of  the  property.  *  »  *  My 
recollection  is  that  the  sheriff  said  :  Here  is  so  much  money  ; 
whether  he  took  it  in  the  shape  of  a  ehecJc  or  whether  there 
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was  monej  pafised  I  can't  state ;  but  he  said  I  have  got  that 
amount  of  money  belonging  to  the  assignee ;  the  assignee  went 
in  and  made  a  demand  for  it,  and  he  said,  I  have  got  that  sur-^ 
plus  over  and  above  tliese  judgments,  the  Claflin  and  Kaugh- 
ran  judgments ;  the  sheriff  then  said  he  would ;  he  said :  I  will 
pay  that  over  to  you ;  then  we  went  into  tlie  arrangement  of 
what  we  were  going^  to  do  by  reason  of  the  levies  he  had 
made  on  the  Broadway  store,  and  lie  stated  that  unless  some 
arrangement  was  made  by  the  assignee  to  release  those  leviea 
there  by  a  deposit  of  money  in  lieu  of  the  property,  that  he- 
was  going  to  sell  out  the  property  of  the  Broadway  store^ 
*  *  *  My  recollection  about  it  is,  we  went  there  and 
asserted  that  the  sheriff  hadn't  any  right  to  keep  the  money  ; 
and  he  said  on  his  part  that  he  had  this  money  in  his  hands  ; 
and  he  said :  I  have  got  a  levy  upon  the  Broadway  store ;  it  may 
be  that  the  proceeds  tliere  will  be  sutHcient  to  satisfy  these 
attachments  and  executions;  if  so,  the  surplus  will  belong  to» 
the  assignee  ;  at  tliat  time  the  sheriff  was  in  possession,  and 
the  assignee  was  of  opinion  that  it  was  for  the  interest  of  the- 
estate  to  get  it  out  of  the  hands  of  the  sheriff ;  and  we  tried 
to  get  the  sheriff  to  release  the  property,  and  he  wouldn't  do. 
it  without  getting  die  money,  and  we  entered  into  this  arrange- 
ment. *  *  *  I  vill  not  say  as  a  matter  of  fact  that  he- 
asserted  a  right  against  the  surplus  of  this  money  that  he  had 
in  his  hands ;  he  never  positively  refused  in  the  sense  of  say- 
ing he  would  not  pay  it  over ;  he  said,  this  money  is  here, 
and  if  I  make  the  executions  good  out  of  the  prc»perty  I  have- 
got  to  recognize  your  demand. 

"  Q.  That  is,  he  said  if  you  took  the  money  he  w  ould  have- 
to  take  more  property  ?     A.  Yes. 

"  Q.  And  80  far  as  simply  the  question  of  holding  that 
money  or  getting  more  property,  you  told  him  to  hold  the- 
money  and  not  take  more  property  ?  A.  I  told  him  we  would 
enter  into  this  arrangement." 

It  is  quite  apparent  from  this  evidence  that  the  sheriff  was; 
in  possession  of  the  goods  belonging  to  the  assigned  estate 
under  certain  executions,  and  threatening  to  make  the  amount 
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due  thereon  out  of  such  property ;  that  to  prevent  a  sale  by 
him  and  secure  for  the  assignee  immediate  and  undisputed 
possession,  the  counsel  for  the  assignee  proposed  the  arrange- 
ment which  was  finally  entered  into.  In  order  to  carry  it  out 
*  the  assignee  borrowed  the  sum  of  nine  thousand  dollars  and 
paid  it  over  to  the  sheriff,  who  was  further  permitted  to  retain 
the  surplus  to  make  up  the  balance  which  he  required  as  a 
condition  precedent  to  a  surrender  of  possession  of  the  goods 
on  which  he  liad  levied.  Had  the  surplus  not  been  taken  into 
account  in  making  up  the  nineteen  thousand  dollars,  the 
assignee  would  have  been  obliged  to  raise  and  pay  over  an 
equal  amount  in  order  to  accomplish  the  purpose  which  he  had 
in  view.  It  seems  to  be  clear,  therefore,  that  whatever  may 
have  been  the  rights  of  the  assignee  against  the  sheriff  as  to 
surplus  prior  to  the  agreement,  that  it  was  the  intention  of 
the  parties  and  the  legal  effect  of  their  action  to  treat  the  sur- 
plus and  the  nine  thousand  dollars  borrowed  by  the  assignee 
as  paid  over  to  tlie  sheriff  to  effect  a  common  purpose,  to  wit : 
A  surrender  of  possession  to  the  assignee  of  goods  out  of  which 
the  sheriff  threatened  to  make  the  amount  due  on  certain  exe- 
•cutions.  The  sheriff  had  no  right  to  demand  this  money  nor 
to  retain  possession  of  the  goods  under  the  levy  made  after 
tlie  assignment,  and  the  assignee,  by  an  appropriate  action, 
might  have  obtained  an  adjudication  setting  aside  the  levy 
and  requiring  the  sheriff  to  surrender  possession  of  the  goods 
to  him,  but  believing  the  course  adopted  to  be  for  the  best 
interest  of  the  estate,  he  paid  the  money  under  protest  and  in 
order  to  obtain  possession.  The  payment  thus  made  was  not 
voluntary,  but  compulsory,  and  the  law  implies  a  promise  to 
repay,  the  i*emedy  being  an  action  as  for  money  had  and 
received.  (Clhitofi  v.  Strong^  9  Johns.  370;  Harmony  v. 
Bingham,  12  X.  Y.  99;  Brings  v.  Bmjd,  56  id.  289-293; 
Bmons  v.  Jf/jy,  120  id.  357-360.) 

The  cause  of  action  alleged  in  the  complaint,  liowever,  was 
not  for  the  recovery  of  money  involuntarily  paid  to  the  defend- 
ant, but  for  the  wrongful  taking  by  the  defendant  from  the 
assignee  O'Brien  of  "  dry  goods,  fixtures,  attachments  and 
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personal  property,"  and  the  testimony  presented  did  not  tend 
to  establish  it.  As  the  evidence  adduced  pointing  to  a  differ- 
ent cause  of  action  was  seasonably  objected  to,  it  was  not  error 
for  the  court  to  dismiss  the  complaint.  {Southmick  v.  First 
National  Bank,  84  K  Y.  420.) 

At  the  close  of  the  plaintiff's  ease  his  counsel  asked  the 
court  to  so  amend  the  complaint  as  to  conform  to  the  facts 
proved.  The  request  was  denied.  As  appears  from  the 
observations  already  made,  the  effect  of  granting  the  motion 
would  have  permitted  a  recovery  upon  an  entirely  different 
cause  of  action  from  that  set  forth  in  the  complaint,  and  that 
may  not  ordinarily  l)e  done  on  the  trial  against  the  objection 
of  the  other  party.  {Ba/nies  v.  Quigley,  59  N.  Y.  265  ; 
McMichcLel  v.  Kilmer^  76  id.  36 ;  Arnold  v.  AngeU,  62  id. 
508.) 

Subsequently,  and  after  the  court  had  decided  to  dismiss  the 
complaint,  plaintiffs'  counsel  asked  to  be  permitted  to  with- 
draw a  juror,  so  as  to  permit  a  motion  to  be  made  at  Special 
Term  to  amend  the  complaint.  This  request  was  also  denied. 
The  disposition  of  such  an  application  rests  so  largely  in  the 
discretion  of  a  trial  court  tliat  the  manner  of  its  exercise  after 
an  affirmance  bv  the  General  Term  will  not  be  reviewed  here.. 

The  judgment  should  be  affirmed. 

All  concur,  except  Potter,  J.,  not  voting. 

Judgment  affirmed. 


Maby  Hotaling  et  al.,  Appellants,  v,  Hakrikt  Ann  Marsh 
et  al..  Respondents,  et  al..  Appellant**. 

P.  died  leaving  him  surviving  his  widow,  a  daughter  and  five  grandchil- 
dren, two  of  them  children  of  the  daughter,  three  the  children  of 
deceased  sons;  he  died  seized  of  four  parcels  of  real  estate.  By  his  will 
he  directed  his  executors,  if  his  widow  consented,  to  sell  said  real  estate, 
invest  one-third  of  the  proceeds  and  pay  the  income  therefrom  to  his 
widow  during  her  life  in  lieu  of  dower,  and  after  her  death  divide  the 
principal  among  his  grandchildren  then  surviving;  one-third  he  gave  to 
his  daughter,  the  other  third  to  his  daughters-in-law  and  their  chil- 
dren.    The  testator  directed  his  executors  to  dispose  of  his  residu* 
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ary  estate  or  put  it  in  shape  to  divide  equally  among  his  said  grand- 
children "whenever  either  shall  become  of  age."  The  will  then  con- 
tained this  clause:  "It  may  so  happen  that  my  daughter  ♦  ♦  « 
may  live  to  have  other  children  after  ray  deaUi,  and  after  my  executors 
may  have  divided  my  estate;  in  that  case,  it  is  my  wish  that  they  come 
in  and  share  in  the  estate  left  my  wife  after  her  death  in  prefeivnce  to 
the  others,  so  that  all  my  grandchildren  may  eventually  receive  the  same 
amount."  The  widow  refused  to  accept  the  provision  made  for  her. 
In  pursuance  of  a  judgment  in  a  suit  for  the  partition  and  sale  of  the 
four  parcels,  three  of  them  were  sold,  one-third  of  the  proceeds  being 
brought  into  court  and  the  proceeds  invested,  the  income  to  be  paid  to 
the  widow  during  life  as  and  for  her  dower  interest.  Thereafter,  and 
during  the  life  of  the  widow  and  before  a  division  of  the  residuary 
estate,  a  child  wa.s  born  of  the  testator's  daughter.  Held,  that  the  intent 
of  the  testator  was  to  provide  for  every  child  born  of  his  daughter  after 
his  death,  and  so  that  G.,  the  child  so  born,  was  entitled  to  the  benefit 
of  the  provision,  although  bom  before  a  division;  also,  that  the  refusal 
of  the  widow  to  accept  the  provision  made  for  her  did  not  operate  to 
deprive  the  child  so  bom  of  such  benefit. 

The  original  judgment  in  the  partition  suit  provided  that  the  principal  of 
the  one-third  directed  to  be  invested  for  the  benefit  of  the  testator's 
widow  should  at  her  death  be  divided  among  the  survivors  of  the  five 
.grandchildren,  "  subject  to  open  and  let  in  and  sliare  in  the  same  "  any 
child  the  testator's  daughter  "shall  have  previously  had  lawfully  bom 
to  her  after  the  death  of  said  testator,  who  shall  then  survive,  and 
provided  also  that  if  previously  to  the  birth  of  said  after-bom  child  a 
tlivision  of  the  residuary  estate  of  the  said  testator  shall  have  been 
made,  •  *  *  then  said  after-bom  child  shall  be  preferred  out  of  the 
said  principal  sum  *  *  *  to  the  extent,  so  far  as  may  be,  of  making 
them  equal  with  said  five  grandchildren."  It  was  claimed  that  by  this 
provision  the  after-born  child  could  not  sliare  because  born  previous  to 
the  distribution  of  the  residuary  estate.  Held,  untenable;  also,  that, 
if  necessary,  the  court  would  have  power  to  amend  the  judgment. 

In  an  action  brought  before  the  birth  of  G.  to  obtain  a  construction  of  the 
residuary  clauses  of  the  will,  it  was  adjudged  that  the  residuary  estate 
vested  at  the  time  of  the  testator's  death  in  his  five  grandchildren,  sub- 
ject to  open  and  let  in  any  child  lawfully  born  of  the  testator's  daughter 
previous  to  cither  of  the  five  grandchildren  comhig  of  age,  and  as  one 
of  said  grandchildren  had  arrived  of  age  and  no  child  had  been  bom  of 
the  daughter,  that  no  child  so  born  thereafter  "  would  be  entitled  to  any 
share  in  the  said  residuary  estate."  Held,  that  assuming  G.  was  bound 
by  said  judgment,  it  did  not  aflfect  her  right  to  share  in  the  principal  of 
the  one-third  set  apart  for  the  widow;  that  it  only  determined  her  right 
to  share  in  the  residuary  estate,  which  she  did  not  claim. 

Upon  an  accounting  by  the  executors,  G. ,  then  an  infant,  appeared  by 
guardian.    The  surrogate,  in  his  final  decree,  distributed  the  residuary 
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estate  among  the  other  grandchildren,  excluding  G.  Held,  assuming 
the  decree  to  be  binding  upon  her,  it  did  not  affect  the  question  under 
consideration  here. 

(Argued  January  22,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  two 
orders  made  March  14,  1889,  one  of  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  an  order  of  Special 
Term  confirming  the  report  of  a  referee,  and  the  other  afiirmed 
an  interlocutory  order  modifying  the  report  of  said  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  IL  Atwood  for  appellant  Peters.     By  no  rule  of  legal 
construction  can  Grace  S.  Marsh  be  deemed  to  be  a  residuary 
legatee  under  the  third  item  of  said  will,  entitled  to  share  in 
any  part  of  testator's  residuary  estate,  or  'to  be  paid  any  pref- 
erential sum  from  any  substituted  fund,  on  account  of  such 
residuary  share.     Any  construction  which  would  make  her  a 
residuary  legatee  is  against  the  Statute  of  Perpetuities  and 
void  as  an  illegal  restraint  on  alienation.     {(T Connor  v.  Rig- 
ging, 113  N.  Y.  511;  In  re   UnderhiU,  117  id.  471.)    No 
child  bom  to  Harriet  Ann  Marsh,  after  the  plaintiff  Clar- 
ence  Peters   arrived    at   age,    can    share   in   the    residuary 
estate.     {Tucker  v.  Bish^,  16  N.  Y.  402-404;  CoUin  v.  Col- 
lin, 1  Barb.  Ch.  630-637;  2  Jarman  on  Wills,  75-77;  1 
Roper  on  Legacies,  467;  Ilawley  v.  James,  16  Wend.  61; 
Coster  Y.  LorHInrdjlAi^d,  265;  Andreios  v.  Partington,  3 
Brown's  C.  C.  4()1 ;  Everett  v.  Everett,  29  N.  Y.  39,  71,  75 ; 
Smith  V.  Edwards^  88  id.  92 ;  In  re  Lapham,  37  Hun,  15  ; 
Roe  V.  Vmgut,  117  K  Y.  204;  Loder  v.  IlaifieU,  71  id.  92.) 
Where  a  clause  of  a  will  is  susceptible  of  a  legal  as  well  as  an 
illegal  construction,  it  is  the  duty  of  the  court  to  seize  upon 
the  former  so  as  to  give  full  force  and  effect  to  the  testamentary 
disposition,    {Roe  v.  Yingut,  117  N.  Y.  211 ;  BuUer  v.  Buttery 
3  Barb.  Ch.  304 ;  DuBois  v.  Ray,  36  N.  Y.  162 ;  Grover  v. 
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W^akettian,  11  Wend.  193;  Mason  v.  Jones^  2  Barb.  244; 
Atkinson  v.  Atkinson^  3  P.  Wms.  260 ;  Thelhisson  v.  Wood- 
ford, 4  Ves.  312;  Vernon  v.  Vernon,  53  K  Y.  351,  361; 
Thomas  v.  Snyder,  43  Hun,  14 ;  Freeman  v.  Smithy  60  How. 
Pr.  311 ;  Wood  v.  Mitchell,  61  id.  48.)  This  proceeding  is 
taken  at  the  foot  of  the  judgment  in  this  action,  and  is  to  be 
considered  in  aid  thereof  and  not  hostile  thereto,  and  cannot 
change  the  terms  and  provisions  tliereof.  (Redf.  Sur.  Pr.  352 ; 
Adair  v.  Bri/inmer,  74  N.  Y.  539 ;  WUcox  v.  Smith,  26  Barb. 
340.)  Applying  the  argument  reditctio  ad  ahsurdum  to  this 
case,  it  cannot  be  claimed  for  an  instant  that  had  there  l)een 
no  actual  payment  from  the  residuary  estate  to  the  other 
legatees  by  the  executors  before  the  accounting,  that  Grace 
S.  Marsh,  being  then  in  court,  would  have  been  entitled  to 
share  therein.     {Morgan  v.  Darden,  3  Dem.  203.) 

Charles  Simkpins  for  appellant  Simkpins.  This  is  not  a 
special  proceeding,  but  a  motion  made  at  chambers.  Section 
3240  of  the  Code  provides  that  costs  are  in  the  discretion  of 
the  court  when  they  are  not  regulated  by  law.  This  action  is 
for  partition,  and  is  regulated  by  law,  and  the  costs  have 
already  been  given  in  the  original  judgment  and  cannot  be 
given  again.  {Tn  re  N.  T.  <&  W.  R.  R.  Co.,  26  Hun,  592 ; 
Stanton  v.  King,  76  N.  Y.  585 ;  In  re  P.  <&  IL  L  R,  R.  Co., 
67  id.  371 ;  Mailer  v.  HoUeii,  126  id.  589 ;  Savage  v.  Bar- 
row, 4  How.  Pr.  74 ;  Penmll  v.  Wilson,  2  Abb.  [K  S.]  466  ; 
5  Robt.  774 ;  In  re  N.  T.  P.  E.  P.  School,  24  How.  Pr.  367.) 
The  General  Term  erred  in  giving  judgment  for  costs  in  the 
sum  of  $104,  and  ten  dollars  costs  of  the  order  of  atBrmance, 
when  the  appeals  are  from  orders  and  not  from  the  judgments 
{J(yrdan  v.  Van  Epps,  85  N.  Y.  427 ;  Hunt  v.  Hunt,  72  id. 
218 ;  Jenkins  v.  Fahey,  73  id.  355  ;  Prior  v.  PrUyr,  49  Hun, 
502 ;  Clemens  v.  Clemens,  37  N.  Y.  59  ;  Le\>itt  v.  WolcoU,  95 
id.  219 ;  Griffin  v.  Z.  /.  P.  R.  Co.,  102  id.  449 ;  Patrick  v. 
Shaffer,  94  id.  430 ;  Nemetty  v.  Naylar,  100  id.  562 ;  BlaJdefy 
V.  Cald^,  15  id.  617 ;  HmxyeU  v.  MiUs,  56  id.  226 ;  CrrniweU 
V.  IIuU,  97  id.  209  ;  WoodhuU  v.  LitOe,  102  id.  165 ;  Bobb  v. 
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Graham^  89  Mo.  200.)  Grace  8.  Mareli  is  only  entitled,  by 
the  terms  and  provisions  of  the  judgment  herein,  to  an  equal 
share  and  interest  with  the  iive  grandchildren  living  at  tes* 
tator's  death,  in  the  one-third  of  the  proceeds  of  sale  of  177 
Reade  street,  and  the  said  fund,  as  provided  in  said  judgment. 
{Brevori  v.  Brevort^  70  N.  Y.  186 ;  Momirqu^  v.  Monarque^ 
80  id.  320;  Ferries  v.  Payne,  81  N.  Y.  82;  Vincent  v.  Neio^ 
hoiLse^  83  id.  505;  Mixyre  v.  Lyon,  25  Wend.  ]il9;  Mangan 
V.  Field,  48  N.  Y.  668;  Livingston  v.  Green,  52  id.  118; 
(y  Connor  v.  Higgins,  113  id.  517;  In  re  UnderhiU,  117  id, 
474.)  By  rejecting  the  provisions  of  the  will,  the  widow 
assents  to  all  the  terms  and  conditions  annexed  to  it  {Chavu 
berlain  v.  Chamberlain,  43  N.  Y.  440 ;  In  re  Ben4ion,  94  id. 
509 ;  Hanley  v.  James,  16  Wend.  61,  254.)  No  child  bom 
to  Harriet  Ann  Marsh  is  entitled  to  participate  in  any  prefer- 
ential  sura  after  Clarence  Peters  arrived  at  age.  {Tucker  v. 
Bishop,  16  N.  Y.  402;  KmreU  v.  Emrett,  29  id.  37,  71,  75  ; 
Smith  V.  Edwards,  88  id.  92;  Walter  v.  Lapham,  37  Hun, 
15 ;  Collin  v.  CoUin,  1  Barb.  Ch.  630 ;  Hadley  v.  Jmies,  16 
Wend.  61 ;  Coster  v.  LoriUa/rd,  14  id.  61 ;  81  id.  82 ;  83  id. 
505;  48  id.  668;  52  id.  118;  25  Wend.  119;  2  Jarraan  on 
Wills,  639 ;  5  Dem.  531.)  Grace  8.  Marsh,  having  had  her 
day  in  court,  is  estopped  by  it.  {Jhjland  v.  Baxter,  98  N.  Y. 
110;  In  re  Hood,  90  id.  512;  Vanderpoel  v.  Va7i  Valkeiv- 
hurgh,  6  id.  190.) 

John  C.  Guliek  for  respondent  Grace  S.  Marsh.  The 
renunciation  by  the  widow  of  the  provisions  of  the  will  in  her 
favor,  and  her  election  to.  take  dower  did  not  affect  or  pre^ 
jadice  the  right  of  the  grandchildren,  who  were  the  remainder- 
men of  her  share.  (1  R.  8.  725,  §  32 ;  Moore  v.  lAttel,  41  N. 
Y.  66.)  The  infant,  (Trace  8.  Marsh,  is  entitled,  as  after-boni 
issue  of  testator's  daughter,  Harriet  Ann  Marsh,  to  be  let  in 
under  the  will  of  said  testator  and  share  with  his  other  grnnd- 
children.  {Reed  v.  Reed,  46  Hun,  212 ;  11  N.  Y.  8.  K.  524 ; 
CnmiweU  v.  H^M,  97  N.  Y.  209  ;  NemeUy  v.  Naylor,  100  id, 
562 ;  Griffin  v.  L.  L  R.  R.  Co.,  102  id.  449.)  This  respondent, 
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the  infant,  claims  that  she  is  first  to  be  paid  an  amoant  equal  to 
that  heretofore  received  by  the  other  grandchildren,  and  then 
to  receive  an  equal  sliare  of  the  balance,  and  that  thus  only 
can  she  be  preferred  in  order  to  make  her  on  an  entire 
equality.  {Hitch  v.  Ilawxhurst^  114  N.  Y.  512;  Maste7*sofi 
V.  T(mn8hend,  123  id.  4o8 ;  1  Jarman  on  Wills,  534,  542 ;  2 
id.  700,  704 ;  JStevennon  v.  Leslie,  70  N.  Y.  512 ;  Tucker  v. 
Bishop,  16  id.  402 ;  HveriU  v.  EveriU,  29  id.  71 ;  Bank  of 
Pimghkeepsie  v.  Ha^oxick,  6  id.  221 ;  Sfmith  t.  Wyckcff,  11 
Paige,  49 ;  Graham  v.  Dickinson,  3  Barb.  Ch.  169 ;  Acer  v. 
Ilotchkiss,  97  N.  Y.  395.) 

Valentine  Marsh  for  other  respondents.  The  will  of  Abel 
S.  Peters  devised  a  valid  remainder  limited  upon  the  life  estate 
in  Ids  widow,  whether  as  dowress  or  devisee,  to  such  of  hie 
grandchildren  then  living,  or  tliereafter,  and  previous  to  the 
death  of  his  said  widow  to  be  bom,  as  should  survive  his  said 
widow.  {Nodine  v.  Greenfield,  7  Paige,  544 ;  Mmiarque  v. 
Monarque,  80  N.  \,  326 ;  Moore  v.  Littel,  41  id.  66 ;  Miller 
V.  McBlain,  98  id.  517 ;  In  re  Ryder,  11  Paige,  185 ;  Car- 
micha^d  v.  Cannichael,  41  N.  Y.  346;  In  re  Brown,  93  id. 
299 ;  Sewrs  v.  Russell,  8  Gray,  86 ;  Rich  v.  Waters,  22  Pick. 
663 ;  McClung  v.  McMiilan,  1  Heisk.  655 ;  Bridgwater  v. 
Gordon,  2  Sneed,  5 ;  KUpatrick  v.  Johnson,  15  N.  Y.  322  ; 
iJole  V.  Creyon,  1  Hill's  Ch.  311 ;  Leeming  v.  SherrM,  2 
Hare,  14.)  Harriet  Ann  Peters  'was  a  party  to  this  action, 
and  her  rights  were  passed  upon  herein,  and  she  is  bound 
hereby.  {Helck  v.  Reinheirner,  105  N.  Y.  470 ;  ETrtJbury  v. 
Conner,  3  N.  Y.  511.)  Even  though  strict  rights  may  have 
been  waived  and  some  errors  committed  in  the  original  pro- 
ceedings which  terminated  in  the  decree  entered  herein,  still 
aU  parties  thereto  are  bound  by  it ;  their  remedy  was  by  appeal. 
{Reed  v.  Reed,  46  Hun,  212 ;  Griffon  v.  Z.  /.  R.  R.  Co.,  102 
N.  Y.  449 ;  Cletnens  v.  Clemens,  37  id.  59.)  Under  this 
judgment  and  decree  the  interest  of  Harriet  Ann  Peters  in 
said  one-third,  she  being  a  party  thereto  and  having  failed  to 
aurvive  her  grandmother,  has  become  divested.    {Adamis  v. 
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Beekmcmj  1  Paige,  631.)  Upon  the  death  of  testator's  widow, 
the  principal  of  said  one-third  vested  absohitely  in  the  grand* 
children,  whether  alive  at  the  time  of  testator's  death  or  after- 
bom,  who  then  survived  as  tenants  in  common.  {KUpatrioh 
V.  Johnson,  15  N.  Y.  322 ;  Cole  v.  Greymy  1  Hill's  Ch.  311 ; 
Monarque  v.  Monarquej  80  N.  Y.  320.) 

Haight,  J.  Abel  S.  Peters  died  on  the  14th  day  of  May, 
1859,  leaving  a  last  will  and  testament,  which  was  duly  proved 
and  admitted  to  probate  before  the  surrogate  of  the  city  and 
county  of  New  York  on  the  twentieth  day  of  September  there- 
after. He  left  him  surviving  his  widow,  Harriet  Peters; 
Harriet  Ann  Marsh,  his  only  surviving  child ;  Clarence  Peters, 
Franklin  Peters,  Harriet  Ann  Peters,  children  of  the  testator's 
deceased  sons,  Milton  and  Franklin ;  Mary  Hotaling  and  Ellen 
Campbell,  formerly  widows  of  his  deceased  sons ;  Valentine 
Marsh  and  Frank  Marsh,  sons  of  the  testator's  daughter, 
Harriet  Ann  Marsh,  his  oiily  legatees  and  heirs  at  law. 

This  action  was  commenced  on  the  14th  day  of  November, 
1859,  for  a  partition  and  sale  of  four  parcels  of  real  estate  of 
which  the  testator  died  seized,  and  final  judgment  was  entered 
therein  on  the  18th  day  of  November,  1861.  Under  such 
judgment  three  of  the  parcels  were  sold,  but  that  known  aa 
No.  177  Reed  street,  in  the  city  of  New  York,  has  never  been 
sold. 

On  January  80,  1870,  Grace  S.  Marsh  was  bom  of  the 
defendant  Harriet  Ann  Marsh,  and  on  the  14th  day  of  Janu- 
ary, 1888,  on  her  petition,  an  order  was  made  that  she  be  made 
a  party  defendant  to  this  action,  and  that  a  reference  be  had 
to  ascertain  her  right,  share  and  interest  in  and  to  the  premises 
m  question,  etc. 

Under  the  final  judgment  originally  entered  in  this  action, 
one-third  of  the  proceeds  arising  from  the  sale  of  the  three 
parcels  of  real  estate  was  brought  into  court  and  deposited  with 
the  chamberlain  of  the  city  and  county  of  New  York,  with 
directions  to  invest  the  same  and  to  pay  the  interest  accruing 
thereon  to  Harriet  Peters,  the  widow  of  the  testator,  during 
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her  life,  as  and  for  her  dower  interest  in  the  premises  sold. 
She  died  on  the  24th  day  of  September,  1887,  The  Special 
Term  ordered  judgment  that  the  infant  Grace  S,  Marsh  was 
entitled  to  be  preferred  out  of  the  principal  sum  to  be  divided 
upon  the  death  of  Harriet  Peters,  the  widow  of  the  testator, 
to  the  extent  of  making  her  on  an  equality  with  the  five  other 
grandchildren  who  participated  in  the  division  of  the  residuary 
estate  of  the  testator.  Her  right  to  be  so  preferred  is  the 
question  presented  upon  this  review.  It  involves  a  construc- 
tion of  the  testator's  will. 

In  the  second  clause  tlie  testator  describes  the  four  parcels 
of  real  estate  for  which  this  action  was  originally  brought  to 
partition,  and  then  empowered  his  executors  to  dispose  of  the 
same  if  his  widow  consent,  and  invest  one-third  of  tlie  proceeds 
in  bonds  and  mortgages,  the  interest  of  which  they  were 
directed  to  pay  her  semi-annually  during  her  life,  and  after 
her  death  divide  the  same  among  his  grandchildren  that  sur- 
vived  her.  Of  the  remaining  two-thirds  he  gave  one-half  to 
his  daughter  Harriet  Ann,  and  the  other  half  was  disposed  of 
between  his  daughters-in-law  and  their  children. 

The  third  clause  of  the  will  provides  that :  "  Of  all  my  other 
estate,  whether  real  or  personal,  held  by  me  or  in  trust  for  me 
at  the  time  of  my  death,  it  is  my  wisli  that  my  executors  dis* 
pose  of  the  same  or  put  it  in  shape  to  divide  among  my  grand- 
children so  that  each  may  receive  their  share  on  becoming  of 
age,  for  which  purpose  I  hereby  authorize  them  to  sell  all  or 
a  part  of  the  whole,  or  divide  up  and  hold  such  part  as  they 
may  think  to  the  interest  of  the  youngest  ones,  for  instance : 
The  two  front  and  rear  houses  Nos.  134  and  136  West  13tli 
street  is  lease  property,  and  now  pays  double  what  the  princi- 
pal would  if  sold,  all  of  which  my  said  executors  shall  divide 
equally  as  near  as  may  be  among  my  grandchildren,  viz.,  the 
children  of  my  daughter  Harriet  Ann  Marsh,  and  the  children 
of  my  two  sons  Milton  and  Franklin,  of  the  latter  is  Clarence 
Peters,  Franklin  Peters  and  Harriet  Ann  Peters,  or  their  sur- 
vivors, whenever  either  shall  beoome  of  age.  It  may  so  happen 
that  my  daughter  Harriet  Ann  may  live  to  have  other  children 
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after  my  death,  and  after  iny  executors  may  liave  divided  my 
estate.  In  that  case  it  is  my  wish  that  they  come  in  and  share 
in  the  estate  Ipft  my  wife,  after  her  death,  in  preference  to 
the  others,  so  that  all  my  grandchildren  may  eventually,  as 
near  as  may  be  receive  the  same  amount." 

Tlie  widow  refused  to  accept  the  provision  made  for  lier  in 
the  will  and  she  was,  therefore,  awarded  dower  instead. 

It  is  true  that  Grace  S.  Marsh  was  not  bom  after  the  execu- 
tors divided  the  residuary  estate,  but  she  was  born  after  the 
death  of  the  testator  and  before  tlie  death  of  his  widow  and 
the  distribution  of  that  portion  of  his  estate  set  apart  for  her 
use  during  her  life. 

'^  It  may  so  happen  that  my  daughter  Harriet  Ann  may 
live  to  liave  other  children  after  my  death  and  after  my 
executors  may  have  divided  my  estate."  The  word  "  and  "  is 
used  to  connect  two  phrases,  from  which  it  is  argued  that  the 
child  must  be  bom  both  after  the  death  of  the  testator  and 
after  Ms  executors  had  divided  his  estate,  in  order  to  be 
entitled  to  the  provision.  He  had  in  his  will  named  his  living 
grandchildren  and  made  provision  for  each.  He  also  made 
provisions  for  after-born  children  of  his  daughter  Harriet  Ann. 
No  reason  is  shown  why  he  should  exclude  those  bom  after 
his  death  and  before  the  distribution  of  his  estate,  and  still 
bring  in  those  bom  after  the  distribution.  In  construing  wills  * 
the  court  may  transpose,  reject  or  supply  words  in  order  that 
the  intention  of  the  testator  may  be  expressed  and  carried  out 
and  to  avoid  absurd  and  unjust  results.  He  evidently  intended 
to  provide  for  every  child  bom  of  his  daughter  either  after  his 
death  or  after  the  distribution  of  his  estate. 

The  refusal  of  the  widow  to  accept  the  provision  made  for 
her  in  the  will  in  lieu  of  dower  cannot  operate  to  disinherit 
the  infant  Grace,  or  deprive  her  of  the  provision  made  for  her 
as  an  after-born  child.  These  rights  were  recognized  and  pro- 
vided for  in  the  original  judgment  entered  herein  tliirty  years 
ago,  in  which  all  the  heirs  at  law  and  legatees,  other  than  the 
infant  Grace,  were  parties,  and  they  are  consequently  bound 
thereby.     As  to  the  remainder  of  the  clause  the  language  of 
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the  will  ifi  clear  and  specific  and  the  testator  could  not  well 
have  expressed  his  intention  in  plainer  words :  "  It  is  my  wish 
that  they  come  in  and  share  in  the  estate  left  my  wife  after 
her  death  in  preference  to  the  others,  so  that  all  my  grand* 
children  may  eventually,  as  near  as  may  be,  receive  the  same 
amount." 

Indeed,  we  do  not  understand  his  intention  as  determined 
and  adjudged  by  the  Special  Term  to  be  seriously  questioned, 
but  the  claim  is  made  that  under  the  provisions  of  the  original 
judgment  entered  herein  Grace  cannot  be  preferred  out  of  the 
third  reserved  for  the  widow,  for  the  reason  that  she  was  bom 
before  there  was  a  division  of  the  residuary  estate.  That  judg- 
ment  provided  as  we  have  seen  that  one-third  of  the  proceeds 
of  the  sale  of  the  real  estate  be  paid  to  the  chamberlain  to 
be  invested  and  the  interest  to  be  paid  to  Harriet  Peters,  the 
widow,  during  her  life,  and  at  her  death  the  principal  sum  so 
invested  to  be  divided  between  the  five  grandchildren  of  the 
testator,  or  such  of  them  as  should  survive,  "  subject,  however, 
to  open  and  let  in  to  share  in  the  same  any  children  that  said 
Harriet  Ann  Marsh  shall  have  previously  had  lawfully  bom 
to  her  after  the  death  of  said  testator,  who  shall  then  survive, 
and  provided  also  that  if  previously  to  the  birth  of  said  after- 
bom  children  a  division  of  the  residuary  estate  of  the  said 
*  testator  shall  have  been  made  by  said  executors  between  said 
five  grandchildren,  or  the  survivors  of  them,  then  said  after- 
bom  children  shall  be  preferred  out  of  the  said  principal  sum 
to  be  divided  upon  the  death  of  said  Harriet  Peters  to  the 
extent  as  far  as  may  be  of  making  them  equal  with  said  five 
grandchildren." 

We  thus  have  the  language  of  the  decree  providing  for  the 
opening  thereof  to  let  in  any  child  or  children  of  Harriet  Ann 
Marsh  bom  to  lier  after  the  death  of  the  testator  who  shall 
then  survive,  and  that  such  after-born  child  or  children  shall 
be  preferred  out  of  the  principal  sum  to  \ye  divided  on  the 
death  of  the  widow,  and  yet  under  the  proviso  it  is  claimed 
that  such  child  or  children  cannot  share  such  principal  sum 
if  they  were  born  previously  to  the  distribution  of  the  residu- 
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ary  estate.  Sucli  proviso  could  not  have  correctly  expressed 
the  intention  of  the  court,  for  it  was  held,  as  we  shall  subse-^ 
quently  show,  that  such  child  or  children  had  no  part  or  inter-^ 
est  in  such  residuary  estate.  We  think  the  construction  con- 
tended for  ought  not  and  should  not  prevail.  It  is  contrary  to 
the  expressed  wish  of  the  testator  as  well  as  the  evident  inten- 
tion of  the  court,  as  is  apparent  from  the  other  provisions  of 
the  judgment  This  is  a  proceeding  in  the  action  and  upon 
tlie  judgment  entered.  Grace  has  been  made  a  party,  and  if 
necessary  the  court  would  have  power  to  amend  the  judgment 
in  that  regard  in  order  that  the  will  of  the  testator  might  be 
carried  out.  But  under  the  view  taken  by  us,  the  judgment 
as  entere<l  should  receive  a  reasonable  construction,  the  one 
which  was  evidently  intende<l  by  the  court,  and  wliich  will 
carry  out  tlie  intention  of  the  testator. 

On  the  10th  of  May,  1801,  an  action  was  brought  to  have 
the  clauses  of  the  will  marked  "  thirdly  "  and  "  lastly  "  con- 
strued, and  thereupon  judgment  was  entered  on  the  4th  day 
of  December,  1862,  in  which  it  was  adjudged  that  the  residu- 
ary estate  of  the  testator  vested  at  the  time  of  his  death  in  his 
iive  grandchildren  (naming  them) ;  '^  that  said  residuary  estate 
so  vested  in  said  five  grandchildren  subject  to  open  and  let  in 
any  children  lawfully  born  of  the  defendant  Harriet  Ann 
Marsh  previous  to  either  of  the  testator's  grandchildren  arriv- 
ing at  lawful  age ;  that  said  grandchildren  take  in  equal  shares, 
each  to  receive  his  or  her  share  on  arriving  at  lawful  age,  an^ 
the  said  defendant  Harriet  Ann  Marsh  having  had  no  children 
bom  to  her  since  the  death  of  said  testator  and  the  defendant 
Clarence  Peters  having  arrived  at  lawful  age  in  less  than  three 
months  after  the  death  of  the  testator,  as  found  by  said  decision,, 
it  is  also  adjudged  and  dec^reed  that  said  defendant  Clarence 
Peters  was  so  entitled  to  receive  his  share  on  so  arriving  at 
lawful  age,  and  that  no  child  bom  to  said  Harriet  Ann  Marsh 
after  the  said  Clarence  so  arrived  at  lawful  age  would  be  enti- 
tled to  any  share  in  said  residuary  estate." 

It  is  claimed  that  Grace  is  bound  by  this  judgment,  and  that 
under  it  she  is  precluded  from  taking  any  sliare  in  the  estate 
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under  tlie  will  for  the  reason  that  she  was  not  bom  until  after 
Clarence  arrived  at  lawful  age.  Tlie  court,  in  ordering  judg- 
ment in  that  case,  doubtless  intended  to  follow  the  rule  adopted 
in  the  case  of  Tucker  v.  Bishop  (16  N^.  Y.  402),  and  it  is 
claimed  to  be  binding  upon  Grace  under  the  autliority  of  Bre- 
voort  V.  Brevoort  (70  N.  Y.  136),  and  Monarqve  v.  Monarqve 
(80  N.  Y.  320).  But  without  considering  these  questions  for 
the  purposes  of  this  argument  we  will  assume  that  the  judg- 
ment construing  the  will  was  correct,  and  that  it  is  binding 
tipon  Grace.  It  adjudges  that  no  child  bom  to  Harriet  Ann 
Marsh  after  Clarence  Peters  arrived  at  lawful  age  would  be 
entitled  to  any  share  in  the  residuary  estate  of  the  testator,  and 
lie  having  arrived  at  age  within  three  months  after  the  testa- 
tor's death,  it  follows  that  Grace  had  no  interest  or  share  in 
8uch  estate.  But  she  is  not  here  claiming  any  interest  in  such 
residuary  estate.  The  will  purports  to  give  her  no  interest  or 
share  in  the  residuaiT.  The  interest  or  share  given  her  is  in 
the  proceeds  of  the  four  2)arcel8  of  real  estate  which  was  dis- 
posed of  by  the  second  clause  of  the  will.  Her  sliare  was  to 
be  preferred  and  paid  out  of  the  third  of  the  proceeds  set 
apart  for  the  use  of  the  widow  during  her  life.  No  construc- 
tion of  this  clause  was  asked  for  or  had  in  the  action  that  was 
brought  to  construe  the  will.  The  construction  was  as  to  the 
third  clause  and  to  the  residuary  estate  therein  mentioned 
which  embraced  "  All  my  other  estate,  whether  real  or  |>er- 
sonal,  held  bv  me  or  in  trust  for  me  at  the  time  of  my  death." 

Tme,  the  preference  under  which  Grace  maintains  her  claim 
IS  incorporated  at  the  end  of  the  third  clause,  but  that  clause 
received  constmction  or  adjudication  in  that  action,  only  in  so 
far  as  it  pertained  to  the  residuary  estate,  and  not  as  to  the 
four  parcels  of  real  estate  disposed  of  under  the  second  clause*. 

Again,  it  appeai-s  that  on  the  17th  day  of  June,  1870,  an 
accounting  was  had  by  the  executors  before  the  surrogate ;  that 
on  such  accounting  Grace,  then  an  infant  of  six  months, 
appeared  by  a  special  guardian,  and  that  the  surrogate  in  his 
final  decree  on  that  date  entered,  distributed  the  residuary 
estate  among  the  five  grandchildren  excluding  Grace,  thus  fol- 
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lowing  the  judgment  of  the  conrt  entered  npon  the  construc- 
tion of  the  will. 

Assuming  this  decree  to  be  binding  upon  her,  it  lias  nothing 
to  do  with  the  question  under  consideration,  for  as  we  have 
already  sliown,  she  is  not  asking  for  or  claiming  any  interest 
in  the  residuary  estate. 

We  have  considered  the  other  questions  presented,  but  find 
none  that  point  to  error. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

John  T.  Willkts  et  al.,  Respondents,  v.  Okinal  C.  Hatch, 

Appellant. 

While  it  is  the  duty  of  a  creditor  to  whom  property  has  been  delivered  as 
security  for  a  debt,  to  use  ordinary  care  for  its  protection  and  preser- 
vatioD,  in  determining  what  constitutes  such  care,  the  nature  and  value 
of  the  property  and  the  means  of  protection  possessed  by  the  bailee,  the 
relation  of  the  parties  and  other  circumstances  must  be  considered. 

Defendant  indorsed  and  delivered  to  plaintiffs  a  warehouse  receipt  for  cer- 
tain wet  salted  calf  skins  as  security  for  a  call  loan.  In  an  action  to 
recover  on  the  loan  defendant  sought  to  counter-claim  damages  result- 
ing from  a  deterioration  of  the  calf  skins  while  in  the  warehouse, 
alleged  to  have  been  caused  by  plaintiffs'  neglect  to  care  for  them.  It 
appeared  that  plaintiffs  gave  no  personal  attention  to  the  skins  while  in 
the  warehouse  and  exercised  no  supervision  over  them;  that  defendant 
had  free  access  to  them  and  frequently  went  to  the  warehouse  and 
examined  them.  The  skins  were  all  piled  together  and  the  injury  was 
caused  by  the  heating  of  those  in  the  center  of  the  pile;  this  did  not 
appear  upon  the  surface  of  the  pile.  When  defendant  discovered  that 
the  skins  were  injured  he  called  plaintiffs'  attention  to  it  and  advised 
that  they  be  resalted  or  tanned;  plaintiffs  declined  to  do  either;  defend- 
ant also  proposed  to  take  them  to  his  own  warehouse  and  treat  them. 
Plaintiffs  did  not  consent,  but  suggested  that  defendant  pay  the  debt 
and  take  the  skins.  Held,  that  while  the  legal  title  to  the  property 
was  vested  in  plaintiffs  and  the  warehousemen  were  their  bailees,  defend- 
ant liad  at  least  an  equal  interest  in  the  preservation  of  the  property, 
the  bailment  being  for  the  mutual  benefit  of  the  parties,  and  no  dujty 
devolved  upon  the  former  to  cause  it  to  be  handled  over  and  inspected; 
that  plaintiffs  were  not  required  to  permit  defendant  to  take  it  to  his 
own  warehouse,  and  whether,  under  the  circumstances,  it  was  their  duty 
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to  take  some  action  for  its  preservation  after  being  advised  of  its  dete- 
rioration, for  neglect  to  perform  wliich  they  were  liable,  was  properly 
submitted  to  the  jury. 

(Argued  January  25,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  May  9,  1890,  which  affinned  a  judgment 
in  favor  of  plaintiflFs  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

In  July,  1886,  the  plaintiffs  loaned  to  the  defendant  $2,400. 
At  the  time  the  application  was  made  for  the  loan,  the  defend- 
ant had  recently  imported  from  Ireland  a  quantity  of  wet 
salted  calf  skins,  which  were  then  on  board  a  vessel  in  New 
York  harbor.  He  offered  them  as  collateral  security.  The 
skins,  by  the  understanding  of  the  parties,  were  taken  by  the 
defendant  to  the  M^arehouse  of  Shultz,  Innes  &  Co.,  their 
receipt  delivered  to  him,  who  indorsed  and  delivered  it  to  the 
plaintiffs.  This  action  was  brought  in  August,  1888,  to  recover 
the  balance  alleged  to  he  due  the  plaintiffs  on  account  of  tlie 
loan.  The  defendant,  by  way  of  counter-claim,  alleged  that, 
by  the  fault  and  neglect  of  the  plaintiffs,  the  calf  skins  became 
greatly  impaired  in  condition  and  value,  and  that  as  the  conse- 
quence the  defendant  sustained  damages,  for  the  amount  of 
which  he  demanded  relief.  There  was  no  abatement  of  the 
plaintiffs'  recovery  by  reason  of  the  alleged  counter-claim. 

Further  facts  arc  stated  in  the  opinion. 

Jo/ui  3frl)(/naid  for  appellant.  There  was  no  conflicting 
evidence  upon  any  material  fact.  The  single  question  pre- 
sented to  the  trial  court  for  solution  was,  therefore,  one  of 
law*  and  it  was  error  to  submit  that  question  to  the  jury. 
{Td^fM^r  V.  Iloph'fi^,  4  N.  Y.  548 ;  rratt  v.  Jlu/f,  13  Johns. 
334;  SAeUlan  v.  A.  K  cfe  M.  /;m.  Co.,  26  N.  Y.  465 ;  EdgeU 
v.  Hart,  9  id.  217;  J^^nst  v.  //.  /A  Yr*.  Jf.  Co,,  24  How.  Pr. 
103;  Groat  v.  Glle,  51  N.  Y.  441.)  The  indorsement  and 
delivery  of  the  w^arehousc  receipt  by  the  defendant  to  the 
plaintiffs   had  precisely  the  same  legal  effect,  and  imposed 
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upon  the  plaintifb  the  same  duties  and  responsibility  as  if  the 
skins  themselves  had  been  delivered  bodily  into  their  hands, 
(Story  on  Sales,  §§  311,  312 ;  2  Kent's  Coram.  500 ;  Benjamin 
on  Sales,  §§  1043,  1044;  1  Pars,  on  Cont  531;  Haydeny. 
Deinet,  53  N.  Y.  429 ;  Gregory  v.  WmdeU,  39  Mich.  340 ; 
Wilkea  v.  Ferris^  5  Johns.  343 ;  Davis  v.  Green^  24  N.  Y. 
643 ;  Burton  v.  Curyea,  40  111.  320 ;  Padden  v.  Taylor,  44 
N.  Y.  375 ;  Harr  v.  Barlcer,  8  Cal.  614 ;  UaUh  v.  Bakey, 
12  Cnsh.  29 ;  McCormick  v.  Hodden,  37  111.  379  ;  WMOock 
V.  Moag,  58  N.  Y.  487 ;  Davis  v.  N.  E.  Bank,  91  U.  S.  633 ; 
Barber  v.  Meyersteim,  L.  R  [4  H,  L.]  317 ;  Markham  v. 
Jandon,  41  N.  Y.  241;  Wheeler  v.  JVeubo/d,  16  id.  396; 
JStief  V.  Hart,  1  id.  39 ;  Bank  of  lioc/iester  v.  Jones,  4  id, 
607;  Gibbons  v.  Stevens,  8  How.  [U.  S.]  384;  I"<i?/mi  v. 
McNamee,  45  N.  Y.  621.)  The  plaintiffs,  thus  having  the 
l^al  title  and  the  actual  possession  of  the  skins,  were  bound 
to  ordinary  diligence  in  the  care  and  preservation  of  them  and, 
as  they  did  not  use  ordinary  diligence  in  the  care  and  preser- 
vation thereof,  they  must  answer  to  the  defendant  for  the 
consequent  loss  inflicted  upon  him  by  their  negligence.  {(JuU 
ting  V.  Marlor,  78  N.  Y.  454 ;  SU  Losky  v.  Davidson,  6  CaL 
647 ;  2  Story  on  Bailments,  §§  11,  17,  332,  341,  496 ;  2  Pars, 
on  Cont.  110;  Jones  on  Pledges,  §§  403,  405,  409,  412; 
Edwards  on  Bailments,  §§  235,  296 ;  G.  F.  &  M.  Ins,  Co,  v, 
Marr,  46  Penn.  St.  504 ;  Ilanna  v.  Ilolton,  78  id.  336 ;  Rits- 
sell  V.  Hester,  10  Ala.  535 ;  Slevhi  v.  Morrmo,  4  Ind.  425  ; 
Cardin  v.  Stone,  23  Ga.  181 ;  Lawrence  v.  McCalniant,  2 
How.  [U.  S.]  454.) 

WUso'ii  M.  Powell  for  respondents. 

Beadley,  J.  The  controversy  at  the  trial  had  relation  to 
the  defendant's  claim  for  damages  arising  from  the  deteriora- 
tion of  the  calf  skins  during  the  time  they  were  in  the  ware- 
house of  Schultz,  Innes  &  CV>.  They  were  placed  there  by  the 
defendant  in  July,  1886,  where  they  remained  until  in  July, 
1887,  when  they  were  found  to  be  in  such  an  impaired  condi- 
tion as  to  have  but  little  value.     The  number  of  these  skins 
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"was  2,748.  They  were  contained  in  458  bundles,  all  in  one 
pile,  the  inside  of  which  had  become  heated,  and  the  skins 
there  were  in  the  process  of  decay. 

The  question  presented  at  the  trial  was  whether  or  not  this 
<5ondition  and  the  consequent  loss  were  chargeable  to  the 
failure  of  the  plaintiffs  to  perform  any  duty  assumed  by  or 
imposed  upon  them  when  they,  as  collateral  for  their  loan  to 
•defendant,  received  from  him  the  warehouse  receipt  and  tlie 
right  of  property  represented  by  it.  There  was  not  any  sub- 
stantial dispute  about  the  facts,  and  the  defendant  insisted 
that  the  plaintiffs  were  chargeable  with  the  loss  resulting  from 
the  injury  to  the  property  of  which  they  held  the  receipt. 
And  this  charge  is  founded  upon  the  proposition  that  during 
that  time  they  had  the  legal  title  to  and  the  possession  of  the 
skins.  They  did  have  the  legal  title,  and  the  indorsement  and 
xielivery  of  the  warehouse  receipt  was  a  symbolical  or  con- 
structive delivery  of  the  possession  of  the  goods  to  the  plain- 
tiffs.  (2  Kent's  Com.  500 ;  Wilkes  v.  Ferris,  5  Johns.  835 ; 
Gibsan  v.  St^jens,  8  How.  [U.  S.]  384,  399.)  The  effect  is 
similar  to  that  given  to  the  delivery  of  or  transfer  for  such 
purpose  of  a  bill  of  lading.  This  vests  the  title,  and  in  sup- 
port of  it  in  like  manner  transfers  the  possession  of  the  goods 
represented  by  the  bill.  {First  National  Bank  of  CincinnaU 
V.  KMy,  57  N.  Y.  34 ;  Marine  Bank  v.  Fi^ke,  71  id.  353 ; 
CoTnm^cial  Bank  v.  Pfeiffer,  108  id.  242.)  And  this  may 
l>e  accomplished  although  the  property  is  remote  from  the 
place  at  which  the  transaction  occurs,  and  such  documentary 
evidence  of  title  is  delivered  and  taken.  In  the  eye  of  the 
law,  the  person  to  whom  the  warehouse  receipt  of  bill  of 
lading  is  properly  delivered  or  transferred  for  such  purpose, 
takes  the  jwssession  of  the  goods  covered  by  it.  Both  parties 
to  the  transaction,  when  the  transfer  is  so  made  as  collateral 
security,  have  an  interest  in  the  goods  and  in  their  preserva- 
tion. The  one  has  the  legal  title  in  support  of  his  special 
property  in  tliem,  and  the  equitable  interest  of  the  other  is  for 
the  purp<j8e  of  satisfying  his  debt;  and  in  view  of  any  surplus 
^hich  may  remain  in  the  event  of  their  appropriation  to  such 
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purpose.  When  tlie  warehouse  receipt  was  indorsed  and 
delivered  to  the  plaintifis,  it  evidently  was  contemplated  that 
the  skins  should  remain  where  they  were  until  the  debt  shonld 
be  paid.  And  in  the  meantime  there  was  not,  nor  could  prop- 
erly be,  any  obstruction  to  the  defendant's  access  to  them  for 
the  purposes  of  negotiating  a  sale  of  the  skins  with  a  view  to 
realize  f ands  for  the  payment  of  the  debt,  or  do  anything  not 
inconsistent  with  the  rights  of  the  plaintiffs.  This  the  defend- 
ant understood,  and  as  often  as  weekly,  except  a  small  portion 
of  the  time  when  he  was  physically  unable  to  do  so,  went  into 
the  warehouse,  examined  the  skins  as  much  as  he  pleased,  and 
from -time  to  time  was  there  with  persons  to  whom  he  sought 
to  make  sale  of  them.  The  plaintiffs  gave  no  personal  atten- 
tion to  the  property.  They  did  not  see  the  skins  before  they 
were  taken  to,  nor  while  they  were  at  the  warehouse  of  Schultz, 
Innes  &  Co.  Nor  did  they  exercise  any  supervision  over  them. 
They  relied  solely  upon  their  possession  of  the  receipt  for  the 
protection  of  the  security  furnished  by  the  property. 

The  defendant's  counsel  contends  that  the  plaintiffs  were 
charged  with  the  duty  of  exercising  care  which  they  negli- 
gently failed  to  bestow  for  the  preservation  of  the  properly 
from  deterioration.  And  it  was  in  that  view  that  the  court 
was  requested  to  direct  the  jury  to  find  for  the  plaintiffs  such 
amount  only,  as  remained  of  tlieir  claim  after  deducting  there* 
from  $1,708.75,  the  amount  of  the  alleged  counter-claim. 
This  the  court  declined  and  charged  the  jury  to  the  effect  that 
while  a  pledgee  is  chargeable  with  ordinary  care,  what  consti* 
tutes  such  care  is  dependent  upon  circumstances,  and  sub- 
mitted to  them  the  question  whether  under  the  circumstances 
in  the  present  case  the  plaintiffs  failed  to  exercise  the  care 
assumed  by,  or  which  was  due  from  them  in  that  respect. 
Upon  the  refusal  to  charge  as  requested  and  to  the  instruction 
given  exceptions  were  taken.  And  the  court  also  charged  that 
if  the  plaintifib  had  taken  the  goods  into  their  own  custody 
they  would  have  been  chargeable  for  the  damages.  .  The  loan 
was  made  to  the  defendant  for  no  definite  time.  It  was  sub- 
ject to  call  by  the  plaintifib  and  to  payment  at  any  time  by  tliQ 
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defendant.  The  latter  resided  in  the  city  and  it  evidently  waa 
contemplated  that  he  would  negotiate  a  sale  of  the  skins,  which 
he  ineffectually  sought  to  do.  They  were  accessible  to  and 
frequently  seen  by  him.  His  interest  in  their  preservation 
was  at  least  equal  to  that  of  the  plaintiffs.  The  latter  were 
not  advised  how  long  the  pajinent  of  the  debt  would  be  delayed 
and  the  property  remain  in  store.  For  aught  they  knew,  their 
relation  to  the  property  might  any  day  be  terminated  by  the 
satisfaction  of  their  claim.  It  cannot  under  the  circumstances 
be  assumed  that  the  plaintiffs  were  required  to  cause  the  prop- 
erty to  be  handled  over  and  inspected,  nor  that  any  such 
unde^king  On  their  part  was  within  the  contemplation  of  the 
parties.  There  is  no  question  about  the  duty  of  a  creditor  who 
has  become  bailee  of  property  transferred  to  and  taken  posses* 
eion  of  by  him  as  security,  to  use  ordinary  care  for  its  proteo- 
tion  and  preservation,  but  as  said  in  Cutting  v.  Marlow  (78 
K.  Y.  458),  "  in  determining  what  constitutes  such  care  the 
nature  and  value  of  the  property  and  the  means  of  protection 
possessed  by  the  bailee  and  the  relation  of  the  parties  and 
other  circumstances,  must  be  considered."  If  the  plaintiffs 
had  taken  the  actual  custody  of  this  property  and  assumed  the 
exclusive  dominion  over  it,  a  different  question  than  is  now 
presented  may  have  arisen.  And  such  was  the  nature  of 
the  cases  to  which  our  attention  is  called  bv  the  defend- 
ant's  coimsel.  (2  Kent's  Com.  587 ;  Wheeler  v.  Newbould^ 
16  K  Y.  392 ;  G,  F.  &  M.  Ins.  Co.  v.  Marr,  46  Penn.  St. 
504;  Hanna  v.  Ilolton^  78  id.  334.)  But  that  was  not 
the  situation  nor  so  treated  in  the  present  case.  The 
plaintiffs  held  the  warehouse  receipt,  and  had  the  legal  rights 
which  it  afforded.  The  warehousemen  were  in  that  sense  their 
bailees,  but  the  bailment  was,  nevertheless,  for  the  mutual 
benefit  of  the  parties,  and  the  defendant  was  at  liberty  to  ter- 
minate at  any  time  the  plaintiffs'  relation  to  the  property  by 
payment  of  the  debt,  and  in  the  meantime  it  was  subject  to  hie 
inspection.  The  plaintiffs  could  not  foresee  any  day 'that  the 
receipt  may  not  have  been  taken  up  by  the  defendant  the  fol- 
lowing day.     Then  it  seems  that  the  surface  appearance  of  the 
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skins  to  observation  was  not  such  as  to  disclose  the  condition 
of  those  within  and  at  the  bottom  of  the  pile.     And  although 
the  defendant  frequently  examined  them  he  failed  to  discover 
^ny  impainnent  of  the  skins  until  about  the  Istof  June/1887* 
The  evidence  tends  to  prove  that  he  thereafter  called  the 
attention  of  the  plaintiffs  to  the  subject,  and  advised  them  that 
the  skins  should  be  resalted  or  tanned  and  suggested  to  them 
that  they  send  them  away  to  be  tanned  on  their  account,  which 
they  declined  to  do ;  that  the  defendant  also  proposed  to  take 
them  to  his  own  storehouse  and  there  treat  them.     The  plain- 
tiffs did  not  consent  to  this,  but  suggested  that  he  pay  the 
debt  and  do  what  he  pleased  with  the  property-     It  does  not 
appear  tliat  the  defendant  designated  any  place  other  than  hie 
storehouse  to  take  it.     In  July  they  were,  with  the  consent  of 
the  plaintifib,  removed  to  their  storehouse  by  the  defendant, 
who  there  sought  to  improve  the  condition  of  the  skins  and  to 
stay  the  progress  of  decay  or  disintegration,  but  apparently 
without  much  success ;  and  they  were  finally  sold  for  a  small 
sum.     When  the  attention  of  the  plaintiffs  was  first  called  to 
this  condition  of  the  skins  if  they  unreasonably  denied  to  the 
defendant  the  opportunity  to  do  that  wliich  may  have  relieved 
the  property  from  further  injury  or  tended  to  its  preservation 
to  any  extent,  they  would  have  been  chargeable  with  the  con- 
sequences which  followed.     It  is  quite  evident  that  at  that 
time  a  considerable  portion  of  the  skins  was  in  an  irreparable 
condition,  al;  least  such  inference  is  permitted,  although  it  may 
not  have  then  been  so  understood  bv  tlie  defendant.     And  to 
what  extent  they  afterwards  and  before  the  removal  to  the 
plaintiffs'  warehouse  were  further  affected  does  not  appear. 
But  the  plaintiffs  Avere  not  required  to  permit  the  defendant 
to  take  them  to  his  own  warehouse.     This  would  have  been  a 
restoration  of  the  actual  possession  of  the  property  to  him,  and 
as  against  his  creditor  or  bonajule  purchasers  from  him  it  may 
have  rendered  the  plaintiffs'  security  ineffectual.     (  Venni  v. 
McNamee^  45  N.  Y.  614 ;  Farmers  cfe  M.  Nail.  Bk,  v.  Lang^ 
87  id.  209.)    And  whether  under  the  circumstances  it  was  the 
4uty  of  the  plaintifl[s  to  take  some  action  for  the  preservation 
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of  the  property  after  they  were  advised*  of  the  fact  of  its 
deterioration,  and  whether  they  were  cliargeable  with  negli- 
gence in  that  respect  were  questions  properly  submitted  to  the 
jury ;  and  there  was  no  error  in  the  modification  as  made  of 
the  request  to  charge  in  that  respect  The  proposition  which 
the  defendant  asserts  in  support  of  his  claim  is  upon  the  assump- 
tion that  the  plaintiffs  had  the  actual  and  exclusive  possession 
of  tlie  property,  and,  therefore,  assumed  and  were  charged 
with  the  duty  of  exercising  care  to  ascertain  its  condition  and 
for  its  protection  and  preservation  from  injury  from  natural 
inherent  causes  arising  fptnu  the  situation  in  which  it  was  in 
the  warehouse  where  the  defendant  liad  so  placed  it  But  the 
case  as  presented  hy  the  evidence  was  not  necessarily  that  so 
assumed  by  the  defense  as  has  been  already  observed.  While 
the  plaintiffs  had  the  right  as  against  the  defendant  to  have 
the  property  remain  there,  the  opportunity  of  the  latter  to 
inspect  the  property  and  exhibit  it  for  sale  at  his  pleasure  was 
not  abridged.  And  it  seems  he  took  occasion  to  give  the  skins 
frequent  attention.  His  interest  was  such  as  to  naturally  and 
reasonably  actuate  him  to  do  so.  And  when  occasion  required 
the  removal  of  the  property  from  that  warehouse  it  was  taken 
by  him  to  the  plaintiffs'  premises  where  it  continued  to  have 
his  care  and  supervision  no  less  than  before.  It  cannot  as 
matter  of  law  properly  be  said  that  although  the  defendant 
who  frequently  saw  them,  did  not,  the  plaintiffs  ought  to  have 
apprehended  and  by  investigation  discovered  the  degenerating 
process  going  on  at  the  bottom  and  in  the  interior  of  the  mass 
of  skins  before  it  was  ascertained  by  the  defendant.  In  view 
of  the  relation  actually  and  practically  assumed  by  the  parties 
to  the  pi-operty  and  of  its  place  of  storage  and  situation,  the 
court  properly  refused  to  direct  the  verdict  as  requested,  and 
in  submitting  questions  of  fact  to  the  jury  charged  as  favor- 
ably to  the  defendant  as  he  was  fairly  entitled.  None  of  the 
exceptions  seem  to  have  been  well  taken. 

The  judgment  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  voting. 

Judgment  affirmed. 
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Herman  Berry,  Respondent,  v.  American  Central  Insur.      iss  jsjl 
ANCE  Company  of  St.  Lonis,  Ai)pellant,  j}^  4? 

A  tenant  who  has  agreed  verbally  with  his  landlord  to  keep  the  demised        1-*^  ^*  I 
premises  insured  has  an  insurable  interest  in  the  property,  and  may 
insure  in  his  own  name  to  the  extent  of  the  amount  agreed  to  be  insured, 
and  when  no  amount  is  named,  his  interest  is  the  full  value. 

Defendant  issued  to  plauitiif  a  policy  of  insurance  upon  a  building;  the 
legal  title  thereto  was  in  plaintiff's  son.  Plaintiff  was  in  possession 
under  a  verbal  agreement,  whereby  he  was  to  occupy  the  premiseg 
during  his  life,  and  in  consideration  thereof  to  keep  the  building  insured, 
in  repair,  and  to  pay  the  taxes.  Held,  that  while  tlie  agreement  might 
be,  as  between  plaintiff  and  his  son,  void  because  not  in  writing,  yet 
plaintiff,  while  in  the  unquestioned  possession  of  the  property,  could 
not  deny  his  liability,  and  so  was  bound  to  keep  the  building  insured, 
and,  therefore,  had  an  insurable  interest.  , 

The  policy  provided  that  it  would  be  void  if,  without  notice  to  the  com- 
pany  and  permission  therefor  indorsed  on  the  policy,  the  interest  of  the 
insured  was  other  than  absolute  ownership.  The  policy  also  provided 
that  *'  no  agent  has  any  power  to  waive  any  condition  of  the  policy:  '* 
and  that  no  notice  to,  or  consent  of,  any  agent  of  the  company  shall 
bind  the  company  until  the  notice  or  consent  is  clearly  expressed  and 
indorsed  on  the  policy,  signed  by  the  agent.  Plaintiff  infonned  defend' 
ant's  general  agents,  who  issued  the  policy,  that  his  son  liad  bought  tlnj 
property  for  him;  that  he  was  to  have  it  as  a  home  as  long  as  he  lived, 
and  was  to  insure  it.  Held,  that  this  statement  fairly  gave  notice  that 
plaintiff  was  not  the  owner,  and  that,  as  part  of  the  consideration  for  its 
use  and  possession,  he  had  agreed  to  insure  it;  that  this  justified  a  find- 
ing that  the  condition  as  to  title  was  waived;  that  the  agents,  having 
authority  to  make  contracts  without  reference  to  the  home  oflSce,  their 
power  to  waive  conditions  in  the  policy  were  co-existent  with  that  of 
defendant. 

The  amount  of  the  insurance  was  $1,100.  A  loss  having  occurred,  plain 
tiff,  upon  the  representations  of  the  defendant's  adjuster  that  the  policy 
was  void  by  reason  of  the  breach  of  the  condition  as  to  title,  agreed  to 
accept  $400  in  settlement  of  his  claim.  He  receive<l  a  draft  for  that  sum 
upon  defendant,  drawn  by  its  general  agent,  payable  to  his  order,  and 
executed  a  paper  canceling  the  policy,  which  he  delivered  to  the  agent; 
thereafter  he  offered  to  return  the  draft  and  demanded  full  payment  of 
the  loss,  which  was  refused.  In  an  action  to  set  aside  the  compromise 
and  cancellation,  and  to  recover  upon  the  policy,  the  court  found  that 
the  settlement  was  procured  by  the  statement  so  made  by  the  adjuster, 
and  that  plaintiff  was  entitled  to  the  relief  sought.    Held,  no  error; 
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that  there  was  not  simply  a  mistake,  but  a  surrender  of  legal  rights 
intentionally  induced  by  false  representation  as  to  the  law;  that  this  con- 
stituted fraud. 
Plaintiff  offered  in  his  complaint  to  deliver  up  the  draft,  defendant  claim- 
ing tlutt  as  no  proper  or  sufficient  tender  of  the  draft  had  been  made 
before  suit  brought,  the  court  had  no  power  to  grant  relief.  Held, 
untenable;  that  the  offer  in  the  complaint  was  sufficient. 

(Argued  January  27,  1892;  decided  March  8,  1892.)  , 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
itiade  February  11,  1890,  which  affirmed  a  judgment  in  favor 
<)f  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  set  aside  a  compromise  settle- 
ment and  a  cancellation  of  a  policy  of  insurance  against  fire 
and  a  release  thereof,  and  to  recover  upon  the  policy. 

The  policy  insured  the  plaintiff  to  the  amount  of  $875  on 
Buildings  and  $225  on  personal  property.  Defendant  was  to 
make  good  all  loss  or  damage,  etc,  not  exceeding  the  above- 
named  amounts,  ''  nor  the  interest  of  the  assured  in  the  prop 
erty/'  etc  The  policy  provided  that  it  should  be  void  if 
**•  without  notice  to  tliis  company  and  permission  therefor  in 
writing  indorsed  thereon  the  interest  of  the  assured  be  other 
than  the  entire,  unconditional  and  sole  ownership,  or  if  the 
property  insured  be  a  building  standing  on  ground  not  owned 
by  the  assured  in  fee  simple." 

It  further  provided  that  "  no  agent  has  any  power  to  waive 
any  condition  of  this  policy.  No  notice  to,  and  no  consent  of, 
©r  agreement  by  any  agent  of  this  company  shall  be  binding 
on  this  company  until  such  notice,  consent  or  agreement,  as 
the  case  may  be,  is  clearly  expressed  and  indorsed  in  writing 
hereon  and  signed  by  such  agent." 

The  legal  title  to  the  real  property  was  in  the  plaintiff's  son, 
and  the  plaintiff  was  in  possession  under  a  verbal  agreement, 
whereby  he  was  to  occupy  the  property  during  his  life,  and  in 
consideration  thereof  was  to  keep  it  insured,  in  repair,  and  pay 
the  taxes  thereon. 
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There  was  a  total  loss  by  fire  of  the  buildings  within  the 
life-time  of  the  policy,  and  a  loss  on  personal  property  of 
$128.20. 

Subsequent  to  the  service  of  proofs  of  loss  plaintiff,  upon 
the  representations  of  defendant's  adjuster  that  the  policy  was 
void  by  reason  of  the  breach  of  the  conditions  as  to  title,  agreed 
to  accept  $400  in  settlement  of  his  claims,  and  thereupon 
received  from  such  adjuster  a  draft  signed  by  the  general 
agent  upon  the  defendant  for  such  sum,  payable  to  his  order 
and  attached  to  a  blank  receipt,  and  which  provided  ^'  that  it 
would  not  be  paid  if  detached  from  the  receipt  therein 
referred  to.'' 

XJi>on  receiving  this  draft,  plaintiff  executed  a  paper  cancel-* 
ing  said  poh'cy  and  delivered  it  to  the  agent. 

Thereafter,  being  advised  that  his  policy  was  not  void,  he 
offered  by  letter  to  return  the  draft  and  demanded  full  pay-* 
ment  of  his  loss,  which  being  refused,  he  brought  the  present 
action. 

Further  material  facts  appear  in  the  opinion. 

T.  If,  Arnes  for  appellant.  Plaintiff  had  no  insurable  inter* 
est  in  the  buildings.  As  to  the  real  estate,  it  was  a  wager 
policy.  (1  May  on  Ins.  [3d  ed.]  §§  74,  75 ;  Marshall  on  Ins. 
104, 116 ;  Rohrhach  v.  G.  F.  Ins,  Co.,  62  K  Y.  63 ;  4  R  8. 
2586 ;  Buse  v.  M.  B.  Im.  Co,,  23  N.  Y.  523.)  Plaintiff, 
when  he  accepted  the  policy,  became  chargeable  with  knowt 
edge  of  its  contents,  and  took  it  subject  to  its  terms.  {AUen 
V.  G.  A.  Ins.  Co.,  126  N.  Y.  6.)  Even,  if  for  the  sake  of 
argument,  the  contract  between  the  father  and  son  had  given 
the  plaintiff  an  insurable  interest  in  the  buildings,  still  the 
learned  trial  court  erred  in  its  measure  of  damages  as  to  the 
said  buildings.  {Bead  v.  S.  Ins.  Co.,  1  Mete.  16 ;  Turner 
V.  Barnes,  5  Wend.  541 ;  Murray  v.  C.  Ins.  Co.,  11  Johns. 
302.)  The  objections  and  exceptions  of  the  defendant  to  the 
evidence  given  upon  the  trial  to  modify,  contradict  or  change 
the  terms  of  the  policy  under  the  pleadings,  and  all  the  con- 
versations between  the  parties  to  the  policy  prior  to  the  delivery 
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thereof,  were  merged  in  the  policy.  (  Wdlton  v.  A.  Ins,  Co., 
116  N.  Y.  317.)  There  was  no  proper  or  legal  tender  by  the 
plaintiff  to  the  defendant  of  the  $400  draft  before  the  action 
was  brought.  {Graham  v.  Myer^  99  N.  Y.  611 ;  Gould  v. 
C.  a  N,  Bank,  86  id.  75  ;  Cobh  v.  Hatfield,  46  id.  583 ; 
Evaiis  V.  Gale,  17  N".  H.  573 ;  Thayer  v.  Turner,  8  Mete. 
550 ;  Kimball  v.  Cumiinghain,  4  Mass.  502.) 

Hannibal  Smith  for  respondent.  The  conditions  in  the 
policy  as  to  the  unconditional  and  sole  ownership  in  the  assnred 
were  waived  by  the  defendant ;  and  the  poUcy  took  effect  as 
if  the  conditions  were  not  in  the  policy.  (  Van  Schoick  v.  iV^ 
Ins,  Co,,  68  N.  Y".  434 ;  Miaghan  v.  //.  Ins.  Co.,  24  Ilnn, 
58  ;  Whited  v.  G.  Ins.  Co,,  13  id.  191 ;  76  N.  Y.  415 ;  Broad- 
head  V.  L.  Ins.  Co.,  14  Hun,  452 ;  23  id.  397 ;  CJtase  v.  P. 
Ins,  Co.,  14  id.  456  ;  Bennett  v.  If.  B.  Ins,  Co.,  81  N.  Y''. 
273 ;  Woodruff  v.  /  Ins.  Co.,  83  id.  133  ;  Haigh  v.  C.  Ins. 
Co.,  92  id.  51 ;  Couch  v.  R,  G.  Ins.  Co.,  25  Hun,  ^(^0-,  Short 
V.  H.  Ins.  Co ,  90  N.  Y^.  16  ;  Bennett  v.  A.  Ins,  Co.,  106  id. 
243 ;  Smith  v.  //.  Ins.  Co.,  47  Hnn,  30  ;  Pitney  v.  G.  F. 
Ins.  Co.,  65  X.  Y^  6 ;  McCahe  v.  F.  B.  Ins.  Co.,  14  Hnn, 
602 ;  PeUon  v.  W,  Ins.  Co.,  77  JN".  Y.  605 ;  Spragx^e  v.  H.  P. 
Ins.  Co.,  69  id.  128 ;  FUis  v.  A.  C.  Ins.  Co.,  50  id.  402 ; 
C.  Ins.  Co.  V.  Sprankniehle,  52  111.  53 ;  N,  F.  Ins,  Co.  v. 
Boomer,  Id.  442 ;  Dohn  v.  F.  J.  S.  Ins.  Co.,  5  I^ns.  275 ; 
Viele  V.  G,  Ins.  Co.,  96  Am.  Dec.  83 ;  Kruger  v.  W.  F.  i& 
M.  Ins.  Co.,  1  Am.  Rep.  42 ;  Vanderhoer  v.  A,  Ins.  Co.,  46 
Hun,  328 ;  Wood  on  Fire  Ins.  §  86  ;  Huff  v.  C  F.  Ins.  Co., 
29  Conn.  10;  IF,  Ins.  Co.  v.  Dunham,  117  Penn.  St.  460 ; 
Elliott  V.  A.  M.  F.  Ins.  Co.,  Id.  548.)  The  plaintiff  being 
in  possession  of  the  property  under  a  verbal  agreement  that 
he  should  have  the  use  of  it  during  his  natural  life  on  paying 
taxes  upon  the  same  and  making  improvements  thereon,  had 
an  interest  and  title  in  the  property,  good  as  against  the  world, 
except  the  true  owner ;  and  in  equity  his  interests  would  be 
protected,  notwithstanding  it  was  not  in  writing.  (Wood  on 
Ins.  §§  257,  266 ;  Mayar  v.  B.  Ins.  Co.^  41  Barb.  231 ;  5 
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Abb.  Ct.  App.  Dec.  251  ;  Lat/orence  v.  S.  M.  Ins,  Co,j  43 
Barb.  479 ;  Redjidd  v.  //.  P.  In%.  Co.,  56  N.  Y.  354;  Wa^ng 
V.  /.  Ins.  Co,,  45  id.  606 ;  Cone  v.  N.  Ins.  Co,,  60  id.  619 ; 
Cline  V.  Q.  Ins,  Co.,  7  Hun,  267 ;  69  N.  Y.  614 ;  Creighton 
V.  77.  Ins.  Co.,  17  Hun,  78 ;  Pelton  v.  W,  Ins.  Co.,  13  Hon, 
23 ;  77  N.  Y.  605 ;  Rohrhack  v.  G.  F.  Ins.  Co.,  62  id.  47 ; 
IlerJcimer  v.  Ri4ie,  27  id.  163 ;  N.  F.  O.  Co.  v.  C.  Ins.  Co., 
106  id.  535 ;  Stephenson  v.  L.  A  L.  Ins.  Co.,  26  Q.  B.  U.  C- 
148 ;  5  Bennett's  Ins.  Cases,  94 ;  7.  Ins.  Co.  v.  Murray,  76 
Penn.  St  13 ;  5  Bennett's  Ins.  Cases,  526.)  There  can  be 
no  objection  as  to  want  of  notice  of  loss  in  this  case.  {Pratt 
V.  X.  Y.  C.  Ins,  Co.,  55  N.  Y.  595 ;  BHnh  v.  77.  Ins.  Co., 
80  id.  108 ;  Titus  v.  G.  F.  Ins.  Co.,  81  id.  410.)  The  fraud 
practiced  upon  tlie  plaintiff  bj  the  defendant's  agent,  gave 
the  court  the  right  to  afford  the  plaintiff  affirmative  relief 
from  the  unconscionable  settlement  made.  (2  Pom.  Eq.  Juris. 
§§  841,  847,  849;  CooJe  v.  Nathan,  16  Barb.  342;  Busch  v. 
B^isch,  12  Daly,  476 ;  Boyd  v.  De  La  Montagnie,  73  N.  Y. 
498 ;  ffunt  v.  Rousmanier,  8  Wheat.  174  ;  Story's  Eq.  Juris. 
§  138 ;  M.  Lis.  Co.  v.  Bowen,  42  Mich.  10.)  The  defendant 
has  its  principal  place  of  business  in  St.  Louis.  The  plaintiff 
brought  the  draft  into  court,  in  fact,  and  by  the  complaint  and 
the  decree,  provided  that  the  draft  should  l)e  put  in  the  hands 
of  the  county  clerk,  subject  to  the  order  of  the  defendant. 
Tliese  propositions  are  a  full  compliance  with  the  conditions 
necessary  to  l)e  performed  preliminary  to  bringing  the  suit. 
(Bleioett  V.  Baker,  58  N.  Y.  611  ;  Hale  v.  Patton,  60  id. 
233 ;  Pequeno  v.  Taylor,  38  Barh.  375  ;  Nichols  v.  Micheailsy 
23  Ts^.  Y.  264.) 

Brown,  J.  There  was  in  this  case  no  misrepresentation  as 
to  any  fact  which  was  material  to  the  plaintiff's  right  to  recover 
upon  the  policy.  Indeed,  there  is  no  evidence  but  that  the 
adjuster  personally  acted  in  entire  good  faith,  and  having  no 
knowledge  of  the  information  received  by  the  agents  as  to  the 
title  when  the  insurance  was  effected,  doubtless  believed  that 
the  policy  was  void.     But  any  knowledge  or  information 
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which  any  of  the  defendant's  agents  received  during  the  trans- 
action with  the  plaintiff  is  by  law  imputed  to  it,  and  assuming 
that  the  plaintiff,  at  the  time  of  effecting  the  insurance,  stated 
correctly  the  facts  as  to  the  title,  the  statement  made  by  the 
adjuster  that  the  policy,  by  reason  of  its  conditions  and  the 
fact  that  the  plaintiff's  son  was  the  owner,  were,  as  ^nanating 
from  the  defendant,  fraudulent  in  law  and  deceitful. 

The  court  found  in  substance  that  the  settlement  and  the 
cancellation  of  the  policy  was  procured  by  the  statement  made 
to  the  plaintiff  that  the  policy  was  void,  and  that,  relying  upon 
such,  plaintiff  was  led  into  a  mistake  as  to  his  legal  rights 
thereunder. 

The  evidence  on  the  subject  was  that  the  adjuster  read  to 
the  plaintiff  the  clause  in  the  policy  declaring  tliat  it  should 
be  void  if  the  interest  of  the  assured  was  other  than  that  of 
sole  and  unconditional  ownership,  and  told  him  that  he  was 
well  acquainted  with  the  law  of  insurance,  and  because  the 
property  belonged  to  his  son,  plaintiff  had  no  right  to  insure 
it  in  his  own  name,  and  the  policy  was,  for  that  reason,  void, 
and  nothing  could  be  collected  upon  it. 

The  plaintiff  was  a  man  of  little  business  experience,  although 
he  had  education  enough  to  understand  the  transaction  and 
read  the  papers  which  he  signed,  and  he  made  the  settlement 
voluntarily,  without  any  coercion  upon  him,  but  relied  upon 
the  representation  as  to  the  law  governing  his  case  which  the 
defendant  falsely  made  to  him. 

There  is  no  question,  of  course,  but  that  a  court  of  equity 
cannot  grant  relief  solely  upon  a  mistake  of  law.  But  tliere 
was  here  more  than  a  mistake.  There  was  a  surrender  of 
legal  rights  intentionally  induced  and  procured  by  a  false 
representation  as  to  the  law  governing  the  case.  The  defend- 
ant must  be  presumed  to  have  known  that  it  was  liable  for 
the  whole  loss  and  by  falsely  representing  that  under  the  law 
applicable  to  the  case  the  policy  was  void,  when  in  fact  it  was 
valid,  it  induced  the  plaintiff  to  rely  upon  the  superior  knowl- 
edge that  it  possessed  upon  the  subject  and  to  surrender  to  it 
his  claim. 
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This  clearly  constitnted  fraud  and  there  would  be  manifest 
injustice  in  upholding  a  settlement  under  such  circumstances. 
We  think  the  case  falls  within  well  settled  rules  of  equitable 
jurisdiction,  and  that  the  decision  of  the  Special  Term  was 
right.  (2  Pomeroy's  Eq.  Jurisprudence,  §§  847,  848,  849 ; 
Willajd's  Eq.  pp.  68,  69 ;  Busch  v.  Busch,  12  Daly,  476 ; 
Wheeler  v.  Smithy  9  How.  [U.  S.]  55 ;  Cooke  v.  Nathmij  16 
Barb.  392  ;  Boyd  v.  De  LuMmtagnie^  73  N.  Y.  498  ;  Jordan 
,  V.  Stevens^  51  Me.  78 ;  M.  M.  Z.  Ins.  Co,  v.  Bowes^  42  Mich. 
19 ;  Freeman  v.  Curtis^  51  Me.  140.) 

The  appellant  does  not^  however,  question  the  power  of  the 
court  to  grant  relief  in  such  a  case,  and  the  only  point  seriously 
urged  upon  us  in  this  connection  is  that  the  plaintifi  made  no 
proper  or  sufficient  tender  of  the  draft  to  the  defendant  before 
bringing  suit.  The  plaintiff  offered  in  his  complaint  to  deliver 
up  the  draft,  and  upon  tlie  trial  produced  it  in  court,  and  by 
the  decree  it  was  to  be  deposited  with  the  clerk  and  delivered 
to  the  defendant  or  its  agent. 

It  was  unnecessary  for  the  plaintiff  to  do  more  than  he  did. 
In  fact  he  had  received  nothing  from  the  defendant.  Between 
parties  the  note  of  one  of  them  is  not  property,  but  a  mere 
promise  to  pay,  which  is  avoided  by  rescission  of  the 
contract. 

The  draft  which  plaintiff  lield  was  drawn  upon  defendant 
by  its  own  agent  Ic  was  of  no  greater  force  or  value  than 
the  defendant's  note  wonld  have  been,  and  in  such  a  case  a 
tender  and  surrender  upon  trial  was  all  that  was  essential  to 
the  plaintiffs  right  to  the  relief  sought.  {Thurston  v.  Blanch-' 
ard,  22  Pick.  18 ;  Nichols  v.  Michael,  23  N.  Y.  264 ;  Gould 
V.  Cayuga  Bank,  86  id.  75-82.) 

But  in  an  equity  action  to  rescind  a  settlement,  the  rule 
invoked  by  defendant  has  no  application.  If  the  plaintiff  had 
failed  on  the  trial  the  settlement  would  have  stood  and  he 
would  have  been  entitled  to  retain  and  use  the  draft.  And  it 
is  sufficient  in  such  an  action  for  the  plaintiff  to  offer  in  his 
complaint  to  restore  what  he  has  received,  and  the  rights  of 
the  parties  are  then  regulated  and  protected  in  the  judgment* 
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{AUerton  v.  AUerton^  50  N.  Y.  670 ;  Vail  v.  Reynolds^  118 
id.  297-307.^ 

We  come,  therefore,  to  the  question  whether  a  recovery 
Upon  tlie  policy  can  be  upheld.  The  first  contention  of  the 
defendant  is  that  the  plaintiff  had  no  insurable  interest  in  the 
buildings. 

The  rule  is  well  settled  that  it  is  not  necessary  to  support  an 
insurance  that  the  assured  should  have  an  interest,  legal  or 
equitable,  in  the  property  destroyed.  It  is  enough  if  he  is  so 
situated  with  reference  to  it  tliat  he  would  be  liable  to  loss  if 
it  is  destroyed  or  injured  by  the  peril  insured  against. 

In  brief,  a  person  may  insure  against  his  liability  with  refer- 
ence to  a  certain  property  as  well  as  his  interest  therein. 
{Insurance  Co,  v.  Chase^  5  Wall.  509-513 ;  Nat,  Filtering 
Oil  Co,  V.  Citlzms'  Ins.  Co.,  106  N.  Y.  535-541 ;  3  Kent's 
Com.  [6th.  ed.]  276.) 

The  test  of  insurable  interest  is  whether  an  injury  to  the 
property  or  its  destruction  by  the  peril  insured  against  would 
involve  the  assured  in  pecuniary  loss.  (Wood  on  Fire  Ins. 
§  282.) 

Thus  a  common  carrier  may  insure  goods  intrusted  to  him 
to  their  full  value  without  regard  to  his  liability  to  the  owner. 
{Crowley  v.  Cohen,  3  B.  &  Ad.  478;  London  cfc  If.  W.  liy, 
Co.  V.  Glyn,  1  El.  &  El.  652.) 

■ 

So  may  a  warehouseman,  although  liable  to  the  owner  only 
for  his  own  negligence.  (  Waters  v.  Monarch  F.  db  Z.  Ass. 
Co.,  5  El.  &  Bl.  870 ;  StiUweU  v.  Staples,  19  N.  Y.  401 ; 
DeForest  v.  Fulton  F  Ins.  Co.,  1  Hall,  84.) 

So  may  a  charterer  of  a  vessel,  who  is  liable  to  pay  its  value 
in  case  of  loss,  or  has  contracted  to  insure  it  against  usual 
risks.  {Oliver  v.  Greene,  3  Mass.  133;  Bartiet  v.  Waiter,  13 
id.  267.) 

Insurers  of  a  building  have  an  insurable  interest  therein 
which  they  may  reinsure.  {N.  Y.  Bowery  F.  Ins.  Co.  v.  N. 
Y.  F.  Im.  Co.,  17  Wend.  359.) 

And  a  tenant,  who  has  agreed  verbally  to  keep  the  demised 
property  insured,  is  liable  to  the  lessor  for  a  breach  of  that 
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agreement,  and  has  an  insurable  interest  in  the  property  to  the 
extent  of  the  amount  agreed  to  be  insured.  {Lawrence  v. 
St,  Mark's  F.  Ins,  Co.,  43  Barb.  479.) 

Other  illustrations  of  this  rule  are  to  be  found  in  Herkimer 
V.  Rice  (27  N.  Y.  163) ;  Kline  v.  Q,  L  Co,  (7  Hun,  267 ;  67 
N.  Y.  614) ;  Waring  v.  Indemnity  F,  Ins,  Co,  (45  id.  606) ; 
May  on  Ins.  eh.  6 ;  1  Wood  on  Fire  Ins.  ch.  8. 

The  principle  upon  which  these  cases  all  rest  is  that  there  is 
a  possible  liability  arising  out  of  the  peril  insured  against,  and 
that  creates  an  insurable  interest. 

Under  the  contract  with  his  son,  the  plaintiff  had  agreed, 
among  other  things,  to  keep  the  property  insured,  and  this 
agreement  gave  him  a  right  to  insure  the  buildings  in  his  own 
name  to  their  full  value.  The  defendant  contends  that,  as  the 
contract  with  his  son  was  by  parol  and  hence  void,  the  plains 
tiff  had  no  interest  in  or  liability  towards  the  insured  property. 
This  proposition  might  have  some  weight  if  the  insurance  was 
upon  the  title  or  interest  of  the  plaintiff  as  life  tenant,  or  if 
there  had  been  representations  on  the  part  of  tne  plaintiff  that 
such  was  the  interest  intended  to  be  insured.  But  we  think  it 
has  no  application  to  the  case  made  by  the  evidence.  The 
plaintiff,  while  in  the  unquestioned  enjoyment  and  possession 
of  the  property,  could  not  deny  his  liability  under  the  contract 
with  his  son  to  insure,  and  under  that  agreement,  so  far  as  is 
disclosed  in  this  action,  would  have  been  liable  for  the  loss  of 
the  buildings,  if  he  had  failed  to  insure  them. 

The  defendant,  if  it  had  notice  of  the  relation  which  plain- 
tiff bore  to  the  property,  cannot  deny  the  legality  of  its  con- 
tract, although  it  may  be  that  the  plaintiff  could  not  have 
enforced  against  his  son  his  right  to  use  the  property  for  life 
had  that  been  denied.  The  final  question  is  whether  the 
defendant  had  such  notice  of  the  facts  as  to  the  title  to  the 
property  as  justified  the  court  in  finding  that  it  had  waived 
the  conditions  heretofore  quoted. 

The  question  of  waiver  was  one  of  fact,  and  we  think  the 
evidence  was  sufiicient  to  support  the  conclusion  reached. 
SioKELS— Vol.  LXXXVIL        8 
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There  waa  evidence  to  the  effect  that  plaintiff  informed  the 
agent  who  issued  the  policy  that  his  son,  who  lived  in  Chicago, 
had  bought  the  property  for  him,  and  he  was  to  have  it  as  a 
home  as  long  as  he  lived,  and  that  he  was  to  insure  it,  keep  it 
in  repair  and  pay  the  taxes. 

This  statement  fairly  gave  notice  to  the  agent  that  the  plain- 
tiff was  noc  the  owner  of  the  property,  and  that,  as  a  part  of 
the  consideration  for  its  use  and  possession,  he  had  agreed  to 
insure  it. 

If  the  defendant  desired  further  information  as  to  the  title, 
it  should  have  requested  it,  and  not  having  done  so,  it  must  be 
assumed  now  to  have  had  notice  of  such  facts  as  it  could  with 
reasonable  diligence  then  have  ascertained. 

This  evidence  justified  the  finding  that  the  conditions  of  the 
policy  as  to  title  were  waived,  and  this  conclusion  was  not 
weakened  by  the  fact  that  in  the  policy  delivered  there  was  a 
condition  that  no  agent  had  power  to  waive  any  of  the  condi- 
tions of  the  policy,  and  no  notice  to  or  agreement  by  any 
agent  would  be  binding  on  the  defendant  unless  expi-essed  in 
writing  and  indorsed  upon  the  policy  and  signed  by  the  agent* 

The  agents  who  issued  the  policy  were  general  agents  having 
authority  to  make  contracts  without  reference  to  the  home 
office,  and  their  power  to  waive  conditions  in  the  policy  was 
coexistent  with  that  of  the  company  itself.  {TrvMees  v. 
Brooklyn  Ins.  Co,^  19  N.  Y.  305 ;  Wahh  v.  Hartford  Ins. 
Co,,  73  id.  5-9.) 

Conditions  which  enter  into  the  validitv  of  a  contract  of 
insurance  at  its  inception  may  be  waived  by  agente,  and  are 
waived  if  so  intended,  although  they  remain  in  the  policy 
when  delivered.  ( Van  ScJwwJc  v.  Niagara  I\  Ins,  Co.,  C)S 
N.  Y.  434;  Bennett  v.  North  British  ife  J/".  Ins,  Co,,  81  id. 
273 ;  Woodruff  v.  Imperial  F,  Ins,  Co.,  83  id.  133 ;  Haight 
V.  Continental  Ins.  Co.,  92  id.  51.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  afiirmed. 
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Robert  Dbeley  et  al.,  Respondente,  v.  John  Dwight  et  al.^ 

Impleaded,  etc..  Appellants. 

An  action  to  rooorer  4l«fimge8  for  the  conversion  of  chattels  will  not  lie 
to  enforce  an  equitable  lien,  as  against  the  owner  of  the  legal  title,  in 
possession  of  the  property,  who  has  not  contracted  it  to  the  lienor. 

A  legal  title  to  property  not  in  existence,  actually  or  potentially,  cannot 
be  transferred  by  way  of  mortgage. 

Such  an  instrument,  however,  may  be  construed  by  a  court  of  equity  aa 
operating  by  way  of  present  contract  to  give  a  lien,  which,  as  betweea 
the  parties,  takes  effect,  where  there  are  no  intervening  rights  of  third 
persons,  when  the  property  comes  into  existence,  and  into  the  owner- 
ship of  the  party  executing  the  instrument. 

In  an  action  for  the  conversion  of  certain  machinery,  it  appeared  that 
plaintiff  manufactured  the  machinery  under  a  contract  with  one  G.,  who 
had  contracted  to  manufacture  and  deliver  the  same  to  defendants,  and 
had  received  the  purchase-price.  Before  any  considerable  portion  of  the 
machinery  was  manufactured,  G.  executed  an  instrument,  in  form  a 
chattel  mortgage,  to  one  of  the  plaintiffs  upon  the  machinery  then  com- 
pleted and  that  thereafter  to  be'  made,  as  security  for  the  price  agreed 
to  be  paid.  As  the  different  pieces  were  delivered  to  G.  he  delivered 
them  to  defendants,  who,  before  the  filing  of  the  mortgage  and  before- 
they  had  notice  of  its  existence  or  of  plaintiffs'  claim,  expended  a  large 
sum  in  setting  up  the  machinery,  and  in  improvements  to  be  used  in. 
connection  with  it.     Held,  the  action  was  not  maintainable. 

(Argued  January  28,  1892;  decided  March  8,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
March  6,  1890,  which  set  aside  a  verdict  in  favor  of  defendant 
directed  hy  the  court,  and  granted  a  new  trial. 

This  action  waa  brought  to  recover  damages  for  the  conver- 
sion of  certain  machinery,  to  which  plaintiff  claimed  title 
under  a  chattel  mortgage  executed  by  Joseph  Gandolfo  to  the 
plaintiff  Robert  Deeley  to  secure  the  purchase-price.  Defend- 
ants, who  were  partners,  claimed  as  purchasers  from  Gandolfo 
for  value  and  in  good  faith. 

In  the  autumn  of  1883,  Joseph  Gandolfo  contracted  to  sell 
machinery  to  be  manufactured  and  thereafter  delivered  to 
the  defendants  for  $5,666.     In  performance  of  the  contract 
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Oandolfo  furnished  additions  and  performed  labor  for  which 
the  defendants  agreed  to  pay  $557.50,  making  the  full  amount 
of  the  indebtedness  $6,22e3.50,  which  the  defendants  paid  as 
follows :  October  23, 1883,  check  $2,250,  November  22, 1883, 
check  $1,500,  December  11,  1883,  check  $2,473.50. 

The  machinery  was  manufactured  by  the  plaintiffs  for  Gran- 
•dolfo,  and  was  delivered  to  him  at  various  dates  in  February, 
March,  and  April,  1884,  for  which  he  agreed  to  pay  the  plain- 
tiffs $4,700.  As  the  different  pieces  of  machinery  were 
•delivered  to  Gandolfo  he  delivered  them  to  the  defendants, 
"who  set  them  up  in  their  factory. 

February  21,  1884,  before  much  if  any  of  the  machinery 
was  manufactured,  Gandolfo  gave  his  promissory  note  due  on 
demand  to  Robert  Deeley  one  of  the  plaintiffs  for  $4,700, 
the  agreed  purchase-price,  to  secure  the  payment  of  which 
Gandolfo  on  that  day  executed  and  delivered  to  Robert  Deeley 
^  chattel  mortgage  upon  the  machinery  then  manufactured, 
«,nd  that  which  was  afterwards  to  be  made  and  delivered  pur- 
suant to  the  oral  contract  theretofore  entered  into  between 
them.  The  mortgage  was  in  the  usual  form  and  recited  that 
the  articles  are  "  now  in  the  possession  of  the  said  party  of 
the  first  part  in  the  building  of  Messrs.  John  Dwight  &  Co. 
l8t  Avenue,  l)etween  112th  and  113th  Sts.,  in  the  city  of  New 
York." 

The  mortgage  contained  the  usual  clause  selling  the  goods 
to  the  mortgagee  uj>on  condition,  and  as  security,  and  that  in 
case  default  was  made  in  payment,  power  was  given  to  take  and 
sell  the  goods.  Afterwards  $1,500,  was  paid  on  the  note  and 
May  13,  1885,  the  mortgagee  indorsed  a  statement  upon  the 
mortgage  that  there  was  then  due  and  unpaid  thereon  $4,319.75, 
■and  on  the  same  day  filed  it  in  the  office  of  the  register  of  the 
•city  and  county  of  New  York.  The  mortgage  had  not  been 
previously  filed,  and  the  defendants  had  no  notice  of  its  exist- 
•ence  nor  of  the  plaintiffs'  claim  and  before  it  was  filed  defend- 
ants had  expended  $5,355.27,  in  setting  it  up,  in  other  machin- 
ery and  improvements  to  be  used  in  connection  with  that 
sought  to  be  recovered. 
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A.  P,  Ketchum  for  appellants.  Dwight  was  a  hona  fide 
purchaser  within  the  simple  meaning  of  that  term.  {Bamarct 
V.  CampbeU,  58  K  Y.  73.) 

George  P.  HotaLing  for  respondents.  Assuming  that  all  or 
some  of  the  articles  mortgaged  were  not  in  existence  at  the 
time  the  mortgage  was  given,  it  is  still  a  valid  mortgage,  &s  it 
is  a  purchase-money  mortgage ;  and  as  the  plaintiffs  finished  the 
articles  from  time  to  time,  the  mortgage  took  effect  as  to  each 
article  immediately  upon  its  completion,  or  at  least  upon  its 
delivery,  as  to  any  one  not  a  Ixyaa  fide  purchaser  for  value 
from  Grandolfo.  {Krihbs  v.  Alford^  120  X.  Y.  519 ;  Ludimg- 
V.  Kipp,  20  Hun,  265 ;  McCaffrey  v.  Wooilin,  65  N.  Y.  459  ; 
Willets  V.  Brown,  42  Hun,  140 ;  Wimier  v.  Ocumpaufffi,  71 
N.  Y-  113  ;  Coates  v.  DonneU^  94  id.  168 ;  Steve7is\.  Watson^ 
4  Abb.  Ct.  App.  Dec.  302 ;  C(mian  v.  Lakt^jj,  80  N.  Y.  349  ; 
Andrews  v.  Durante  11  id.  35 ;  Burrows  v.  Whittdker^  71  id. 
291 ;  Woods  v.  Rvssd,  5  B.  &  A.  942.)  Gandolfo  and  the- 
Dwights  also,  by  being  in  privity  with  him,  are  estopped  by 
the  warranty  of  title  in  the  mortgage  from  claiming  that  he^ 
had  no  title  at  the  time  the  mortgage  was  given.  {Parshalt 
V.  Eggert,  54  N.  Y.  18;  Teft  v.  Munson,  57  id.  97;  Gar- 
diner  v.  SuydaWy  7  id.  357 ;  House  v.  McComdck,  57  id.. 
311 ;  Jvdd  V.  SukenSy  62  id.  266.)  A  chattel  mortgage  i& 
valid  without  filing  as  against  all  persons  except  creditors  hav- 
ing judgments  or  liens  and  subsequent  purchasers  in  good  faith. 
( Van  Hevsen  v.  Rdddiff^  17  N.  Y.  583 ;  Tltampsan  v.  Van 
Vechien,  27  id.  580 ;  Kennedy  v.  (I.  Bank,  23  Hun,  496 ; 
Button  V.  RaMone,  126  N.  Y.  187.)  The  tenn  "subsequent 
purchaser  in  good  faith"  *does  not  include  one  who  takes 
in  payment  of  a  precedent  debt,  or  one  who  takes  in  per- 
formance of  an  executory  contract  of  sale  made  prior  to  the 
acquiring  possession  or  of  some  evidence  of  title  by  the  ven- 
dor^  although  the  price  is  paid  at  the  time  of  the  contract.  It 
only  includes  those  who  part  with  value  at  the  time  the  title 
or  property  is  transferred  or  delivered,  and  on  the  faith  thereof. 
(BtUton  v.  Rathbone,  126  K  Y.  187;  Van  Ileusen  v.  Rad-^ 
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vlif,   17  id.    583 ;    Thompson  v.  Van  Vechten,  27  id.  580 ; 

Wood  V.  JRobinson^  22  id.  564;  Weaver  v.  Barden^  49  id. 
286 ;  Barnard  v.  Campbell,  65  Barb.  286 ;  55  N.  Y.  456 ; 
58  id.  73;  Voorhees  v.  Olmsteady  66  id.  116;  Dvsenheryy. 
Hurlhertj  59  id.  541 ;  KursJieedt  v.  McCune,  20  Abb.  [N. 
C]  265.)  The  defense  of  estoppel  cannot  aid  the  defendants 
on  this  appeal  for  two  reasons ;  first,  because  as  a  matter  of 
law  the  ev^idence  did  not  establish  an  estoppel ;  second,  because 
the  evidence,  even  if  sufScient,  should  have  been  submitted  to 
the  jury,  3nd  as  it  was  not,  the  order  granting  a  new  trial  was 
proper.  (  Voorhees  v.  OVmstead,  66  N.  Y.  113 ;  Knights  v. 
Miffen,  L.  E.  [5  Q.  B.]  660 ;  McNeU  v.  N.  Bank,  46  N.  Y. 
325 ;  C.  Bank  v.  N.  BamJc,  50  id.  576 ;  Anderson  v. 
Read^  106  id.  333;  Ba/mard  v.  Campbell^  55  id.  457; 
McMasters  v.  In^,  Co,,  55  N.  Y.  222 ;  B,  Co.  v.  Roihery, 
107  id.  310.)  Where  a  defense  rests  solely  upon  the  testimony 
of  a  party  it  should  be  left  to  a  jury  to  determine  its  weight,  or 
value.  This  is  especially  so  when  the  testimony  is  contradictory 
or  improbable  on  any  essential  point.  (C  Bank  v.  Diefen^ 
dorf,  123  N.  Y.  191 ;  VoOmrgh  v.  Diefend<yrf,  119  id.  357; 
J(yy  v.  Diefmdorf,  28  N.  K  Rep.  602 ;  Munoz  v.  Wilson,  111 
N.  Y.  295-300 ;  Elwood  v.  W.  U.  T.  Co.,  45  id.  549 ;  ffim- 
egger  v.  Wettstein,  94  id.  252-261 ;  Bagley  v.  Bowe,  105  id. 
177 ;  Koehler  v.  Adler,  78  id.  287-293 ;  Benedict  v.  Williams, 
48  Hun,  123 ;  Zesser  v.  Wunder,  9  Daly,  70.)  But  the 
defendants  failed  to  prove,  even  priina  facie,  their  defense 
as  bona  fide  purchasers,  or  that  of  estoppel,  inasmuch  as  they 
did  not  show  that  John  E.  Dwight  did  not  know  that  Oandolfo, 
had  given  a  mortgage  on  it  to  anyone.  The  burden  was  on  the 
defendants  to  show  this  affirmatively.  {C.  Bank  v.  Diefen- 
d/yrf,  123  N.  Y.  191 ;  Seymour  v.  McKinstry,  106  id.   230 ; 

Vosburgh  v.  Diefendorf^  119  id.  357 ;  Stevens  v.  Brenncm,  79 
id.  258 ;  Jay  v.  Dicfendorf,  28  N.  E.  Hep.  682 ;  Button  v. 
Rathbone,  118  N.  Y»  666.)  It  was  not  necessary  that  Dwight 
should  have  known  that  Deeley  held  the  mortgage  or  who  it 
was ;  it  was  sufficient  if  he  knew  or  suspected  that  a  mortgage 
had  been  given.     If  he  did,  then  it  was  notice  and  he  should 
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Lave  inquired  and  insisted  on  knowing  all  the  facts.  {Ellis 
V.  Jlermanny  90  N.  Y.  466,  474.)  The  Dwights  were  bound 
tinder  the  circumstances  to  have  made  some  effort  to  learn 
the  facts,  and  are  chargeable  with  notice  of  all  that  such  inquiry 
would  have  disclosed.  {Dunn  v.  Hombeck,  72  N.  Y.  80,  89 ; 
Pringle  v.  PhiUipSy  5  Sandf .  157 ;  Parker  v.  Connor^  93  N. 
Y.  124.)  If  upon  any  finding  warranted  by  testimony  the 
plaintiffs  would  have  been  entitled  to  recover,  the  direction  of  a 
verdict  for  defendants  was  erroneous  and  a  general  exception  to 
such  ruling  was  sufficient.  {Trustees  v.  Kirk^  68  N.  Y.  458- 
467 ;  Frecking  \.  Rolland,  53  id.  422-426 ;  Train  v.  H.  P. 
Co.,  62  id.  598-604 ;  Vail  v.  Reynolds,  118  id.  297.)  Upon  an 
appeal  from  an  order  granting  a  new  trial  the  appellant  takes 
the  risk  not  only  of  the  questions  considered  by  the  court 
below,  and  upon  which  they  have  made  the  order,  but  of 
every  other  exception  appearing  upon  the  record,  and  every 
legal  question  that  can  be  made  by  the  respondent,  who  may 
sustain  his  order  upon  showing  any  legal  error,  whether  noticed 
by  the  court  below  or  not  {Gas^oeU  v.  Hazard,  121  N.  Y. 
484;  Mackey  v.  Lewis,  73  id.  382;  Noyes  v.  Wyckoff,  114 
id.  204.) 

FoLLETT,  Ch.  J.  An  action  to  recover  damages  for  the 
conversion  of  chattels  is  a  strictly  legal  one  which  cannot  be 
maintained  unless  the  plaintiff  is  entitled  to  the  immediate 
possession  of  the  property,  if  in  existence.  Except  as  pro- 
irided  by  statute  possession  by  the  lienor  of  chattels  on  which 
the  lien  is  claimed  is  indispensable  to  support  a  common-law 
lien.  One  having  such  a  lien  can  maintain  trover  if  the  prop- 
erty is  wrongfully  taken  or  withheld  from  his  possession,  but 
such  an  action  will  not  lie  to  enforce  an  equitable  lien  as 
against  the  owner  of  the  legal  title  who  remains  in  possession 
of  the  property  and  has  not  contracted  it  to  the  lienor.  The 
instrument  under  which  the  plaintiff  claims  to  recover  is  in 
form  a  chattel  mortgage.  Gandolfo,  who  executed  it,  assumes 
to  transfer  the  legal  title  to  the  machinery  to  Robert  Deeley, 
the  plaintiff's  assignor,  subject  to  be  defeated  upon  the  pay- 


64  Deeley  et  al.  v.  Dwight  et  al.  [Mar., 


Opinion  of  the  Court,  per  Pollett,  Ch.  J. 


meiit  of  $4,700.  But  the  machinery,  not  having  been  then 
manufactured,  Gandolfo  had  no  title  to  it  (Andrews  w 
Durant,  11  N.  Y.  35 ;  Comfort  v.  Kierst^,  26  Barb.  472),, 
and  the  instrument  did  not  vest  the  legal  title  of  the  machinery 
in  Deeley,  nor  did  it  create  a  legal  lien  upon  the  property 
described  therein.  {Gardner  v.  McEwin^  19  N".  Y.  123; 
Jones  V.  Richardson^  10  Met.  481 ;  Pettis  v.  Kellogg^  7  Cush^ 
456 ;  Otis  V.  Sill,  8  Barb.  102 ;  Conderman  v.  Smithy  41  id. 
404 ;  Thomas  Chat.  Mort.  §  137 ;  Jones  Chat.  Mort.  §  138.) 

We  find  no  case  which  holds  that  the  legal  title  to  property 
not  in  existence  actually  or  |x>tentially  can  be  transferred 
either  by  way  of  sale  or  mortgage.  That  an  equitable  lien 
may  be  created  on  property  to  be  brought  into  existence  is 
well  settled,  and  an  action  to  foreclose  the  lien  may  be  main- 
tained. It  was  said  in  Coats  v.  Donndl  (94  N.  Y.  177),  ''  A 
contract  for  a  lien  on  property  not  in  esse  may  be  effectual 
in  equity  to  give  a  lien  as  between  the  parties,  when  the  prop- 
erty comes  into  existence,  and  where  there  are  no  intervening 
rights  of  creditors  or  third  persons,  seems  to  be  established  by 
several  decisions  in  this  court."  Krihhs  v.  Alford  (120  N.  Y. 
519),  which  is  relied  on  by  the  respondent,  is  not  in  conflict 
but  in  harmony  with  these  views.  It  was  there  said  "  invalidity 
at  law  imports  nothing  more  than  that  a  mortgage  of  property 
thereafter  to  be  acquired  is  ineffectual  as  a  grant  to  pass  the 
legal  title.  A  court  of  equity,  in  giving  effect  to  such  a  pro- 
vision, does  not  put  itself  in  conflict  with  that  principle.  It 
does  not  hold  that  a  conveyance  of  that  which  does  not  exist 
operates  as  a  present  transfer  in  equity  any  more  than  it  does 
in  law.  But  it  construes  the  instrument  as  operating  by  way 
of  present  contract  to  give  a  lien,  which,  as  between  the  parties, 
takes  effect  and  attaches  to  the  subject  of  it  as  soon  as  it  comes 
into  the  ownership  of  the  party.  Such  we  deem  the  rule  to 
be  in  equity  in  this  state."  {McCaffrey  v.  Woodin^  65  N.  Y. 
459;  WisnerY.  Ocumpaugh^  71  id.  113;  Coats  v.  Donndl^ 
94  id.  168,  177;  Hale  v.  OmahAi  Nat  Bank,  49  id.  626, 
632.) 

It  follows  from  these  views  that  plaintiff  failed  to  establish 
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a  legal  title,  either  as  general  or  special  owners,  and  were  not 
entitled  to  recover. 

The  order  sliould  be  reversed  and  the  judgment  entered  on 
the  verdict,  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly. 


Walter  Myers,  Respondent,  v,  Robert  J.  Dean,  Appellant 

In  an  action  to  recover  for  services,  alleged  to  have  been  performed  bjr 
plaintiff,  as  broker  in  procuring  for  defendant,  at  his  request,  a  lease  of 
property  belonging  to  the  city  of  New  York,  the  po^er  to  lease  which 
was  in  the  board  of  commissioners  of  the  sinking  fund,  the  lease  to  be 
for  the  highest  rental  bid  at  public  auction  or  by  sealed  bids  after  public 
ad vertisement  (§  170,  chap.  410,  Laws  of  1882),  plaintiff's  evidence  was  to 
this  effect:  notices  were  posted  upon  the  premises  that  they  were  to  be 
rented  and  reference  was  made  therein  to  the  comptroller  for  information, 
his  purpose  being  in  accordance  with  custom  to  procure  a  satisfactory 
offer  before  advertising.  Plaintiff  having  obtained  from  the  comptroller 
a  proposed  rental  and  a  diagram,  told  defendant  that  he  hail  the  prop- 
erty to  rent;  they  went  together  to  see  the  comptroller  and  defendant 
made  an  offer  which  was  accepted  by  that  officer;  defendant  signed  a 
memorandum  which  contained  a  provision  that  he  *' should  pay  all 
brokerage."  Plaintiff  was  not  employed  or  invited  by  the  comptroller 
to  procure  offers.  The  amount  of  plaintiff's  commission  was  stated  by 
him;  this  defendant  agreed  to  pay  if  he  obtained  the  lease  at  his  bid 
which  he  did.  Jleldj  that  the  evidence  Justitied  a  finding  of  a  considera- 
tion sufficient  to  support  defendant's  promise;  and  so,  that  a  motion  for 
a  nonsuit  waci  properly  denied. 

Defendant's  evidence  was  to  the  effect  that  plaintiff  was  not  employed  by 
and  performed  no  services  for  him,  and  that  his  agency  was  in  no  sense 
a  procuring  cause  in  obtaining  the  lease.  The  court  charged  that  if 
defendant  stated  to  plaintiff  before  the  lease  was  obtained  that  if  he 
obtained  the  lease  on  his  offer  he  would  pay  the  commissions,  plaintiff 
was  entitled  to  recover.  Held^  error;  as  without  some  employment  of 
or  the  performance  of  some  service  by  plaintiff,  there  was  no  considera- 
tion for  defendant's  promise;  and  that  the  question  of  employment  or 
service  was  for  the  jury. 

(Argued  January  28,  1892;  decided  March  8,  1892.) 
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Appeal  from  judgment  of  the  General  Tenn  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
npc^  an  order  made  June  2,  1890,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
:are  stated  in  the  opinion. 

It,  E.  Warren  for  appellant.  The  plaintiff  is  not  entitled  to 
recover  upon  the  instrument  signed  by  the  defendant  at  the 
•comptroller's  office  on  November  2,  1888.  {Presbyterian 
Church  V.  Cooper,  112  K  Y.  517;  T,  T.  S.  B.  Church  v. 
ComM,  117  id.  601;  Sweetman  v.  Pririce,  62  Barb.  256; 
Clark  V.  Jiichqrde,  3  E.  D.  Smith,  89 ;  Rogers  v.  Murray, 
•3  Bosw.  357 ;  WUkie  v.  Roosevelt,  3  Johns.  Cas.  210 ;  Bunteix 
T.  Ins.  Co,,  4  Bosw.  254.)  The  plaintiff  did  not  render  any 
services  to  the  defendant  at  his  request  or  from  which  an 
agreement  on  his  jmrt  to  pay  brokerage  could  be  implied. 
(Bariholemew  v.  Jackson^  20  Johns.  28 ;  livingston  v.  Ackes- 
Urn,  5  Cow.  531 ;  Griffm  v.  Potter,  14  Wend.  209  ;  Malthy 
V.  Harwood,  12  Barb.  473 ;  Williams  v.  IIutchinson,Z  N.  Y. 
312 ;  McCarthy  v.  Mayor,  96  id.  1 ;  Warren  v.  R.  R.  P. 
Co.,  31  N.  Y.  S.  R.  628 ;  Ehle  v.  Judson,  24  Wend.  97 ; 
Orasto  V.  White,  52  Ilun,  473.)  There  was  no  consideration  for 
any  express  promise  made  by  defendant  to  plaintiff.  {Smith 
V.  Ware,  13  Johns.  257 ;  Ehle  v.  Judson,  24  Wend.  97 ;  Geer  v. 
Archer,  2  Barb.  420 ;  Chilcot  v.  THtnhle,  13  id.  508 ;  Ainsley 
V.  Meade,  3  Lans.  126 ;  1  Pars,  on  Cont.  432 ;  Goulding  v.  David- 
son,  26  N.  Y.  604 ;  Evans  v.  Williams,  60  Barb.  346 ;  Wheeler  v. 
Billings,  38  id.  263 ;  Oscanyon  v.  Arms  Co.,  103  U.  S.  261 ; 
Carey  v.  W.  U.  T.  Co.,  20  Abb.  [N.  C]  333.)  If  any  promise 
was  made  by  defendant,  plaintiff's  testimony  shows  that  it  was 
obtained  through  such  misrepresentation  and  deceit  that  no 
action  can  be  maintained  upon  it  {Murray  v.  Beard,  102 
N.  Y.  505.) 

P.  Q.  Ecierson  for  respondent.  If  plaintiff  rendered  serv- 
ice to  the  lessee  by  introducing  the  defendant  to  the  comp- 


1892.]  Myebs  v.  Dean.  67 

Opinion  of  the  Court,  per  Brabuby,  J. 

troller,  wliich  the  comptroller  testifies  was  the  fact,  then 
plaintiff  rendered  all  the  services  he  was  called  upon  to  entitle 
him  to  brokerage.  {Smith  v.  McOovem^  65  N.  Y.  576 ; 
Wyckoffy.  Bliss,  12  Daly,  324;  Sussdorfy.  Schmidt,  55  K 
Y.  319.)  The  questions  in  this  case  were  for  the  determina- 
tion of  the  jury,  and  their  verdict  having  been  approved  by 
the  trial  judge  and  Greneral  Term,  the  Court  of  Appeals  will 
not  interfere  therewith.  {Kennedy  v.  Ciiy  of  Cohoes,  100  N, 
Y.  623.)  Even  though  the  contract  was  void  and  illegal,  which 
we  deny,  the  defendant  could  not  raise  such  a  question  upon 
this  trial,  as  he  had  not  set  up  such  a  defense  in  his  answer. 
{O* Toole  V.  Garvin,  1  Hun,  92 ;  MUbmik  v.  JoTtes,  127  N.  Y. 
370 ;  Code  Civ.  Pro.  §  500 ;  May  v.  Bums,  13  Abb.  [N.  C] 
384 ;  HaU  v.  U.  S.  B.  Co.,  30  Hun,  375.) 

Bradley,  J.  The  action  was  brought  to  recover  for  serv- 
ices alleged  to  have  been  performed  by  the  plaintiff  as  broker 
for  and  at  the  request  of  the  defendant  in  procuring  for  him 
a  lease  of  certain  premises  in  the  city  of  New  York,  owned  by 
the  city.  The  lease  was  made  of  date  January  11,  1889,  for 
the  term  of  ten  years,  at  the  annual  rent  of  thirty-one  thousand 
dollars,  except  that  the  rent  for  the  portion  of  the  term  pre- 
ceding the  first  of  May  of  that  year  was  at  the  rate  of  $20,000 
per  annunL  The  plaintiff  claimed  and  recovered  as  commis- 
sions one  per  cent  of  the  gross  rental  sum  for  the  entire  term, 
which  recovery,  with  interest  included  in  it,  was  $3,216.49. 
The  testimony  given  by  the  parties  was  in  conflict,  and  the 
trial  court  charged  the  jury  that  if  they  believed  the  defend- 
ant's version  of  the  affair  the  latter  was  entitled  to  a  verdict. 

It  is  not  claimed  that  the  plaintiff  procured  the  execution  of 
the  lease  to  the  defendant  He  could  not  do  tlrnt  because  that 
was  dependent  upon  the  plaintiff  being  the  highest  bidder  at 
the  auction  sale  of  the  term.  The  power  to  lease  the  property 
was  in  the  board  of  commissioners  of  the  sinking  fund  for  the 
highest  rental  at  public  auction  or  by  sealed  bids  after  public 
advertisement,  etc.  (L.  1882,  ch.  410,  §  170.)  Notices  were 
posted  on  the  premises  that  they  were  to  be  rented  and  in  the 
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notices  reference  was  made  to  the  city  comptroller  for  informa- 
tion on  the  Bnbject  His  purpose  in  this  instance,  in  accordance 
with  his  customary  method,  was  to  obtain  a  satisfactory  offer, 
termed  an  upset  bid,  before  advertising  the  term  for  sale.  The 
plaintiff  learning  that  the  premises  were  to  be  rented,  called 
upon  the  comptroller,  obtained  from  him  a  proposed  rental  and 
a  diagram  of  the  property,  and  after  having  called  attention  of 
some  others  to  it  and  obtained  offers  from  them  which  were 
not  satisfactory  to  the  comptroller,  he  called  upon  the  defend- 
ant, and  the  plaintiff's  evidence  was  that  he  told  the  defendant 
he  had  the  property  to  rent,  that  he  could  offer  it  for  $35,000 
per  year,  and  showed  him  the  diagram,  that  the  defendant  said 
he  would  go  and  see  tlie  comptroller,  and  did  so,  and  that  after- 
wards, when  called  upon  by  the  plaintiff,  said  he  had  seen  him^ 
and  arranged  with  the  plaintiff  to  go  with  him  the  next  day 
and  see  that  officer,  that  they  then  went  there  and  the  comp- 
troller consented  to  accept  the  defendant's  offer  to  bid  an  annual 
rental  of  $31,000,  and  caused  a  memorandum  in  the  form  of  a 
communication  to  him  subscribed  by  the  plaintiff  to  the  effect 
that  he  made  such  offer,  except  as  to  the  period  preceding 
the  first  of  May  following,  for  which  the  rate  per  annum  was 
$20,000,  and  that  he  would  perform  in  the  event  he  should 
become  the  purchaser  pursuant  to  such  offer,  and  for  the  secur- 
ity of  which  he  deposited  a  sum  of  money.  In  that  memo- 
randum was  inserted  a  provision  that  the  defendant  "  should 
pay  all  brokerage."  The  lease  of  the  premises  was  thereupon 
advertised  and  afterwards  sold  at  public  auction  to  the  defend- 
ant upon  his  offer,  as  no  higher  bid  was  made,  and  the  lease 
was  executed  accordingly. 

It  is  upon  the  alleged  fact  that  the  lease  was  procured  by  the 
defendant  through  the  services  performed  for  him  and  in  that 
behalf  by  the  plaintiff,  that  the  latter  claimed  he  was  entitled 
to  recover  the  commission.  For  the  support  of  that  claim  tlie 
employment  of  the  plaintiff  was  essential.  And  he  testified 
that  at  his  interview  with  the  defendant  after  the  latter  had 
seen  the  comptroller  on  the  subject,  and  before  they  were 
together  at  his  office,  he  told  the  defendant  that  the  person 
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who  should  take  the  lease  would  have  to  pay  the  brokerage,  as 
the  city  never  paid  any,  that  he  also  informed  him  that  the 
brokerage  was  one  per  cent  on  gross  amount  and  the  defendant 
said  if  he  got  it  at  his  bid  he  would  pay  the  brokerage ;  that 
afterwards,  when  they  were  at  the  comptroller's  oflSce  at  the 
time  the  offer  of  $31,000  was  made  and  accepted  bb  a  bid,  the 
defendant  there  said  he  would  pay  tlie  plaintiff  the  brokerage, 
and  the  latter  said  it  would  be  one  per  cent,  and  requested  the 
comptroller  to  put  it  in  the  memorandum  of  the  offer  subscribed 
by  the  defendant,  and  that  the  provision  on  the  subject  before 
mentioned  was  inserted  in  it,  and  that  afterwards  when  called 
upon  by  the  plaintiff  on  the  subject  of  his  claim,  the  defend- 
ant told  him  to  make  out  his  bill  and  he  would  send  him  the 
amount  of  the  claim  as  soon  as  he  got  the  lease.  He  afterwards 
refused  to  pay  it.  This  is  substantially  the  evidence  upon 
which  the  plaintiff  relied  to  support  his  alleged  cause  of  action. 
The  defendant  took  exception  to  the  denial  of  his  motion  to 
dismiss  the  complaint  on  the  grounds  that  the  negotiation  with 
connptroller  was  necessarily  ineffectual  to  produce  any  lease  or 
any  contract  for  it,  as  it  could  be  procured  only  through  a  pur- 
chase made  at  public  auction  by  the  highest  bidder ;  and  that 
it  did  not  appear  that  any  services  of  the  plaintiff  were  the 
procuring  cause  of  the  lease  to  the  plaintiff.  It  is,  therefore, 
urged  that  there  was  no  consideration  to  support  the  promise 
which  the  evidence  of  the  plaintiff  tended  to  prove  the  defend- 
ant made  to  pay  him  commission  or  brokerage.  The  plaintiff 
was  advised  that  the  city  would  pay  none ;  and  it  appears  by 
the  evidence  of  the  comptroller  that  the  plaintiff  was  neither 
employed  nor  invited  by  him  to  produce  offers,  but,  as  he 
expressed  it,  the  plaintiff  invited  himself,  that  he  distinctly 
told  him  "  that  the  city  never  dealt  with  brokers ;  that  we  had 
nothing  to  do  with  brokers ;  *  *  *  that  it  would  have  to 
be  sold  at  auction,"  but  that  he  would  nevertheless  consider 
any  offers  he  should  present.  There  was  then  no  claim  founded 
upon  any  employment  in  behalf  of  the  city.  And  in  respect 
to  the  provision  on  the  subject  in  the  memorandum,  the  comp* 
trdller  testified  that  he  wanted  it  thoroughly  understood  that 
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the  city  had  nothing  to  do  with  the  brokerage  or  with  brokers, 
and  that  if  there  was  any  broker^s  fee  it  mnst  come  from  the 
other  parties  to  the  transaction ;  and,  therefore,  he  made  the 
insertion  in  the  manner  he  did  in  the  memorandum  so  there 
wonld  be  no  misunderstanding  about  it.  The  plaintiffs  claim 
must  rest  solely  upon  his  employment  by  the  defendant  or 
upon  the  performance  of  services  for  him  at  his  request* 
When  the  plaintiff,  as  he  testified,  first  appeared  to  the  defend- 
ant, he  assumed  to  have  the  premises  to  rent  or  negotiate  for 
a  demise  of  them  to  a  lessee  whom  he  should  procure  to  take 
them.  His  relation  so  assumed  was  apparently  that  of  repre- 
sentative  of  the  owner  seeking  a  lessee  in  its  behalf,  and  no 
employment  of  him  by  the  defendant  could  be  deemed  to  have 
resulted  from  such  first  interview  between  them.  Intermediate 
that  and  the  second  time  when  the  plaintiff  says  he  called  upon 
the  defendant,  the  latter  had  seen  the  comptroller  on  the  sub- 
ject. Then  followed  the  interview  between  the  parties  in  which 
the  subject  of  brokerage  was  first  mentioned.  Then,  as  repre- 
sented by  the  plaintiff's  evidence,  he  informed  the  defendant 
that  the  city  paid  no  commissions,  suggested  that  his  were  one 
per  cent,  and  that  the  defendant  promised  to  pay ;  and  that  the 
rate  and  such  promise  were  repeated  the  next  day  at  the  comp- 
troller's office. 

The  facts,  as  represented  by  the  evidence  of  the  plaintiff, 
must,  in  the  consideration  of  such  motion,  be  deemed  estab- 
lished. And  the  question  arising  in  that  respect  is  whether 
they  were  sufficient  to  warrant  the  recovery.  While  it  is  true 
that  the  comptroller  had  no  power  to  lease  the  property,  he 
was  a  member  of  the  commissioners  of  the  sinking  fund,  and 
as  such  received  offers  preliminary  to  advertising  the  public 
auction,  so  as  to  have  assurance  of  a  bid  of  a  sum  for  which 
the  commissioners  would  be  willing  to  lease  the  property  if 
they  failed  to  get  any  higher  offer  at  the  sale.  This  it  seems 
was  a  precautionary  method  of  proceeding  to  avoid  the  futility 
which  might  otherwise  result  from  advertising  for  and  attempt- 
ing to  sell  at  public  auction.  It  may  be  assumed  that  the 
comptroller  in  such  cases  seeks  to  get  as  high  an  offer  for  the 
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apset  bid  as  he  can  to  submit  to  the  commissioners,  and  that 
the  acceptance  of  it  as  to  the  amount  for  such  purpose  is  or 
may  be  the  result  of  negotiation,  and  that  the  person  whose 
offer  is  accepted  has  the  opportunity  to  obtain  the  lease,  sub- 
ject only  to  the  contingency  of  a  bid  of  higher  price  than  he 
has  proposed  to  give.  In  that  view  there  may  be  some  value 
or  benefit  to  him  in  judicious  negotiation  in  his  behalf  in  the 
outset.  Although  it  may  be  difficult  to  see  in  the  evidence 
that  the  plaintiff  did  very  much  by  way  of  accomplishing  the 
result  that  was  reached  in  the  negotiation  with  the  comptroller, 
the  conclusion  was  permitted  that  he  did  bring  the  defendant 
and  that  officer  together,  and  that  while  the  negotiation  was 
pending  the  defendant  treated  the  plaintiff  as  in  his  service 
and  promised  to  pay  him  the  amount  claimed  by  way  of 
brokerage  or  commissions  in  the  event  the  transaction  resulted 
in  a  lease  to  him  of  the  property.  In  that  view  the  defend- 
ant's promise  was  not  without  consideration  for  its  support 
And  it  follows  that  the  motion  to  dismiss  was  properly  denied* 
Upon  the  request  of  the  plaintiff's  counsel  the  court  charged 
the  jury  that  if  they  believed  that  "  Mr.  Dean  stated  to  Mr. 
Myers  before  the  lease  was  obtained,  that  if  he  obtained 
the  lease  on  his  offer  he  would  pay  the  commission,"  the 
plaintiff  was  entitled  to  recover.  And  the  defendant  excepted. 
On  the  assumption  that  the  plaintiff  was  employed  by  the 
defendant  or  performed  any  services  in  the  matter  for  him  at 
his  request,  the  proposition  so  charged  was  properly  submitted 
to  the  jury.  But  without  such  employment  or  the  perform- 
ance by  the  plaintiff  of  some  service  at  the  request  express  or 
implied  of  the  defendant,  such  promise  of  the  latter  would 
have  no  consideration  for  its  support,  and  no  liability  to  pay 
would  be  created  by  it.  {EMs  v.  Judson,  24  Wendell,  97.) 
Whether  any  services  were  performed  by  the  plaintiff  for  the 
defendant  pursuant  to  employment  by  the  latter  or  at  his 
request,  was  a  question  of  fact  for  the  jury  upon  conflicting 
evidence,  and  could  not  be  assumed  as  matter  of  law.  If  the 
jury  adopted  as  true  in  that  respect  the  evidence  of  the  defend- 
ant they  niay  have  found  that  the  plaintiff  was  neither  employed 
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by  him  nor  performed  any  service  or  did  anything  in  the 
matter  at  his  request.  It  is  true  tliat  a  promise  before  the 
lease  was  obtained  to  pay  him  may  have  been  some  evidence 
that  any  services  thereafter  performed  were  pursuant  to  request 
or  understanding  that  he  should  be  remunemted  by  such  pay- 
ment But  tlie  evidence  of  the  defendant  was  to  the  effect 
that  the  plaintiff  performed  no  services  for  him  at  any  time  in 
reference  to  the  lease,  that  the  defendant  was  not  by  any  act 
of  the  plaintiff  brought  into  communication  with  the  comp- 
troller on  the  subject,  but  that  prior  to  any  interview  of  the 
plaintiff  with  the  defendant  tlie  latter  had  been  in  negotiation 
with  that  officer,  and  had  made  an  engagement  to  meet  him 
the. next  day  at  the  time  he  did  go  to  his  office,  wliere  the 
plaintiff  also  appeared  without  any  solicitation  of  the  defend- 
ant. The  conclusion  upon  this  evidence  was  permitted  that 
the  plaintiff  was  not  only  not  employed  by  the  defendant,  but 
that  his  agency  was  not  in  any  sense  a  procuring  cause  of  the 
negotiation  for  the  lease  or  in  obtaining  it  by  tlie  defendant, 
and  if  so  found  by  the  jury  the  consequence  may  have  been 
that  the  promise  to  pay  was  without  consideration  and  inef- 
fectual to  charge  the  defendant.  {Mc  Clave  v.  Pairi^^  49  N. 
Y.  561 ;  Sussdorfv.  Schmidt,  55  id.  319 ;  Sihbard  v.  Bethle- 
hem Iron  Co,^  83  id.  378.)  If,  however,  the  proposition  in 
question  may  be  treated  as  qualified  or  broadened  in  its  import 
by  other  portions  of  the  charge,  reference  may  be  made  to 
tliem  in  its  support.  {IRckehoUom  v.  />.,  Z.  i&  W,  R,  H.  Co,, 
122  N.  Y.  91.)  But  it  is  not  seen  that  the  essential  elements 
omitted  in  such  proposition  were  necessarily  supplied  by  any 
instructions  to  the  jury  in  any  part  of  the  charge  as  made,  and 
for  that  reason  the  exception  was  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  IIaight,  J,,  not  sitting. 

Judgment  reversed. 
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Hugh  McRobkrts,  Respondent,  v.  Henby  S.  Bbbgman  et  al., 

Appellants. 

While  in  an  action  of  ejectment,  plaintiff  must  recover  upon  the  strength 
of  his  own  title,  not  upon  the  weakness  of  that  of  defendant,  where 
the  former  shows  a  title,  better  in  respect  of  his  right  of  possession,  he 
is  entitled  to  recover. 

In  an  action  of  ejectment  to  recover  possession  of  a  salt  meadow,  and  the 
beach  and  shore  in  front  thereof  lying  next  the  waters  of  a  salt  water 
bay,  plaintiff  produced  in  evidence  a  deed  to  J.,  given  in  1756,  which 
conveyed  two  parcels  of  land;  following  the  description  of  the  last 
parcel  was  the  following:  "And  also  a  little  lot  of  salt  meadow 
*  *  *  to  said  lot  belonging  or  appertaining."  J.  died  in  1780, 
and  whatever  interest  he  had  became  vested,  under  his  will,  in  his 
son  S.  S.  died  in  1845,  and  whatever  title  he  had  vested  under  his 
will  in  his  son  J.  S.,  who  in  1847  executed  a  deed  to  "VV,,  purporting  to 
convey  a  piece  of  land,  commonly  called  **tlie  little  salt  meadow," 
bounded  by  the  "sand  beach  or  shore,"  and  also  "all  the  right,  title 
and  interest"  of  the  grantor,  "which  was  owned  and  enjoyed  by" 
8.  in  his  life-time,  "in  and  to  the  beach  shore  and  waters  of  the 
bay  in  front  of  the  said  described  premises."  The  two  parcels  of  land 
described  in  the  deed  to  J.  were  occupied  by  S.  until  his  death  as  part 
of  his  homestead  farm,  and  his  title  thereto  was  not  disputed.  The  salt 
meadow  and  beach  in  question  lie  near  to  this  farm  and  were  occupied 
by  him  in  connection  with  it,  his  possession  was  as  complete  as  the 
character  of  the  land  and  the  uses  to  which  he  devoted  it  rendered  prac- 
ticable, and  his  ownership  was  unchallenged.  On  the  trial  defendants 
admitted  plaintiff's  title  to  the  salt  meadow  and  amended  their  answer 
so  as  simply  to  deny  title  to  the  sand  beach.  Held,  that  the  identity  of 
the  salt  meadow  in  question  with  that  described  in  the  deed  of  1766  was 
sufficiently  established. 

It  appeared  that  the  beach  and  meadow  together  formed  but  a  single  lot, 
with  no  artificial  boundary  between  them,  bounded  by  the  sea  in  front 
and  by  ditches  on  each  side,  and  that  during  living  memory  the  sea  had 
encroached  on  the  land  so  that  the  sea  is  now  where  the  beach  once  was, 
and  the  present  beach  was  once  part  of  the  salt  meadow^.  Heldy  that 
the  presumption  was  that  S.  died  seized  of  the  locus  in  quo,  deriving 
title  under  the  deed  to  his  father;  that  W.  acquired  a  primn  facie  title 
under  his  deed  from  J.  8.,  which  afforded  sufficient  presumptive  evidence 
of  subsequent  possession  by  the  grantee,  and  those  holding  under  him, 
in  the  absence  of  actual  proof  of  a  twenty  years'  adverse  possession  by  a 
stranger  to  that  title. 

The  deed  of  1756,  by  its  recitals,  purported  to  deduce  title  from  colonial 
grants  made  in  the  previous  century.    HeUl,  that  while  the  recitals  were 
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not  evidence  of  the  facts  recited  against  strangers  to  this  title  thej* 
were  evidence  that  the  grantors  and  grantee  made  a  claim  of  title,  and 
so  characterized  J/s  original  entry. 

(Argued  January  29,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  13,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  action  was  ejectment  for  the  recovery  of  premises  in 
the  town  of  Southfield,  on  the  southerly  side  of  Staten  Island^ 
described  in  the  complaint,  alleged  to  contain  S^^  acres,  con- 
sisting of  a  salt  meadow  and  the  beach  and  shore  in  front 
thereof,  lying  next  the  waters  of  the  lower  bay  of  New  York. 

The  answer  contained  a  general  denial,  alleged  title  in  the 
defendants  by  adverse  possession,  and  that  the  plaintiff's 
alleged  title  was  void  for  champerty.  At  the  close  of  the 
testimony  the  defendants  amended  their  answer  by  leave  of 
the  court  and  abandoned  claim  to  the  salt  meadow,  and  limited 
their  defense  to  the  sand  beach  or  shore  in  front  thereof,  being 
a  strip  of  land  about  940  feet  in  length  along  high-watermark, 
and  about  240  feet  in  width.  Upon  this  strip  the  defendant, 
Henry  Bergman,  had  made  valuable  improvements  at  an 
expense  of  about  $11,500. 

Further  facts  are  stated  in  the  opinion. 

£i  Louis  Lowe  for  appellants.  Plaintiff  must  recover  upon 
the  strength  of  his  own  title  and  not  upon  the  weakness  of  his 
adversaries.  {Roherts  v.  Baicmgarten^  110  N.  Y.  380.) 
Plaintiff  failed  to  prove  a  title.  (  Wheeler  v.  Spinola^  54  N. 
Y.  377 ;  Bli88  v.  Johnson,  94  id.  235 ;  Tracy  v.  N.  <&  W.  H. 
Co.,  39  Conn.  382 ;  Miller  v.  Z.  L  It  J?.  Co.,  71  N.  Y.  380 ; 
Price  V.  Brown,  101  id.  669.)  The  charge  of  the  court  was 
erroneous.  (Code  Civ.  Pro.  §  378 ;  Laws  of  1878,  chap.  190 ; 
Laws  of  1886,  chap.  187;  Roe  v.  Strong,  119  N.  Y.  316.) 
It  was  error  for  the  court  to  charge  that  all  the  deeds  from 
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Eeteltas  to  White  and  from  the  Whites  to  the  plaintifiE,  hy 
reason  of  the  word  "  beach  "  therein,  purported  on  their  face 
to  convey  all  the  land  to  high-water  mark,  including  the 
premises  in  controversy.  {Trustees^  etc,j  v.  J&i,  68  N,  Y. 
457,  463 ;  People  v.  JoneSy  112  id.  597,  605.)  Assuming,  as 
defendants  contend,  that  the  deeds  from  Keteltas  and  the 
Whites  conveyed  no  part  of  the  premises  in  controversy,  and 
that  they  gave  no  color  of  title  thereto,  then  and  in  that  case 
it  was  incumbent  upon  the  plaintiff  —  if  the  taking  of  sand  be 
evidence  of  possession  —  to  show  where  upon  the  beach  he 
took  sand  for  twenty  years  continuously,  and  where  and  in 
what  place  he  acquired  actual  possession  by  such  taking.  A 
party  without  color  of  title  can  only  recover  what  he  has 
had  actual  possession  of,  and  no  more.  {Gardner  v.  Hart,  1 
N.  Y.  528 ;  Pope  v.  Hanmer,  74  id.  ^40 ;  Thompson  v.  Bnr. 
hems,  79  id.  93 ;  61  id.  52 ;  4  K.  S.  2453,  §  147.)  The  defend- 
ers were  not  mere  intruders.  {Thompson  y,  Burhxms,  61  N. 
Y.  52.)  The  plaintiff  is  estopped  from  asserting  title  or 
claiming  the  premises  in  controversy  as  against  the  defendant 
Bergman.  {Brovm  v.  Bowen,  30  N.  Y.  619 ;  3  Washb.  on 
Real  Prop.  73.)  Defendants'  exceptions  were  well  taken.  (2 
Devlin  on  Deeds,  §  1020 ;  Kellogg  v.  Kellogg,  6  Barb.  116 : 
Bradt  v.  Church,  39  Hun,  262.) 

Wm.  M,  Mvllen  for  respondent.  The  plaintiff's  possession 
from  the  year  1862  to  the  year  1875,  under  the  lease  from 
White,  who  claimed  title  to  tlie  premises  in  question  through 
the  deed  from  John  8.  Keteltas  as  executor  of  Stephen  KeteL 
tas  to  him,  is  to  be  deemed  the  possession  of  his  said  landlord 
or  lessor.  (Code  Civ.  Pro.  §  373 ;  Church  v.  Schoonmaeher, 
115  N.  Y.  570  ;  Becker  v.  Church,!^.  562  ;  Bradtv.  Churchy 
110  id.  537 ;  Jackson  v.  Harrison,  7  Cow.  323 ;  Whiting  v. 
Mrnunds,  94  N.  Y.  309;  Sands  v.  Hughes,  53  id.  293.) 
The  acts  of  ownership  exercised  by  the  plaintiff  over  the 
premises  in  question  was  sufficient  to  constitute  an  adverse 
possession  by  the  plaintiff  to  the  lands  in  question.  (Code 
Civ.  Pro.  §§  370,  372 ;  ZeFromhois  v.  Smith,  8  Cow.  589 ; 
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Corning  v.  T.  I.  cfe  JV.  Foundry^  44  N.  Y.  577 ;  Monroe  v. 
Merchant^  28  id.  9 ;  Mayor^  et<;,^  v.  Carleton^  113  id.  285 ; 
To^on  of  East  Hampton  v.  KirJc^  84  id.  215.)  In  order  to 
constitute  a  substantial  inclosure  under  the  meaning  of  the 
statute,  it  is  not  necessary  that  a  fence  should  be  erected 
standing  above  the  ground,  but  that  any  other  obstacle  or 
barrier  which  is  interposed  or  constructed  around  the  land 
sufficient  to  keep  out.  cattle  or  other  domestic  animals,  consti- 
tutes an  inclosure  within  the  meaning  of  the  statutes.  (Wait's 
Act  &  Def.  329  ;  Toioii  of  East  Hampton  v.  Kirk^  84  Jf.  Y. 
215 ;  Jackson  v.  Schoonmacher^  2  Johns.  229 ;  Ja^akson  v. 
Halstead^  5  Cow.  210 ;  Becker  v.  Yon  Volkenhurg^  29  Barb. 
319.)  The  defendants,  by  their  amendmeht  to  the  answer, 
having  relinquished  all  claim  to  meadow  land,  and  rested  their 
claim  solely  upon  that  portion  of  the  property  in  question, 
which  consisted  of  sand  beach  or  shore,  were  not  entitled  to 
any  part  of  the  premises  in  question  as  they  existed  at  the  time 
of  the  commencement  of  this  action.  (To\iyn  of  East  Hamp- 
ton V.  Kirk,  84  N.  Y.  215 ;  In  re  H.  Jb  JS.  li,  Co.,  5  M.  &  W. 
327  ;  2  Black.  Comm.  202 ;  Code  Civ.  Pro.  §§  370, 373.)  The 
rule  that  the  declarations  of  a  i>erson  in  possession  of  land  as 
to  its  title  are  admissible  evidence  against  him  and  all  persons 
claiming  under  him  is  well  settled.  {Dickinson  v.  Barton,  4 
Johns.  230 ;  1  id.  343 ;  1  Esp.  458 ;  2  T.  R  53 ;  Jackson  v. 
Bond,  4  Johns.  230 ;  Pitts  v.  Wilder,  1  N.  Y.  525 ;  Aheal 
v.  Von  Gilde7*,  30  id.  513;  Vrooman  v.  King,  Id.  477;  Nor- 
ton v.  Pettihone,  7  Conn.  719 ;  Keaton  v.  Dimm^ock,  40  Barb. 
158 ;  Yarick  v.  Briggs,  0  Paige,  323;  '22  Wend.  543 ;  Feath- 
erly  v.  Waggoner,  11  id.  599;  Smith  v.  Wait,  4  Barb.  28.) 
If  the  defendant  Burke  had  any  interest  in  the  premises  other 
than  she  derived  from  or  through  the  Stilwell  and  Tucker 
deed,  it  was  incumbent  upon  her  to  show  that  interest.  {Bedell 
V.  Shaw,  59  N.  Y.  40 ;  Pierce  v.  More,  114  id.  250;  Bliss  v. 
Johnson,  94  id.  235.)  The  deed  from  Stilwell  and  Tucker  to 
Burke  was  absolutely  void  on  the  ground  of  champerty,  the 
the  plaintiff,  McRoberts,  being  in  possession  of  the  premises  in 
question  as  a  lessee  of  White  at  the  time  the  deed  was  delivered. 
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{Becker  v.  Church,  116  N.  Y.  562 ;  Church  v.  Schoonmacher^ 
115  id.  570;  Whiting  v.  Edmunds,  94  id.  309;  Sande  v. 
Hughes,  55  id.  293 ;  Dawley  v.  Brovm,  79  id.  390 ;  Fish  v. 
Fish,  39  Barb.  513 ;  Ellsworth  v.  NoHhrup,  106  N.  Y.  172.) 
The  existence  of  a  fence,  presenting  a  question  of  fact,  was 
fairly  submitted  to  tlie  jury  by  the  judge  in  his  charge.  This 
question  of  fact  will  not  be  disturbed  upon  this  appeal.  {Cross 
V.  Maivers,  16  N.  Y.  S.  R.  425 ;  Chetiey  v.  N.  Y.  C.  cfe  //. 
a.  R.  Ji.  Co.,  16  Hun,  415 ;  Seneca  Nation  v.  Ilugaboam,  30 
N.  Y.  S.  R.  586.)  The  deed  from  Stilwell  and  Tucker  to  the 
defendant  Burke  being  void  for  champerty,  her  possession  of 
these  lands  is  not  adverse  to  tlie  title  of  the  plaintiff.  {Dotigh- 
erty  v.  Maxwell,  24  J.  &  S.  76 ;  Price  v.  Brown,  101  N.  Y. 
669.)  Defendants'  exceptions  to  the  admission  of  evidence 
was  not  well  taken.  {Sheldon  v.  Wood,  2  Bosw.  269 ;  Berg- 
man V.  Jones,  94  N.  Y.  51 ;  People  v.  Beach,  87  id.  508 ; 
Turner  v.  City  of  Newhurgh,  109  id.  301 ;  Ward  v.  Kil- 
Patrick,  85  id.  413 ;  N.  Y.  S.  Co.  v.  Mayor,  etc.,  109  id.  621 ; 
Carr  v.  Ilch,  12  N.  Y.  S.  R.  569 ;  Denise  v.  Denise,  110  K 
Y.  562 ;  Daniel  v.  Patterson,  3  id.  47 ;  Durgen  v.  Ireland, 
14  id.  322  ;  R.  Seminary  v.  McDonald,  34  id.  369 ;  20  Johns. 
347;  5  Barb.  398  ;  Potter  v.  Ellice,  48  N.  Y.  321 ;  Schile  v. 
Brokhavs,  80  id.  614 ;  Fills  v.  Jones,  2  Abb.  Ct.  App.  Dec. 
121;  Wall  is  v.  Randall,  81  N.  Y.  164;  Trustees,  etc,  v. 
Kirk,  84  N.  Y.  215 ;  Coming  v.  T.  /.  <fe  ^\  Factory,  44  id. 
577 ;  Wheeler  v.  Spinola,  54  id.  375  ;  Thomson  v.  Burhans, 
61  id.  52;  79  id.  100;  J?ame«  v.  Z/yy^^,  116  id.  34;  Roe  v. 
Strong,  29  :Nr.  Y.  S.  R  506 ;  Machin  v.  Geortiier,  14  Wend. 
239 ;  Jackson  v.  Woodruff,  1  Cow.  276 ,  Munroe  v.  Merchant, 
28  N.  Y.  9,  44 ;  Fa;*  JFycA  v.  Mcintosh,  14  id.  439 ;  irAi^  v. 
Madis&n,  26  id.  117;  Stowell  v.  JIazelett,  ^^  id.  635;  6^w*A- 
TTian  V.  Z7.  &  Z.  //w.  Cfc.,  70  id.  72 ;  Tooley  v.  Baxion,  Id.  34 ; 
Hoffman  v.  Connor,  76  id.  121 ;  Code  Civ.  Pro.  §  370 ;  ^rji'^?^ 
iinger  v.  Vines,  82  X.  Y.  398 ;  Sherman  v.  ^7i^,  86  id.  57 ; 
Swellenham  v.  Leary,  18  Ilun,  284 ;  MiUer  v.  >&  cfe  7?.  -ff.  (?<9., 
71  K  Y.  380;  Ensign  v.  McKirmey,  12  Abb.  [N.  C]  463; 
Enders  v.  Sternberg,  1  Keyes,  264 ;  McKinnon  v.  Zfit>«,  21 
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N.  Y.  206 ;  McKinnon  v.  Barnes^  66  Barb.  91 ;  Hooper  v. 
A.  W.  W.  Co.^  37  Hun,  568 ;  Hardenbrook  v.  LaJcen,  47  N. 
Y.  109 ;  Scqfidd  v.  McClellan,  16  Wall.  331 ;  Wallace  v. 
BerdeU^  101  N.  Y.  13.)  The  declarations  of  the  defendant 
Sarah  A.  Burke  are  competent  evidence  against  her,  and  are 
binding  upon  her  and  all  those  claiming  under  her.  {Dickin- 
son V.  Barton,  4  Johns.  230 ;  1  id.  343 ;  1  Esp.  458 ;  2  T.  R 
63  ;  Chadwick  v.  Fonner,  69  N.  Y.  404 ;  Jackson  v.  Bond,  4 
Johns.  230 ;  Pitts  v.  Wilder,  1  N.  Y.  525 ;  Erribury  v.  Ciw- 
nor,  3  id.  512;  PiM%  v.  Wilder,  1  id.  625;  Naughion  v.  Petr 
iihone,  7  Conn.  319.)  The  bounding  of  premises,  situated  on 
navigable  waters,  by  the  "beach  or  shore,"  or  "along  the 
shore,"  carries  the  title  to  high-water  mark,  unless  there  is 
■something  in  the  conveyance  which  indicates  a  contrary  inten- 
tion, and  the  words  "beach  or  shore,"  when  used  in  convey- 
ancing, refer  to  the  "  strand  "  or  beach  between  high  and  low 
water.  {Roe  v.  Strong,  29  N,  Y.  S.  E.  604 ;  People  ex  rel 
T.  Jcmes,  112  N.  Y.  697,  605;  Trustees^  etc.,  v.  Kirk,  68 
id.  459.)  The  charge  in  relation  to  the  plaintiffs  adverse  pos- 
session was  correct     {Roe  v.  Strong,  107  N.  Y.  360.) 

Landon,  J.  The  defendants  claimed  title  by  adverse  pos- 
session, but  rested  their  defense  mainly  upon  the  proposition 
that  the  plaintiiS  did  not  show  title  in  himself,  first,  because 
he  did  not  have  a  paper  title  covering  the  sand  beach ;  second, 
because  his  grantors  were  not  shown  to  have  been  in  pos- 
session of  the  premises  as  owners ;  third,  because  the  plain- 
tiff's possession,  added  to  that  of  his  grantors,  was  insufficient 
cither  in  time  or  character  to  establish  title  by  adverse  pos- 
session, whether  founded  upon  a  written  instrument  or  other* 
wise ;  fourth,  that  this  alleged  paper  title  was  void  for 
champerty. 

There  was  some  evdence  tending  to  support  the  verdict, 
even  if  it  should  be  held  that  under  the  charge  of  the  learned 
trial  judge  it  was  solely  dependent  upon  a  title  acquired  by 
the  adverse  possession  of  the  plaintiff  and  his  grantors  not 
founded  upon  a  written  instrument.     The  chai^  in  this 
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respect  was  favorable  to  the  defendants ;  no  valid  exception 
was  taken  to  it ;  the  General  Term  has  affirmed  the  judgment ; 
tlie  trial  court  was  not  asked  to  hold  as  a  matter  of  law  that 
the  evidence  was  insufficient  to  justify  a  verdict  upon  tliat 
ground,  but  was  simply  asked  to  nonsuit  the  plaintiff  upon 
€everal  grounds,  a  motion  which  was  properly  denied  because 
the  plaintifE  might  recover  upon  other  grounds.  No  question 
of  fact  upon  this  point  is  open  to  our  review,  and  although  the 
evidence  in  support  of  such  a  title  seems  to  us  to  be  meager, 
we  cannot  reverse  upon  that  ground. 

The  defense  of  champerty  was  plainly  destitute  of  merit. 
The  chaige  of  the  trial  court  was  equally  favorable  to  the 
-defendants,  and  no  exception  is  presented  upon  this  branch 
of  the  case  which  avails  to  reverse  the  judgment. 

In  his  main  charge  the  learned  trial  judge  submitted  the 
•case  to  the  jury  upon  the  sufficiency  of  the  evidence  to 
establish  title  in  the  plaintiflE  by  adverse  possession  exclusive 
of  a  claim  of  title  founded  upon  a  written  instrument,  and 
also  upon  the  sufficiency  of  the  evidence  to  sustain  the  defense 
of  the  alleged  invalidity  of  the  plaintiffs  paper  title  because 
of  champerty. 

The  plaintiff  claimed  title  under  deeds  of  the  locus  in  quo 
^v.en  him  by  the  widow  and  heirs  of  William  H.  White  in 
1875.  He  fi;ave  evidence,  which  we  shall  presently  consider, 
tending  to  show  that  his  grantors  had  title.  The  defendants 
relied  upon  a  deed  given  to  the  defendant  Sarah  A.  Burke  by 
Ann  Stillwell  and  Joseph  Tucker  in  1873,  purporting  to  con- 
vey a  portion  of  the  premises  described  in  the  complaint,  and 
they  attempted  to  prove  that  at  the  date  of  the  deed  to  plain- 
tiff she  was  in  possession  of  the  premises,  claiming  and  holding 
them  adversely  under  the  deed  to  her.  This  was  the  basis  of 
the  defense  of  champerty.  The  evidence  disclosed  its  fictitious 
character ;  it  was,  as  already  stated,  disallowed  by  the  jury ; 
we  refer  to  it  to  show  that  notwithstanding  the  limitations  of 
the  main  charge  of  the  learned  judge,  the  fact  that  the  plain- 
tiffs claim  of  title  was  founded  upon  a  written  instrument, 
and  that  the  defense  was  directed  to  the  impeachment  of  title 
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thxiB  founded,  was  present  to  the  minds  of  the  jury  throughout 
the  triaL  Two  of  the  defendants'  requests  to  charge  were 
addressed  to  the  effect  of  the  description  contained  in  the 
piainti£Ps  deed,  and  a  third  request  was  addressed  to  its 
champertous  character. 

The  court  refused  to  charge  as  requested  by  the  defendants' 
counsel  that  the  description  contained  in  the  deed  to  the  plain 
tiff  did  not  include  the  sandy  flat  above  high-water  mark,  that 
is,  the  locus  in  quo. 

Tlie  court,  at  the  request  of  plaintiff's  counsel,  then  charged 
tliat  said  description  did  not  include  the  land  to  high-water 
mark.  The  defendants'  counsel  excepted  to  l>oth  refusal  and 
charge.  The  defendants'  counsel  requested  the  court  to  charge 
that  the  plaintiff  under  his  deeds  is  not  entitled  to  recover 
6^  acres^  but  only  5  acres,  1  rood  and  6  perches.  This  the 
court  refused,  and  defendants'  counsel  excepted.  Since  the 
court  had  in  effect  instructed  the  jury  that  they  could  not  find 
a  verdict  for  the  plaintiff  upon  his  alleged  paper  title,  if  the 
defendants  then  by  their  requests  induced  the  court  to  give  it 
a  constiniction  and  thus  lead  the  jury  to  suppose  that  they  ako 
could  consider  it,  this  implied  change  in  the  instruction  of  the 
court  would  be  of  the  defendants'  procurement,  and  not  a 
ground  of  reversal  of  the  judgment  against  them.  Neverthe- 
less, the  General  Term,  as  its  opinion  states,  held  that  the 
plaintiff  proved  his  paper  title  to  be  good.  It  may  be  that  the 
jury  placed  their  verdict  upon  that  ground.  The  counsel  for 
the  respective  parties  invite  us  to  examine  the  question.  We, 
therefore,  have  examined  the  evidence  adduced  in  support  of 
it.  The  result  is  the  conclusion  that  the  plaintiff  did  prove  a 
c\ea,r prima jfacle  title  to  the  loetcs  in  quo^  tliat  apart  from  the 
evidence  bearing  upon  the  defense  of  champerty,  which  the 
jury  properly  disposed  of,  that  title  was  in  no  way  impeached. 

In  1875,  the  plaintiff  obtained  deeds  of  the  locus  in  quo 
from  the  widow  and  heirs  of  William  II.  White.  John.S. 
Keteltas  conveyed  the  premises  to  White  in  1847.  John  S. 
Keteltas,  under  the  will  of  his  father,  Stephen  Keteltas,  who 
died  in  1845,  obtained  whatever  title  Stephen  had  in  his  life- 
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time.  Stephen  was  the  son  of  Captain  John  Keteltas,  who 
died  m  1780,  and  whatever  title  Captain  John  had  in  his  life- 
time became  vested  upon  his  death  in  Stephen. 

The  plaintiff  read  in  evidence  a  deed  given  in  1756  to  Cap- 
tarn  Jolm  Keteltas  by  the  executors  of  the  will  of  Jacob  Berge, 
ol  two  parcels  of  land,  containing  respectively  81  acres  and  40 
aci*es ;  following  the  description  of  the  40  acres,  the  descrip^ 
tion  continued  :  "  And  also  a  little  lot  of  salt  meadow  at 
Eagle's  Nest  point  on  the  west  side  of  Peter  Nowll's  land,  to 
the  said  lot  of  land  belonging  or  apperfciining." 

The  deed  of  1847  fi-om  John  S.  Keteltas  to  William  H, 
Wliite  purports  to  convey  a  piece  of  land  commonly  called 
"  the  little  salt  meadow,"  in  the  town  of  Southfield,  "  Bounded 
northeasterly  by  salt  meadow  of  Peter  Jacobson ;  northwest- 
erly by  the  water  course  known  as  New  creek ;  southwesterly 
by  salt  meadow  land  of  J.  L.  Flake ;  southeasterly  by  sand 
beach  or  shore,  containing  Hve  acres,  one  rood  and  six  perches 
as  surveyed  in  October,  1846,  l)y  V,  II.  Blood.  And  also  all 
the  right,  title  and  interest  of  the  party  of  the  first  jmrt  which 
he  now  has  or  ever  had,  and  which  was  owned  and  enjoyed  by 
Stephen  Keteltas,  deceased,  during  his  life-time,  of,  in  and  to 
the  beach  shore  and  waters  of  the  bay  in  front  of  the  said 
described  premises  hereby  to  be  conveyed." 

Stephen  Keteltas  died  in  1845  seize<l  of  the  81  and  40  acres 
described  in  the  deed  of  1756  to  his  father.  They  composed 
part  of  the  homestead  farm  upon  whi(»h  he  always  resided, 
The  salt  meadow  and  beach  described  in  the  complaint  and  in 
the  deed  of  1847  to  White,  lie  near  to  this  farm  and  were  used 
in  connection  with  it. 

The  salt  mea<^low  mentioned  in  the  deed  of  1756  isidentilied 
with  the  7fM*u«  hi  qno^  if  the  words  of  this  description,  **  to  the 
said  lot  of  land  belonging  or  appertaining,"  refer  to  the  lot  of 
4()  acres  immediately  theretofore  descril)ed  in  the  same  deed, 
as  they  probably  do.  But  the  ])ossessi()ii  of  Stephen  Keteltas 
of  the  salt  meadow  and  beach  in  front,  as  well  as  of  the  adja- 
cent 81  and  40  acres,  datec  from  the  earliest  memory  of  wit- 
nesses, was  as  complete  as  the  charactter  of  the  land,  and  tho 
SiCKELs— Vol.  LXXXVII.         11 
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uses  to  which  he  chose  to  devote  it  rendered  practicable,  and 
was  of  unchallenged  ownership.  His  title  to  the  81  and  40 
acres  has  never  been  questioned  ;  upon  tlie  trial  the  defendants 
dischtiiued  all  denial  of  the  plaintiflTs  title  to  the  salt  meadow, 
and  only  insisted  upon  their  denial  as  to  the  sand  beach.  At 
the  close  of  the  testimony,  they  amended  their  answer  accord- 
ingly. The  ideiitification  of  the  salt  meadow  described  in  the 
^eed  of  1847  with  that  described  in  the  deed  of  1756  is  tlma 
J»artly  conceded,  is  substantially  established,  and  is  the  more 
"Conclusive  since  there  is  no  evidence  tending  to  show  the  prac- 
tical location  of  any  other  salt  meadow  as  answering  the  calls 
of  the  earlier  deed.  The  evidence  shows  that  Stephen  Keteltas 
had  possession  of  both  beach  and  meadow. 

Together  they  formed  a  single  lot,  bounded  by  the  sea  in 
front,  by  a  creek  in  the  rear,  and  by  a  ditch  on  each  side  about 
ihree  feet  in  depth.  Between  the  meadow  and  the  beach  there 
tras  no  artificial  boundary.  Tl>e  sea  during  living  memory  has 
been  encroaching  upon  the  land  and  witnesses  testified  that 
where  the  beach  once  was  the  sea  now  is,  and  that  what  was 
>once  part  of  the  salt  meadow  is  now  the  sand  l)each.  The 
boundary  ditches  along  the  meadow  land  were  open  and  well 
defined.  They  extended  in  a  straight  line  across  the  beach  to 
t£he  sea,  but  on  the  beach  the  shifting  sand  usually  filled  them, 
anS  Stephen  Keteltas  occasionally  reopened  thenu  Such 
ditches  are  the  customary  boundaries  of  such  lands  upon  the 
island.  Stephen  Keteltas  cut  the  grass  upon  the  salt  meadow 
every  year,  and  used  the  beach  for  fishing  both  for  food  fish, 
for  the  market,  and  for  fertilizing  purposes.  He  had  stakes 
iind  poles  driven  there  and  out  into  the  water  to  support  his 
fish  nets.  Occasionally  trespassers  came  upon  the  beach  for 
isand  and  he  forbade  their  taking  it  and  caused  them  to  go  else* 
^here.  Within  the  case  of  Roe  v.  Strong  (119  N.  Y.  316), 
these  acts  of  ownership  must,  under  the  circumstances,  be 
^referred  to  the  exercise  of  the  right  purporting  to  be  granted 
iby'the  deed  of  1756,  and  not  to  any  usurpation.  The  presump- 
tion is  that  these  acts  were  acts  of  possession  under  that  deed, 
;and  in  the  absence  of  any  opposing  evidence,  that  Stephen 
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Keteltas'  possession  was  the  continuation  of  the  like  possession 
of  his  father  under  the  same  title  from  its  date  in  1756.  {Jach' 
son  ex  de9n,  v.  McCall,  10  Johns.  377.) 

There  is  no  evidence  tending  to  rebut  this  presumption. 
The  defendants  insist  tliat  the  deed  of  1847  to  White  does  in 
terms  convey  the  salt  meadow,  but  does  not  in  terms  convey 
the  beach,  but  only  all  the  right,  title  and  interest  of  the  grantor 
John  S.  Keteltas  and  such  as  his  father  had  therein. 

A  grant  of  a  salt  meadow  separated  from  the  sea  only  by  a 
beach  formed  by  the  sand  thrown  by  the  waves  upon  the 
meadow  itself,  ought  not,  in  the  absence  of  evidence  of  the 
public  reservation  or  of  a  hostile  grant  to  another,  to  be  con- 
strued, to  use  the  words  of  the  opinion  in  the  case  cited,  ^'  to 
cut  liim  (the  grantee)  off  from  access  to  the  water  over  his  own 
land." 

The  word  beach  denotes  land  washed  by  the  sea,  and  in  the 
absence  of  qualifying  words,  a  boundary  by  the  ocean  beach 
extends  to  high-watermark.  {Trustees  of  JEast  Hampton  v, 
£irk,  6S  N.  Y.  459 ;  People  ex  rel.  Bumham  v.  Jones ^  112 
id.  605.) 

The  practical  location  of  the  lot  within  the  boundary  ditches 
extending  to  high-water  mark  is  not  inconsistent  with  the  lan- 
guage of  the  description  of  the  salt  meadow  in  the  deed  of 
1756.  The  usage  of  parties  under  an  ancient  grant  aids  in 
const^ing  its  obscure  terms.  {Trustees  of  JSrookhaven  v. 
Strong,  60  N.  Y.  56-72.)  The  additional  words  of  the  deed 
of  1847,  "  of  all  the  right  title  of  the  party  of  the  first  part 
in  and  to  the  sliore  and  water  of  the  bay  in  front  of  said 
described  premises,"  are  satisfied  by  referring  them  to  what- 
ever rights  the  grantor  intended  to  convey  below  high-water 
mark. 

The  presumption  is  that  when  Stephen  Keteltas  died  in 
1845,  he  was  seized  of  the  locus  in  quo  as  owner  deriving  title 
under  the  deed  given  to  his  father  in  1756.  His  possession 
was  peaceable,  exclusive,  notorious  and  unchallenged;  it 
ascended  beyond  present  memory,  and  was  referable  to  the 
deed  of  1756.    It  is  not  shown  to  be  refer&ble  to  any  other 
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source.  He  had  at  ]csi;&t  prima yaeie  title.  i^Mayor  of  JS ,  Y. 
V,  CarUUm^  1 13  N.  Y .  284.)  His  son  John  S.  Keteltas,  suc- 
ceeding to  his  title  and  jwssession,  conveyed  to  William  H. 
White  in  1847.  White  thus  acquired  a  prima  facie  title. 
{Sieren^  v.  IlauHers  39  X.  Y.  302.)  Such  a  deed  suffices  if 
not  overcome.  It  aflEords  sufficient  presumptive  evidence  of 
the  subsequent  possession  of  the  grantee  and  those  holding 
under  or  through  him,  unless  actual  proof  of  an  adverse  po&- 
session  for  twenty  years  be  made.  (Code  C.  P.  §  308 ;  Thomp* 
8071  V.  Burhaiis^  70  X.  Y.  99 ;  Bliss  v.  JohnsoUy  94  id.  235.) 
No  such  proof  was  made. 

The  plaintiff  must  recover  upon  the  strength  of  his  own  title, 
not  upon  the  weakness  of  that  of  the  defendant.  But  he 
measures  his  title  with  that  of  the  defendant,  and  if  it  is  better 
in  respect  of  his  right  of  possession,  lie  prevails  because  of  its 
sufficient  strength.  {Dunham  v.  Tovynshend.  118  N.  Y.  281 ; 
Carleton  v.  Darey^  90  id.  oM ;  Thompson  v.  BurhanSy  supra f 
Clute  V.  Yoris,  31  Barb.  511  ;  Jackson  ex  dent,  v.  IlubblCy  1 
Cow.  613 ;  Onderdonk  v.  Lord,  Hill  &  Denio,  129 ;  Whitney 
v.  Wright,  15  Wend.  171 ;  Hnnter  v.  Star  in,  26  Hun,  529.) 

Upon  the  facts  already  stated  the  plaintiff  had  the  better 
title  in  respect  of  the  right  of  possession. 

The  plaintiff  himself,  as  tenant  under  White  from  1863  to 
1675,  and  as  owner  from  1875  to  1885,  took  sand  from  the 
beach  and  sold  it  to  the  extent  of  about  250  sloop  loads  each 
year.  The  business  was  continuous  throughout  the  year.-  He 
also  disposed  of  the  grass  upon  the  salt  meadow,  either  cutting 
it  himself  or  permitting  others  to  do  so.  This  possession  was 
open,  notorious  and,  except  as  improperly  resisted  by  the 
defendant  Sarah  A.  Burke,  was  exclusive.  Thus  there  was  no 
abandonment  for  twenty  years  of  the  possession  and  dominion 
of  the  premises  under  the  title  presumed  to  have  originated  in 
1766,  but  it  was  practically  continuous  during  living  memory. 
It  is  proper  to  add  that  the  deed  of  1756  by  its  recitals  pur- 
ports to  deduce  title  from  colonial  grants  made  in  the  previous 
century.  While  these  recitals  are  not  evidence  against 
strangers  to  tliis  title  of  the  facts  recited  {Hardenburgh  y. 
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Lakin^  47  N.  Y.  1 09),  they  are  evidence  that  the  grantors  and 
grantee  in  the  deed  of  1756  made  a  claim  of  title,  and  they 
thus  characterize  Captain  Keteltas'  original  entry. 

There  are  no  other  exceptions  which  require  discussion. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 

Elizabeth*  W.  Aldricii,  Appellant,  v.  Mary  E.  Bailey, 

Respondent.  76  AD^dilo 

ABSuming  that  a  deed  executed  by  an  insane  person  is  not  voidable  merely, 
but  absolutely  void,  to  establish  its  invalidity,  it  must  appear  that  the 
grantor  was,  at  the  time  he  executed  it,  wholly,  absolutely  and  com- 
pletely unable  to  understand  or  comprehend  the  nature  of  the  transaction. 

The  parties  entered  into  a  contract  by  which  plaintiff  agreed  to  sell  and 
defendant  to  purchase  a  certain  lot  in  the  city  of  New  York;  the  latter 
refused  to  perform  the  contract  because  of  the  filing  of  a  lis  pendens  a 
few  days  before  the  making  of  the  contract,  in  an  action  to  have  certain 
deeds  and  other  instruments  affecting  the  title  to  the  block  of  which 
the  lot  formed  a  part,  declared  void.  Neither  the  plaintiff  here  nor 
her  grantor  were  made  parties  to  that  action.  The  complaint  therein 
alleged  that  P.,  the  former  owner  of  the  block,  when  he,  by  reason  of 
extreme  old  age,  was  "mentally  weak,  incompetent  and  unsound  of 
mind,  incapable  of  attending  to  business  personally,  and  incapable  and 
incompetent  to  understand  and  comprehend  properly  the  nature  of  a 
business  transaction,'*  and  when  entirely  under  the  control  of  S.,  his 
agent,  through  force  and  fraud  practiced  upon  him  by  S.,  who  was 
bribed  thereto  by  the  defendant,  acting  in  pursuance  of  a  fraudu* 
lent  scheme  and  conspiracy  entered  into  between  them  to  obtain  title 
to  the  property,  caused  and  influenced  P  to  make  a  contract  agreeing 
to  convey  the  property  in  question  to  E.,  one  of  the  defendants,  in 
exchange  for  other  real  estate,  and  subsequently  procured  P.  to  execute 
such  a  conveyance,  which  contract  and  conveyance  was  in  fraud  of  the 
rights  of  plaintiff  in  that  action  as  heir  at  law  and  legatee  of  P.  Heldt 
that  the  averments  of  the  complaint  were  not  sufficient  to  justify  a  find- 
ing that  P.  was  insane  when  he  executed  the  contract  and  deed,  but  that 
the  gravamen  of  the  action  was  fraud;  that,  as  it  was  conceded  that 
plaintiff  here  took  title  to  the  lot  in  question  in  good  faith,  paying  a 
full  consideration,  his  title  was  not  affected  by  the  fraud  (2  R.  S.  187,  §  5), 
and  that  plaintiff  was  entitled  to  a  judgment  for  specific  performance* 

(Argued  February  1,  1892;  decided  March  8,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  October,  1889,  on  a  case  submitted 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure, 
which  relieved  the  defendant  from  performing  a  contract  to 
purchase  certain  real  estata 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Geo,  Putnam  Smith  for  appellant.  The  Supreme  Court 
erred  in  supposing  that  the  conveyance  to  Noble  was  thereby 
rendered  a  nullity  as  against  Mrs.  Aldrich.  She  having  pur- 
chaseijl  the  land  in  question  in  good  faith  and  without  notice 
of  any  claim  on  the  part  of  Paine  or  his  heirs  that  the  trans- 
action whereby  he  parted  with  the  land  had  been  inequitable, 
her  title  was  unaffected  by  such  claim.  {JBumpus  v.  Platner^ 
1  Johns.  Ch.  213;  Grijkh  v.  Grijitk^  9  Paige,  H16;  Simeon 
V.  Bank  of  Commerce^  43  Hun,  166 ;  Bradley  v.  Zuce^  99 
HI.  234 ;  Wade  on  Notice,  §  62 ;  1  Story's  Eq.  §§  381,  434  ; 
Peck  V.  Arihart^  95  111.  113;  Valentine  v.  Lwdy  115  N.  Y. 
496.)  William  Paine's  claim  to  and  consequent  cloud  upon 
the  title  of  the  land  now  owned  by  Mr.  Aldrich  was  limited 
and  restricted  by  the  form  of  his  action.  (  Valentine  v.  Lunt^ 
115  N.  Y.  505.) 

E,  H,  Lam^don  and  IFr/i.  2).  Page  for  respondent  The 
vendor  must  be  able  to  convey  a  good  marketable  title,  or  he 
cannot  enforce  his  contract.  (Fry  on  Spec.  Perf.  §§  573, 576, 
679,  583,  585 ;  Pom.  on  Cont.  §§  198,  202,  205 ;  Waterman 
on  Spec.  Perf.  §§411,  412,  415 ;  Moore  v.  WiUiams,  115  N. 
Y.  592 ;  Fleming  v.  Bumham^  100  id.  10 ;  Schriver  v. 
Schrivery  86  id.  584,  585  ;  Schulze  v.  Rose^  65  How.  Pr.  75 ; 
B.  P,  Comrs,  v.  Armstrong^  45  N.  Y.  234,  248;  Swayne  v, 
Lyon,  67  Penn.  St.  436.)  Plaintiff's  title  is  doubtful  and 
dangerous.  An  action  to  procure  the  annulment  of  a  deed 
through  which  plaintiff  derives  title  is  pending.  Although 
this  plaintiff  and  defendant  have  not  been  made  parties  to 
that  action,  tliey  may  be  brought  in  at  any  time  by  an  amend- 
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ment  to  the  proceedings,  or  a  subsequent  action  may  be  brought 
against  them.  The  court  will  not  impose  upon  this  defendant 
the  risk  of  an  unfavorable  decision  in  that  action,  nor  the  pos- 
sibility of  being  embroiled  in  litigation.  (  Van  Deti^en  v. 
Sweet  J  51  N.  Y.  383  ;  Newhome  v.  Goodwin,  17  Barb.  236  ; 
Ahton  V.  Jones^  Id.  276,  288  ;  Comstock  v.  Cmnstock,  57  id. 
453 ;  Hiighea  v.  Jones,  116  N.  Y.  73 ;  John^Km  v.  Stone,  3& 
Hun,  383 ;  Hicks  v.  Marshall,  8  id.  328 ;  J/.  Z.  Ins.  Co. 
V.  Hunk,  79  N.  Y.  541 ;  Jiiggs  v.  A.  T.  Society,  84  id.  335  ; 
Sprague  v.  Duel,  11  Paige,  480;  Ingraham  v.  Baldwin,  ft 
N.  Y.  45 ;  Canfidd  v.  Fairbanks,  63  liarb.  465.) 

IIaight,  J.  On  June  11,  1889,  the  plaintiff  entered  into  ^ 
contract  with  the  defendant  for  a  sale  of  a  lot  on  63d  street^ 
running  through  to  64th  street,  on  Eleventh  avenue,  in  the  city 
of  New  York.  The  defendant  now  refuses  to  accept  a  deed! 
from  the  plaintiff  and  to  pay  therefor  for  the  reason  that  on 
June  3,  1889,  a  notice  of  lis  pendens  was  filed  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York  in  an  action  in 
the  Supreme  Court  wherein  William  Paine  is  plaintiff  and 
William  Noble  et  al.  are  defendants,  the  object  of  which,  ae 
stated  in  the  notice,  is  to  Iiave  certain  deeds,  conveyances  and 
other  instruments  affecting  the  title  to  the  block,  of  which  the^ 
plaintifFs  lands  form  a  jmrt,  declared  null  and  void,  etc* 
Neither  the  plaintiff  nor  her  grantor  were  made  parties  to  that 
action.  John  Paine  was  formerly  the  owner  of  the  block  m 
controversy  and  convoyed  tlie  same  to  Elizabeth  Noble. 

The  General  Tenn  held  that  under  the  complaint  filed  in 
that  action  it  mav  l)e  found  that  Paine  wa«  insane  at  the  timet 
he  executed  the  deed  to  Noble,  and  if  he  was  his  deed  waa 
al)solutely  void  and  no  title  M'ould  pass,  under  the  authority  of 
Van  Deusen  v.  Sweet  (51  N.  Y.  378).  Assuming  for  the  pur-> 
poses  of  this  case  that  the  rule  is  there  correctly  stated,  and 
that  a  deed  would  be  nut  merely  voidable,  but  absolutely  void 
when  executed  by  an  insane  person,  yet  under  the  rule  in  that 
case  a  deed  is  absolutely  void  only  when  it  ap])ears  that  the 
person  executing  it  was  at  the  time  so  deprived  of  his  mental 
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facultieB  as  to  be  wholly,  absolutely  and  completely  unable  to 
understand  or  coinpreiiend  the  nature  of  the  transaction.  It 
consequently  becomes  necessary  to  examine  the  complaint  in 
that  action  and  determine  whether  such  relief  could  be  granted 
thereunder.  It  alleges  that  "on  or  about  May  28,  1885,  and 
for  two  years  and  moi'e  prior  thereto,  said  Paine,  by  reason  of 
his  extreme  old  age,  physical  infirmities  and  other  causes  was 
tafientally  weak,  incompetent,  unsound  of  mind,  incapable  of 
attending  to  business  pei*sonally  and  incapable  and  incompe- 
tent to  understand  and  comprehend  properly  the  nature  of  a 
business  transaction,  was  entirely  under  the  complete  influence 
tmd  control  of  those  composing  his  own  household,  and  par- 
ticularly of  one  Seal's,  his  agent,  and  was  physically  incompe- 
tent and  incapable  of  resisting  successfully  any  disposition  of 
his  property  that  might  be  recommended,  requested  or  required 
of  him  by  said  Seai-s  and  other  members  of  his  household,  and 
that  these  facts  were  known  to  said  defendants  Noble." 

The  complaint  further  alleges  that  through  force,  fraud  and 
trndue  influence  exercised  and  practiced  upon  Paine  by  Sears, 
liis  agent,  who  was  induced  to  and  did  so  practice  the  said 
force,  fraud  and  undue  influeiK-e  by  reason  of  large  sums  of 
money  wrongfully  and  fraudulently  oflFei'ed  to  him  by  William 
Noble  acting  for  himself  and  the  defendant  Elizabeth  Noble, 
the  said  Sears  caused  and  influenced  the  said  Paine  to  make  a 
contract  in  writing  whereby  it  was  agreed  that  Paine  would 
convey  to  Elizabeth  Noble  the  property  in  question  in  exchange 
for  other  property  situate  upon  57tli  street  and  Seventh  Ave- 
nue in  the  city  of  New  York,  and  that  in  further  pursuance 
of  said  fraudulent  scheme  and  conspiracy  entered  into  between 
Baid  William  Noble  acting  for  himself  and  said  Elizabeth 
Noble,  and  Cyrus  A.  Sears,  a  deed  thereof  was  subsequently 
procured  to  l)e  executed  by  Paine,  by  whidi  the  property  in 
question  was  conveyed  to  Elizabeth  Noble  under  the  provisions 
of  the  aforesaid  contract :  that  the  said  contract  and  convev- 
Hnces  were  made  in  fraud  of  the  rights  of  plaintiff  as  heir  at 
law  and  legatee  of  said  Paine,  who  was  at  the  time  of  the 
fommencement  of  that  action  deceased. 
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It  will  be  observed  that  whilst  the  allegations  of  the  com- 
plaint are  to  the  effect  that  Paine  was  of  extreme  old  age,  had 
physical  infirmities,  and  was  mentally  weak  and  incapable  of 
attending  to  basines8^r«<ma//y,  and  was  incompetent  to  nnder« 
stand  and  comprehend  properly  the  nature  of  a  business  trans- 
action ;  tliere  is  no  allegation  that  lie  was  insane,  or  wholly, 
absolutely  and  completely  incompetent  to  understand  and 
comprehend  the  nature  of  the  transaction  complained  of.  A 
person,  we  apprehend,  may  be  of  old  age  and  mentally  weak, 
and  still  be  able  to  understand  and  comprehend  the  meaning 
of  a  deed  or  the  transfer  of  property.  He  may  have  physical 
infirmities  to  such  an  extent  as  to  be  unable  to  transact  busi- 
ness personally,  and  may  have  to  have  others  act  for  him,  and 
atill  fie  may  possess  the  requisite  mind  and  judgment  to 
transact  the  business.  The  strongest  and  most  significant 
expression  used  in  the  allegations  of  the  complaint  is  that  he 
was  of  unsound  mind.  But  this  was  used  in  connection  with 
the  charge  of  his  inability  to  transact  his  business  personally 
or  to  understand  and  comprehend  properly  the  nature  of  the 
transaction.  No  allegation  appears  as  to  the  extent  to  which 
the  mind  was  unsound,  or  as  to  whether  it  was  so  affected  as 
to  render  him  wholly  and  absolutely  incompetent  to  compre- 
hend and  understand  the  nature  of  the  transaction.  The  other 
allegations  of  the  complaint  to  which  we  have  referred  are 
those  of  fraud  and  conspiracy  on  the  part  of  the  persons  named, 
and  to  our  mind  the  allegations  of  physical  infirmities,  mental 
weakness,  etc.,  are  only  made  in  aid  of  those  of  the  fraud,  con- 
spiracy and  undue  influence  charged. 

This  view  appears  to  us  to  be  sustained  by  the  case  of  YaU 
eniine  v.  Lunt  (115  N.  Y.  496).  In  that  action  the  plaintiff, 
as  heir  at  law  of  Mrs.  Valentine,  sought  to  set  aside  a  deed  of 
certain  premises  from  her  to  one  Richardt,  and  also  certain 
mortgages  executed  thereon  by  him  to  Susan  A.  Austin  and 
Elizabeth  II.  Lunt.  In  that  case  the  question  arose  upon 
a  demurrer.  It  was  alleged  in  the  complaint  that  Richardt 
was  employed  by  Mrs.  Valentine  in  her  life-time  as  her  physi- 
cian ;  that  soon  after  his  employment  he  entered  upon  illicit 
S1CKE1.S  —Vol.  LXXXVII.        12 
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relations  with  her  and  obtained  control  over  her  mind  and 
property ;  that  thereupon  a  great  change  came  over  her ;  she 
compelled  her  relations  to  leave  her  home  and  refused  to  see 
them  or  her  former  friends,  and  remained  completely  excluded 
to  everyone  except  Kichardt ;  that  on  or  about  January  7, 
1886,  she  being  of  unsonnd  mind  and  incompetent  to  manage 
herself  or  her  adairs  in  consequence  of  the  influence  exerted 
over  her  by  Richardt,  he  fraudulently  taking  advantage  thereof,, 
obtained  from  her  a  deed  of  her  real  estate ;  that  he  subse- 
quently mortgaged  the  same  to  Susan  A.  Austin  for  $12,000^ 
and  Elizabeth  11.  Lunf  for  $9,000 ;  that  they  received  the 
mortgages  and  made  the  loans  thereon  of  the  amount  stated 
in  good  faith,  without  notice  of  the  mental  condition  of  Mrs. 
Valentine,  or  of  the  fraud  practiced  upon  and  the  undue 
influence  exercised  over  her  by  Richardt.  It  was  held  that 
the  complaint  did  not  allege  that  Mrs.  Valentine  executed  the 
deed  to  Richardt  while  insane,  and  that  tlie  mortgagees  were 
entitled  to  protection. 

It  consequently  appears  to  us  that  the  complaint  in  this 
action  is  based  upon  fraud.  It  is  conceded  that  the  plaintiff 
took  title  to  the  lands  in  question  in  good  faith,  paying  three 
hundred  thousand  dollars  therefor,  and  under  the  statute  in 
reference  to  fraudulent  conveyance  of  lands  it  is  provided  tliat 
the  statute  shall  not  be  construed  in  any  manner  to  affect  or 
impair  the  title  of  a  purchaser  for  a  valuable  consideration, 
unless  it  shall  appear  that  such  purchaser  had  previous  notice 
of  the  fraudulent  intent  of  his  immediate  grantor  or  of  the 
fraud  rendering  void  the  title  of  such  grantor.  (2  R.  S.  137> 
§  5.)      ^ 

The  judgment  of  the  General  Tenn  should  be  reversed  and 
judgment  ordered  in  favor  of  the  plaintiff  for  the  s])ecifi<^ 
performance  of  the  contract  in  question,  with  cost^s. 

All  concur. 

Judgment  accordingly 
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Alice  M.  Alijln,  Respondent,  v.  The  State  Steamship  Com* 

PANY  (Limited),  Appellant. 

By  the  statute  of  Qreat  Britain,  known  as  the  "Passengers'  Act  1855** 
every  passenger  ship  is  required  to  carry  a  duly  qualified  medical  practi- 
tioner and  its  owner  or  charterer  is  required  to  provide  for  the  use  of  its 
passengers  a  supply  of  proper  and  necessary  medicines  for  their  medical 
treatment  during  the  voyage,  properly  packed  and  placed  under  the 
charge  of  a  medical  practitioner  "to  he  used  at  his  discretion."  In  an 
action  to  recover  damages  against  a  corporation  of  Great  Britain  for  injur- 
ies alleged  to  have  been  sustained  by  plaintiff,  a  passenger  on  one  of  ita 
steamers,  alleged  to  have  resulted  from  taking  calomel  furnished  by  the 
steamer's  physician  in  response  to  a  request  for  **  quinine,"  it  appeared 
that  defendant  issued  a  prospec;tus  to  advertise  its  line,  which  contained 
a  statement  that  an  experienced  surgeon  was  carried  on  board  each  ship 
and  that  all  medicines  were  supplied  gratis.  Held,  that  defendant 
assumed  no  duty  or  liability  beyond  those  imposed  by  the  statute,  i.  e., 
to  employ  a  duly  qualified  physician,  to  provide  a  supply  of  suitable 
and  necessary  medicines,  properly  packed  and  labeled  and  to  provide  a 
proper  place  in  which  to  keep  them;  and  that,  having  complied  with 
these  requirements,  for  errors  and  mistakes  on  the  part  of  the  physician 
thereafter,  it  was  not  responsible. 

It  appeared  that  in  the  outset  of  the  voyage  the  medicines  were  inspected, 
as  required  by  the  statute,  by  the  medical  examiner  at  the  port  from 
whence  the  steamer  sailed  and  they  were  then  properly  packed  and 
labeled.  Plaintiff  produced  evidence  to  the  effect  that  on  the  evening 
when  she  applied  for  the  medicine  the  " surgery"  where  the  medicines 
were  kept  was  in  disorder  and  confusion,  the  bottles  being  out  of  place, 
and  the  trial  court  left  it  to  the  jury  to  determine  whether  the  condition 
of  the  *'  surgery  "  was  such  as  to  show  want  of  ordinary  care  on  the 
part  of  defendant  in  providing  and  properly  labeling  medicines  or  left 
them  open  so  that  a  mistake  was  likely  to  occur.  Held,  error;  that  the 
evidence  of  confusion  and  disorder  after  the  steamer  went  to  sea  and 
after  the  medicines  were  put  in  charge  of  the  physician,  did  not  justify 
a  finding  of  negligence  on  the  part  of  defendant. 

Van  Wyek  v.  AUen  (69  N.  Y.  62)  and  TlwnuM  v.  Winelui»ttr  (6  N.  Y.  397), 
distinguished. 

(Argued  February  1,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  tlie  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  11,  1890,  ^hich  affirmed  a  judgment  in  favor 
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of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial,  and  also  appeal  from  order 
of  said  General  Term,  made  May  12,  1890,  which  affirmed  an 
order  denying  a  motion  to  dismiss  the  complaint 

This  action  was  brought  to  recover  for  injuries  allied  to 
have  been  suf<tained  by  the  plaintiff  upon  a  voyage  from 
Glasgow  to  New  York  on  the  steamer  "  State  of  Georgia," 
being  the  result  of  taking  a  dose  of  calomel  which  was  fur- 
nished to  her  by  the  physician  on  board  said  steamer  in  response 
to  a  request  for  five  grains  of  "  quinine." 

The  material  facts  appear  in  the  opinion. 

ir?/?.  D.  Guthrie  for  appellant.  Defendant  was  not  liable 
for  any  mistake  or  act  of  carelessness  or  negligence  on  tile  part 
of  the  surgeon.  {Tjiuhheim  v.  7>.  iT.  S,  Co.^  107  N.  Y.  228 ; 
Seccn^d  v.  S.  P,  i&  3f.  R.  Co.,  18  Fed.  Rep.  221 ;  O'Brien  v. 
a  S.  S.  Co.,  2S  X.  E.  Rep.  266.)  The  English  Passenger 
Act  of  1855,  provides  that  the  medicines,  etc.,  shall  be  "placed 
under  the  charge  of  the  medical  practitioner,  *  *  *  to 
be  used  at  his  discretion."  The  defendant  could  not  legally 
disregard  this  provision.  The  prospectus,  therefore,  if 
embodied  in  the  contract  of  carriage,  must  be  read  in  connec- 
tion  with  the  statute  which  regulated  the  subject-matter. 
(2  Pars,  on  Cont.  500 ;  Vcm  Schoonhoven  v.  Curley^  86  N.  Y. 
187 ;  Yates  v.  Peoj)le,  32  id.  509 ;  Ernkin^  v.  Davis,  25  111. 
251.)  Evidence  of  confusion  and  disorder  in  the  surgery  on 
the  twenty-seventh  of  August,  twenty-four  hours  after  the 
vessel  had  left  Glasgow,  had  no  tendency  whatever  to  show 
that  there  was  any  disorder  or  confusion  when  the  vessel  left 
the  home  port  or  any  confusion  or  disorded  of  sufficient  stand- 
ing to  have  raised  a  presumption  of  notice  to  the  principal. 
(  Village  of  Port  Jernns  v.  F.  N.  Bank,  96  X.  Y.  550 ;  Penal 
Code  §  404;  Ilean^y  v.  Z.  L  R.  R.  Co.,  112  X.  Y.  122; 
Toom^y  v.  L.  B.  cfe  .9.  C.  R.  Cak,  8  C.  B.  [X.  S.]  146 ;  Lafflin 
v.  B.  S  S.  W.  R.  R.  Co.,  106  X.  Y.  136 ;  Loftus  v.  T.  F.  Co., 
84  id.  455 ;  Doitgan  v.  C.  T.  Co.,  56  id.  1 ;  Bowen  v.  N.  Y. 
C.  ib  II.  R.  It.  R.  Co.,  18  id.  408 ;  MandeviUe  v.  Reynolds^ 
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68  id.  528.)  Conceding  for  the  sake  of  argument,  that  there 
was  disorder  in  the  surgery  for  which  the  defendant  was 
responsible,  the  complaint  should,  nevertheless,  have  been  dis* 
missed,  because  there  was  no  evidence  tending  to  sliow  that 
this  condition  of  the  surgery  caused  the  injury.  {Dobbins  v. 
Brmjon,  119  N.  Y.  118;  Searle^  v.  M,  R.  Co,,  101  id.  661 ; 
Taylor  v.  City  of  Yonkers,  105  id.  202.)  Having  once 
objected  to  evidence  as  to  the  surgeon's  condition  and  behavior, 
it  was  not  necessary  to  repeat  the  objection  to  the  same  class 
of  testimony,  and  its  reception  was  error.  {Sherman  v.  I)., 
Z.  cfe  W.  R,  R.  Co,,  106  N.  Y.  642,  547 ;  Church  v.  Howard, 
79  id.  415,  421 ;  DiUeber  v.  //.  Z.  Lis.  Co,,  69  id.  256,  260  ; 
Andersmi  v.  R,^  W.  <&  O.  R,  R.  Co.^  54  id.  334 ;  Arthur  v. 
Griswold,  55  id.  400;  Taber  v.  Vaii  Tassel,  86  id.  642; 
Erhen  v.  LoriUard,  19  id.  299.)  Tlie  plaintiff  could  not 
recover  any  special  damages.  ( Uransky  v.  D.  I),,  E.  B,  A 
B.  R.  R.  Co.,  118  N.  Y.  304 ;  Gunib  v.  T  T  S.  R,  Co,,  114 
id.  411 ;  Baldwin  v.  W.  R.  R.  Co.,  4  Gray,  833 ;  Taylor  \\ 
Town  of  Monroe,  43  Conn.  36.) 

M.  Z.  Towns  for  respondent  It  being  conceded  that  some 
measure  of  care  was  required,  the  rule  of  the  court  requiring 
only  ordinary  care  was  favorable  to  defendant.  {Thomas  v, 
WinchesUr,  6  N.  Y.  397 ;  Van  Wyek  v.  Allen,  69  id.  52 , 
Horn  V.  Meakin,  115  Mass.  326;  Treadwell  v.  Whittier,  80 
CaL  575. 

Bkown,  J.  The  learned  counsel  for  the  respondent  con- 
tends that  when  the  plaintiff  applied  for  quinine  she  had  a 
right  to  rely  upon  receiving  that  medicine,  and  if  she  was 
given  anything  else  the  defendant  was  liable  for  the  injuries 
sustained,  and  that  mistake  upon  the  part  of  the  physician 
having  charge  of  the  ship's  medicines  was  not  a  defense. 

Van  Wyek  v.  Alien  (69  N.  Y.  62),  and  Thomas  v.  Win- 
chester (6  id.  397),  are  the  authorities  cited  in  support  of  that 
proposition. 

The  first  case  was  an  action  upon  contract  for  breach  of  an 
implied  warranty.     The  main  question  there  decided  related 
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to  the  rnle  of  damages.  Tlie  case  has  no  application  to  an 
action  for  a  wrong  which  has  its  foundation  in  the  violation  of 
a  duty  entirely  outside  of  and  beyond  the  stipulations  of  the 
contract.  Thomas  v.  Winchester  was  decided  upon  the  negli- 
gence  of  the  defendant  The  trial  court  charged  the  jury  that 
"if  the  defendant  was  guilty  of  negligence  in  putting  up  and 
vending  the  extracts  in  question,  the  plaintiff  was  entitled  to 
recover,"  and  tliis  court  held  that  the  liability  of  the  defendant 
did  not  arise  out  of  any  contract  or  direct  privity  between  him 
and  the  plaintiff,  but  out  of  the  duty  imposed  upon  him  to 
avoid  acts  in  their  nature  dangerous  to  the  lives  of  others. 
And  in  carelessly  labeling  a  deadly  poison  as  a  harmless  medi« 
cine  and  sending  it  so  labeled  into  the  market,  the  court  found 
the  negligence  upon  which  a  recovery  was  sustained. 

But  whether  the  druggist,  who  made  the  immediate  sale  of 
the  poison  to  the  plaintiff,  would  have  been  liable  to  her,  or 
whether  he  was  justified  in  selling  the  article  upon  the  faith  of 
the  defendant's  label,  was  not  in  that  case  decided. 

That  precise  question  was  decided,  however,  in  Brown  ▼. 
Marshall  (47  Mich.  576)  and  in  Beckwith  v.  Oatman  (43  HuUi 
265). 

In  both  of  these  cases  a  recovery  was  permitted  by  the  trial 
courts  upon  proof  of  the  fact  of  a  sale  of  poison  to  a  person 
who  called  for  a  harmless  drug,  and  the  question  of  negligence 
was  withdrawn  from  the  consideration  of  the  jury  over  the 
defendant's  objection  and  exception. 

In  both  cases  the  exception  was  sustained,  the  appellate 
courts  holding  that  a  failure  on  the  part  of  the  druggist  or  hie 
clerk  to  exercise  due  care  and  skih  must  be  proved. 

We  quote  with  approval  Irom  the  opinion  of  Judge  Coolbt 
in  the  Michigan  case :  "  The  question  is  whether  the  delivery 
at  a  drug  store  of  a  deleterious  drug  to  one  who  calls  for  one 
that  is  harmless,  and  a  damage  resulting  therefrom,  of  them- 
selves, give  a  right  of  action  even  though  there  may  have  been 
no  intentionat  wrong  and  tlie  jury  may  believo  there  is  no  neg- 
ligence. That  such  an  erroi  might  occur  without  fault  on  the 
part  of  the  druggist  or  his  clerk,  is  readily  supposable.     He 
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might  have  bought  his  drugs  from  a  reputable  dealer,  in  whose 
warehouse  they  have  been  tampered  with  for  the  purpose  of 
mischief.  It  is  easy  to  suggest  accidents  after  they  come  to 
his  own  |K>8session,  or  wrongs  by  others,  of  which  lie  would  be 
ignorant  and  against  which  a  high  degree  of  care  would  not 
^ve  perfect  protection.  But  how  misfortune  occurs  is  unim- 
portant if,  under  all  circumstances,  the  fact  of  occurrence  is 
attribntable  to  him  as  a  legal  fault.  The  case  is  one  in  which 
fi  high  degree  of  care  may  justly  be  required.  *  *  *  It 
is  proper  and  reasonable  that  the  care  required  shall  be  propor- 
tionate to  the  danger  involved.  But  we  do  not  find  tliat  the 
authorities  have  gone  so  far  as  to  dispense  with  actual  negli- 
;gence  as  a  necessary  element  in  the  liability  when  a  mistake 
has  occurred." 

No  case  is  cited  which  conflicts  with  the  rule  thus  stated, 
and  I  think  no  authority  to  the  contrary  exists  in  this  state. 

The  rule  of  liability  applicable  to  a  druggist  in  cases  of  this 
character  is  the  same  as  that  which  governs  the  liabiUty  of 
professional  persons  whose  work  requires  special  knowledge  or 
i3kill,  and  a  person  is  not  legally  responsible  for  any  uninten- 
tional consequential  injury  resulting  from  a  lawful  act  when 
the  failure  to  exercise  due  and  proper  care  cannot  be  imputed 
to  him,  and  the  burden  of  proving  such  lack  of  care,  when 
the  act  is  lawful,  is  upon  the  plaintifi.  {Brown  v.  Marshall^ 
-mpra;  Thomas  v.  Winchester^  supra  ^  Beehwith  v.  Oatman, 
supra  /  Lose^  v.  Buchanam,^  51  N.  Y.  476-488 ;  Carpenter  v. 
BlaJce^  75  id.  12 ;  Morris  v.  Platt^  32  Conn.  75 ;  Simonds  v. 
Henry^  39  Me.  155 ;  Fleet  v.  Hollenkemp^  13  B.  Mon.  [Ky.] 
219.) 

Negligence  of  the  defendant,  therefore,  being  the  foundation 
-of  the  plaintiffs  cause  of  action,  we  proceed  to  the  considera- 
tion of  the  facts  of  the  case. 

The  defendant  was  a  common  carrier  of  passengers,  and  we 
need  not  discuss  whether  the  common  law  imposed  upon  it 
any  duty  to  treat  those  who  were  sick,  nor  whether  it  made  it 
responsible  for  their  proper  care  or  management. 

The  duty  that  it  assumed  in  this  respect  in  this  case  was 
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iriipoAed  upon  it  by  the  statute  of  Great  Britain  under  tlie  laws 
of  wliich  it  was  incoi*porated. 

That  statute,  known  and  cited  as  "  Tlie  Passengers'  Act, 
1855,"  and  entitled  *'  An  act  to  amend  the  law  relating  to  the 
carriage  of  passengers  by  sea,"  passed  August  14, 1855,  enacts: 

1.  (§  41.)  That  "'  Every  passenger  ship  shall  «  *  ♦ 
carry  a  duly  qualified  medical  practitioner  who  shall  be  rated 
on  the  ship's  articles." 

2.  (§  43.)  "  The  owner  or  charterer  ot  every  passenger  ship 
shall  provide  fo?  the  use  of  the  passengers  a  supply  of  medi- 
cine *  *  *  proper  and  necessary  for  diseases  *  *  * 
incident  to  sea  voyages  and  for  the  medical  treatment  of  the 
passengers  during  the  voyage ;  and  sucli  medicines  *  *  * 
shall  in  the  judgment  of  the  emigration  officer  at  the  port  of 
clearance  be  good  in  quality  and  sufficient  in  quantity  for  the 
probable  exigencies  of  the  intended  voyage,  and  shall  be  prop- 
erly packed  and  placed  under  the  charge  of  ihe  medical  prac- 
titioner   *     *    *     to  be  used  at  his  discretion." 

3.  (§  44.)  "  No  passenger  ship  *  »  «  ghall  clear  out  or 
proceed  to  sea  until  some  medical  practitioner  to  be  appointed 
by  the  emigration  officer  at  the  port  of  clearance  shall  have 
inspected  such  medicines  *  *  *  as  are  required  to  be 
supplied  by  the  last  section  *  *  ♦  and  shall  have  certi- 
fied to  the  said  emigration  officer  that  the  said  ship  contains  a 
sufficient  supply,  etc." 

And  by  section  42  it  was  further  provided  that "  no  medical 
practitioner  should  be  considered  to  be  duly  qualified  for  the 
purposes  of  this  act  unless  authorized  by  law  to  practice  in 
some  part  of  her  Majesty's  dominions  as  a  physician,  surgeon 
or  apothecary,  nor  unless  his  name  shall  have  been  notified  to 
the  emigration  officer  at  the  port  of  clearance  and  shall  not  be 
objected  to  by  him." 

It  was  alleged  and  proved  that  the  defendant,  for  the  pur- 
pose of  advertising  its  line,  issued  a  prospectus  which  contained 
the  following  statement :  "  An  experienced  surgeon  is  carried 
on  board  every  ship  *  *  *.  All  medicines,  mediea'i  com* 
forts  and  attendance  required  are  supplied  gratis." 
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This  prospectus  it  will  be  observefl  went  no  further  in  its 
representation  than  the  requirements  of  the  statute.  A  medi- 
cal practitioner  duly  qualifie\l  as  required  by  the  provisions  of 
the  act  quoted  may  fairly  be  assumed  to  be  referred  to  and  the 
fact  that  no  charge  was  made  for  medicines  neither  added  to 
nor  qualified  the  duty  resting  upon  the  defendant  under  the 
law.  The  defendant's  liability  must  be  sought  for  in  its  failure 
to  perform  the  duty  imposed  upon  it  by  the  statute. 

Beyond  that  it  had  assumed  none  and  had  none  to  perform 
and  consequently  violated  none  owing  to  its  passengers.  If 
the  things  which  the  statute  required  it  to  do  were  performed 
with  due  and  proper  care,  its  duty  to  the  passengers  was 
discharged. 

The  obligations  imposed  by  the  statute  were  twofold. 
First,  to  employ  a  duly-qualified  physician,  and  second,  to  pro- 
vide a  supply  of  medicines  properly  packed  and  labeled  and 
suitable  and  necessary  for  disease  incident  to  sea  voyages. 
When  these  two  things  had  been  done  and  the  certificate  of 
their  performance  given  by  the  government  officers  the  ship 
was  permitted  to  proceed  upon  its  voyage  and  the  medicines 
were  from  that  time  under  the  charge  of  the  physician  to  be 
used  at  his  discretion.  No  negligence  is  claimed  to  exist  in 
the  performance  of  either  of  these  duties.  No  evidence  was 
offered  that  the  supply  of  medicine  was  insufficient  in  quan- 
tity or  quality  and  the  respondent's  counsel  concedes  that 
the  competency  of  the  physician  was  established  and  the  court 
charged  the  jury  that  for  his  negligence  the  defendant  was 
not  responsible. 

The  plaintiff,  however,  gave  evidence  by  a  passenger  that 
he  applied  to  the  physician  for  medicine  on  the  same  evening 
that  the  plaintiff  did  and  that  he  found  the  "  Surgery  "  where 
the  medicines  were  kept  in  disorder  and  confusion.  That 
some  of  the  bottles  were  in  the  racks  and  others  on  the  racks 
and  looked  as  if  they  were  out  of  place,  and  it  was  by  the  trial 
court  left  to  the  jury  to  determine  whether  the  "  Surgery  "  was 
in  such  a  condition  of  confusion  as  to  show  that  the  company 
did  not  use  ordinary  care  in  providing  medicines  and  properly 
SicKELs— Vol.  LXXXVII.         13 
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labeling  them,  or  left  them  open  so  that  a  mistake  was  very 
Kable  to  occur. 

As  already  stated  there  was  no  evidence  of  a  failure  to  pro- 
vide an  adequate  and  proper  quantity  of  medicine  of  good 
quality  and  none  that  they  were  not  properly  packed  and 
labeled  or  that  the  "  Surgery  "  was  not  properly  fitted  up  or 
that  it  was  an  iniproper  place  for  the  purposes  designated. 

All  the  evidence  on  that  subject  came  from  the  defendant 
and  was  to  the  effect  that  all  that  the  statute  required  was 
done  and  that  the  government  officers  certified  to  its  perform- 
ance. The  negligence  charged,  therefore,  rests  in  the  confusion 
in  the  "  Surgery  "  and  the  disarrangement  of  the  bottles.  It 
was  affirmatively  shown  by  defendant  that  between  Olasgow 
and  Greenock  during  the  first  two  hours  of  the  voyage  the 
medicines  were  inspected  by  the  medical  examiner  of  the  port 
of  Glasgow  with  the  assistance  of  the  physician  and  that  they 
were  then  properly  packed  and  labeled  and  placed  in  the 
racks.  The  statute  required  that  they  should  then  be  placed 
under  the  charge  of  the  physician  and  be  used  at  his  discretion. 

Tlie  medical  examiner  of  the  port  left  the  vessel  about  six 
o^cIock  on  the  evening  of  the  first  day  of  the  voyage,  and  the 
plaintiff  applied  for  medicine  about  eight  o'clock  in  the  even- 
ing of  the  following  day,  and  the  question  presented,  therefore, 
is  whether  the  testimony  of  confusion  in  the  surgery  or  dis- 
order in  the  arrangement  of  the  medicine  existing  after  the 
"vessel  put  to  sea  and  after  the  medicines  were  placed  in  charge 
of  the  physician,  was  evidence  of  such  neglect  of  duty  on  the 
part  of  defendant  as  to  render  it  liable  for  such  injuries  as  the 
plaintiff  sustained.  We  think  it  was  not.  Any  other  con- 
struction must  assume  that  the  ship  owner  is  bound  to  exercise 
some  supervision  over  the  physician  in  his  treatment  of  the 
passengers  and  his  arrangement  of  the  medicine.  But  no 
officer  on  the  ship  is  competent  to  do  that.  The  very  object 
of  the  statute  is  that  a  skilled  professional  man  shall  be  on 
board  the  ship  to  attend  the  passengers  in  case  of  sea  sickness 
and  dispense  the  drugs  and  medicines.  Can  we  hold  that  a 
sailor  shall  have  supervision  over  the  doctor,  or  that  an  luskilled 
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man  with  no  ability  to  tell  one  drug  from  another  shall  have 
authority  over  the  skilled  experienced  physician?  To  so  hold 
would  nullify  the  law,  and  put  inexperience  over  experience 
and  ignorance  where  the  law  requires  knowledge  and  pro- 
fessional skill. 

When  the  ship  owner  has  employed  a  competent  physician 
duly  qualified  as  required  by  the  law  and  has  placed  in  his 
charge  a  supply  of  medicines  sufficient  in  quantity  and  quality 
for  the  purposes  required  which  meet  the  approval  of  the 
government  officials  and  has  furnished  to  the  physician  a  proper 
place  in  which  to  keep  them,  we  think  it  has  performed  its 
duty  to  its  passengers.  That  from  that  time  the  responsible 
person  is  the  physician,  and  errors  and  mistakes  occurring  in 
the  use  of  the  medicines  are  not  chargeable  to  the  ship  owner 
and  that  no  different  rule  is  applicable  to  such  mistakes  as  are 
the  result  of  improper  arrangement  in  the  care  of  the  medi- 
cines than  to  those  which  are  the  result  of  errors  in  judgment. 

The  work  which  the  physician  does  after  the  vessel  starts 
on  the  voyage  is  his  and  not  the  ship  owner's. 

It  is  optional  entirely  with  the  passengers,  whether  or  not 
they  employ  the  physician.  They  may  use  his  medicine^  or 
not  as  they  choose.  They  may  place  themselves  under  hiis  care 
or  go  without  attendance  as  they  prefer,  and  they  determine 
themselves  how  far  and  to  what  extent  they  will  submit  to  his 
control  and  treatment  The  captain  of  the  ship  cannot  inter- 
fere. The  physician  is  not  the  ship  owner's  servant,  doing 
his  work  and  subject  to  his  direction.  In  his  department,  in 
the  care  and  attendance  of  the  sick  passengers,  he  is  independent 
of  all  superior  authority  except  that  of  his  patient,  and  the 
captain  of  the  ship  has  no  power  to  interfere  except  at  the 
passenger's  request.  These  views  find  support  in  Lavhheirn,  v. 
DeK.  N.  S.  Co.  (107  N.  Y.  229),  and  in  Obrien  v.  Cunard  8. 
S.  Co.  (28  N.  E.  Rep.  [Mass.]  266). 

The  first  case  arose  before  congress  had  legislated  upon  the 
subject,  but  it  was  said  in  the  opinion  that  ^'  if  by  law  or  by 
choice  tiie  defendant  was  bound  to  provide  a  surgeon  for  its 
ship,  its  duty  to  the  passengers  was  to  select  a  reasonably 
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competent  man  for  that  office,  and  it  is  liable  only  for  a  neglect 
of  that  duty."  The  Massachusetts  case  was  decided  upon  a 
statute  of  the  United  States  similar  to  that  of  Great  Britain 
and  it  was  there  said  that  the  ship  owners  "  do  their  whole 
duty  if  they  employ  a  duly  qualified  and  competent  surgeon 
and  medical  practioner  and  supply  him  with  all  necessary  and 
proper  instruments,  medicine  and  medical  comforts  and  have 
him  in  readiness  for  such  passengers  as  choose  to  employ  him." 

We  think  that  is  the  extent  of  the  requirment  of  the  statute 
in  this  case  and  if  there  was  any  common-law  liability  resting 
upon  the  defendant  to  make  provision  for  the  care  and  attend- 
ance of  its  passengers  when  sick,  it  was  no  greater  than  that 
imposed  by  the  statute. 

These  views  lead  to  the  conclusion  that  the  evidence  failed 
to  show  the  neglect  of  any  duty  which  the  defendant  owed  to 
the  plaifitiff,  and  the  motion  to  dismiss  the  complaint  should 
have  been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted* 

All  concur. 

Judgment  accordingly. 


Catharine  Diefendorf,  Bespondent,  v.  Mariah  Diefendorf 

et  aL,  Appellants. 

In  an  action  under  the  Code  of  Civil  Procedure  (§§  1688,  1689)  to  deter- 
mine conflicting  claims  to  real  property,  plaintiff  claimed  title  under  a 
deed  from  D.,  her  deceased  husband;  defendants  claimed  as  his  heirs  at 
law.  Plaintiff's  evidence  was  to  the  effect  that  D.,  a  few  days  before 
his  death,  sent  for  one  A.,  asked  him  to  draw  a  deed  of  his  property  to 
his  wife,  giving  to  him  an  old  deed  of  the  premises  in  question,  and  stat- 
ing that  he  wished  to  give  to  her  all  of  his  property,  real  and  personal,  in 
consideration  of  $8,000  she  had  paid  to  him,  and  other  considerations. 
A.  drew  the  deed,  which  was  executed  and  acknowledged  by  D.,  a  notary 
being  in  attendance  at  his  request  to  take  the  acknowledgment.  D. 
then  delivered  it  to  A.,  with  instructions  to  retain  it  for  his  wife  until 
after  his  death,  and  then  have  it  recorded.  Held,  that  the  transaction 
was  not  an  attempted  testamentary  disposition  of  property,  but  a  gift 
by  deed;  that  to  perfect  the  gift  it  was  not  essential  that  the  delivery 
should  have  been  to  plaintiff,  but  the  delivery  to  A.  for  her  use  was  suffi* 
cient,  and  upon  such  delivery  the  title  passed  to  plaintiff. 
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The  period  between  the  date  of  the  deed  and  the  commencement  of  the 
action  was  less  than  three  years;  her  husband  had  been  in  possession  for 
many  years.  Defendants  moved  to  dismiss  the  complaint  on  the  ground 
that  plaintiff  had  not  been  in  possession  for  three  years,  as  required  by 
the  Code  (g  1688).  Held,  that  the  motion  was  properly  denied,  as  she 
and  the  one  whose  estate  she  had,  had  been  in  possession  for  the  three 
years,  which  was  all  that  was  requisite;  that  it  was  not  essential  that 
the  possession  for  that  period  should  have  been  adverse  to  defendants' 
claim. 

The  property  was  a  village  lot,  mostly  covered  by  a  building,  the  first 
floor  of  which  was  used  for  stores.  Plaintiff  occupied  two  floors,  and 
the  rest  of  the  building  was  rented  to  tenants,  who  paid  the  rent  to  her. 
JSgld,  that  this  constituted  such  actual  possession  as  authorized  plaintiff 
to  bring  the  action. 

(Argued  February  2,  18d2;  decided  March  8,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Ooiirt  in  the  third  judicial  department,  made  Februai^  4, 1890, 
which  reversed  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury  and  granted 
a  new  trial. 

The  complaint  alleged  that  plaintiff  was  in  possession  of  real 
property  under  a  claim  of  title  by  deed  from  her  deceased 
husband  and  that  defendants  claimed  the  land  as  heirs  at  law 
of  her  husband.  It  demanded  a  judgment  barring  said  defend- 
ants from  any  estate  in  said  property,  and  that  plaintiff's  title 
be  quieted  and  adjudged  to  be  free  from  any  right  therein  of 
the  defendants. 

The  answer  denied  plaintiff's  possession  and  alleged  that 
John  Deifendorf,  plaintiff's  husband,  was  seized  of  the  prop- 
erty at  the  time  of  his  death,  and  died  intestate  leaving  plain- 
tiff as  his  widow  and  defendants  as  his  heirs  at  law. 

The  defendants  introduced  no  evidence  upon  the  trial.  It 
appeared  that  John  Deifendorf,  a  few  days  before  his  death, 
being  sick,  sent  for  one  Douglass  Ayres,  a  physician,  and  a  son 
of  his  attending  physician,  and  asked  him  if  he  would  draw  a 
deed  of  his  property  and  gave  him  an  old  deed  containing  the 
description  of  the  property  in  suit.  He  told  Doctor  Ayres 
diat  he  wished  to  give  all  his  property  to  his  wife,  real  and 
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personal,  and  stated  to  him  what  it  was.  That  it  was  to  be 
in  consideration  of  tliree  thousand  dollars  that  she  had  paid 
to  him  and  other  considerations.  Doctor  Ayres  drew  the  paper 
which  is  the  subject  of  this  controversy  and  it  was  executed 
by  Deifendorf  and  delivered  to  the  doctor,  with  instructions 
to  retain  it  for  his  wife  until  after  his  death  and  then  have  it 
recorded.     After  his  death  it  was  recorded. 

The  Special  Term  found  this  paper  not  to  have  been  a  deed 
but  an  attempted  testamentary  disposition  of  the  property  and 
that  Deifendorf  died  intestate  and  that  defendants  were  entitled 
to  the  property  subject  to  the  plaintiffs  dower  therein.  The 
General  Term  reversed  the  judgment  upon  the  law  and  facts 
and  granted  a  new  trial.  From  that  order  defendants  appealed 
to  this  court. 

J^.  Countryman  for  appellants.  Both  of  the  courts  below 
erred  in  holding  that  the  defendants  were  not  entitled  to  a 
ruling  dismissing  the  complaint  upon  the  ground  that  the 
plaintiff  was  not  shown  to  have  been  in  actual  possession  .of 
the  premises  for  three  years  before  the  commencement  of  the 
action.  (Code  Civ.  Pro,  §§  1638,  1639,  1642;  Fearce  v. 
Moorey  114  N.  Y.  256;  Churchill  v.  Onderdonk,  59  id.  134; 
Boylston  v.  Wheeler^  61  id.  521 ;  Van  Wa^ener  v.  BoUford^ 
13  Wkly.  Dig.  381 ;  Bmson  v.  Townsend,  26  N.  Y.  S.  R. 
644,  647 ;  Cleveland  v.  CroAJoford^  7  Hun,  616 ;  Onderdonk 
V.  MoU,  34  Barb.  106 ;  Steven%  Case,  84  N.  Y.  296,  304, 305 ; 
P.  Ba/nh  v.  MitclieU,  73  id.  406,  415 ;  Arnold  v.  Angell,  62 
id.  508,  512  ;  MeMichael  v.  Kilmer,  76  id.  36 ;  B.  K  Bank 
V.  Eam£8,  4  Abb.  Ct.  App.  Dec.  83 ;  Barnes  v.  Quigley,  59 
N.  Y.  265 ;  Sanford  v.  Bennett,  24  id.  20 ;  Benton  v.  Wick- 
wire,  54  id.  226 ;  Goillotel  Case,  87  id.  441 ;  People  v. 
Supervisors,  43  id.  130;  In  re  Miller,  110  K  Y.  216;  Ely 
V.  Bolton^  15  id.  595, 596  ;  People  v.  Supervisors,  67  id.  109 ; 
In  re  Peugnet,  Id.  441 ;  Craig  v.  Andes,  93  id.  406,  41 7  ; 
Sayre  v.  Wisner,  8  Wend.  661 ;  Quackenhush  v.  Banks,  1 
Den.  128 ;  Bash  v.  Van  Kleeck,  7  Johns.  478 ;  People  v. 
Ryder,  124  N.  Y.  500 ;  Van  Horn  Case,  57  id.  473.)     Upon 
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the  new  theory  of  the  action  adopted  on  the  trial,  no  case  waa 
made  for  relief  in  equity.  {Bailey  v.  Southioick^  6  Lan& 
356,  363-366 ;  BaUey  v.  Briggs,  56  N.  Y.  407,  415,  416 ; 
Schroeder  v.  Guniey,  10  Hun,  413 ;  73  N.  Y.  430 ;  Ward  v. 
Dewey yVo  id.  519,  522;  Marah  Case,  59  id.  280;FiwA*wm 
V.  Bumham^  63  id.  132;  Tovmsend  Case,  77  id.  542.)  The 
General  Term  was  not  justified  in  reversing  the  decision  of  the 
trial  judge  upon  any  of  the  material  issues  of  fact  To  jus- 
tify a  reversal  upon  the  facts  by  the  General  Term,  it  must 
appear  that  the  findings  were  against  the  weight  of  evidence^ 
or  that  the  proofs  so  clearly  preponderated  in  favor  of  a  con- 
trary result  that  it  can  be  said,  with  a  reasonable  degree  of 
certainty,  that  the  trial  court  erred  in  its  conclusions.  {Loto- 
ery  v.  Ershine,  113  N.  Y.  52,  55 ;  Baird  Case,  96  id.  567, 
577.)  It  was  a  question  of  fact  upon  the  evidence  whether 
the  paper  was  intended  to  operate  as  a  deed  or  as  a  testament- 
ary disposition,  and  whether  it  was  delivered  as  a  deed  in  any 
manner  to  the  grantee ;  and  the  findings  of  the  trial  court 
should,  therefore,  be  maintained.  {Crain  v.  Wright,  36  Hun, 
74,  77  ;  114  N.  Y.  307.)  It  was  indispensable  to  the  validity 
of  the  instrument  as  a  deed  that  it  was  in  fact  delivered  at  the 
time  ^^  with  the  intent  that  it  should  take  effect  as  a  present 
conveyance  of  the  land."  {Crain  v.  Wright,  114  N.  Y.  307, 
311,  312;  WeObom  v.  Weaver,  17  Ga.  267;  Fisher  v.  Hall, 
41  N.  Y.  416,  420 ;  Best  v.  Brovm,  25  Hun,  223 ;  Boicsseau 
V.  Blair,  60  id.  259,  266 ;  Smith  v.  Hathym,  25  id.  159 ; 
Scattergood  v.  Wood,  14  id.  269  ;  StUwell  v.  Hubbard,  20 
Wend.  44 ;  WiUiaras  v.  Schatz,  42  Ohio  St.  47 ;  Brovm  v. 
Brown,  66  Me.  316 ;  Prutsman  v.  Baker,  30  Wis.  644 ; 
Anderson  Case,  126  Ind.  62;  Hale  v.  Joslin,  134  Mass.  310; 
Porter  v.  Woodhxmse,  59  Conn.  568 ;  Bell  v.  F,  Bank,  11 
Bush.  34 ;  Cusack  v.  Tweedy,  126  N.  Y.  87.)  The  deed  exe- 
cuted in  1885,  even  if  it  had  been  delivered,  is  void  at  law. 
(Johnson  V.  Rogers,  35  Hun,  267;  Laws  of  1887,  chap.  537; 
Beard  v.  Beard,  3  Atk.  72 ;  Shepard  v.  Shepard,  7  Johna, 
Ch.  122 ;  Hunt  v.  Johnson^  44  N.  Y.  27 ;  Whitaker  v.  WhUr 
aker,  52  id.  368.) 
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iT.  C,  Moak  for  respondent.  The  General  Term  having 
reversed  the  judgment  upon  the  trial  upon  questions  of  fact, 
the  facts  arfe  to  be  reviewed  here  and  to  be  determined  by  this 
court  (Code  Civ.  Pro.  §  1338 ;  Van  Wyck  v.  Watts,  81  N. 
Y.  352  ;  HubbeU  v.  Me^'^s,  50  id.  480 ;  Gumtey  v.  IfiUer, 
80  id.  181,  183 ;  Ncational  City  v.  New  York,  97  id.  645 ; 
JRoss  V.  Gleasorij  111  id.  683.)  The  General  Term  having 
reversed  the  judgment  of  the  trial  court  upon  the  facts,  this 
court  will  not  reverse  the  General  Term  unless  there  was  no 
evidence  upon  which  it  was  authorized  to  determine  the  facts 
in  such  a  way  as  to  lead  to  a  reversal.  {Noatrand  v.  Knight, 
124  N.  Y.  618  ;  Shultz  v.  HoagUnd,  85  id.  464;  Godfrey  v. 
Moaher,  66  id.  250,  252.)  The  trial  court  was  bound  to  decide 
the  case  according  to  the  evidence.  On  failure  to  do  so  it  was 
the  duty  of  the  Geneml  Term  to  do  so.  {Plyer  v.  Gennan, 
121  N.  Y.  692 ;  Lomer  v.  Meeker,  25  id.  361 ;  Kelly  v.  Bur- 
roughs,  102  id.  93,  95,  96 ;  Watson  v.  Campbell,  38  id.  153, 
155-157 ;  A.  Ins.  Co.  v.  Aldrich,  26  id.  22.)  The  trial  court 
erred  in  finding  that  there  was  no  consideration  paid  by  plain- 
tiff or  received  by  John  Diefendorf  as  consideration  for  the 
deed,  either  before  or  after  the  deed.  {Jackson  v.  McChesney, 
7  Cow.  361 ;  Hauxhurst  v.  Bitch,  119  N.  Y.  621 ;  Oushnum 
V.  Henry,  75  id.  103 ;  Ha^id  v.  Kennedy,  83  id.  14©.)  The 
trial  court  erred  in  refusing  to  find  that  plaintiff  took  and  held 
possession  of  said  premises  as  owner  thereof.  {Landon  v. 
Townsend,  41  N.  Y.  S.  R.  419,  424,  425.)  Though  a  deed 
from  husband  to  wife  is  void  in  law  it  is  valid  in  equity  if 
founded  on  good  and  valid  consideration.  {Hunt  v.  Johnson, 
44  K  Y.  27 ;  TaUinger  v.  Mand&viUe,  113  id.  432 ;  Dygert 
V.  Remerschnider,  32  id.  629;  Townsend  v.  Townsend,  1 
Abb.  [N.  C]  81,  83 ;  Chadhum  v.  Gil/nan,  64  N.  H.  353 ; 
Majors  v.  Everton,  89  111.  56,  57 ;  Shepard  v.  Shepard,  7 
Johns.  Ch.  57 ;  Kelly  v.  Campbell,  1  Keyes,  29 ;  Peck  v.  Brown^ 
2  Robt.  119  ;  Childs  v.  Connor,  6  J.  &  S.  471,  474;  PhiUips 
V.  Woost^r,  36  N.  Y.  412,  414 ;  Neuforth  v.  Thompson,  3  Ed. 
Ch.  92 ;  Brockway  v.  Fleming,  22  Wkly.  Dig.  430 ;  37  Hun, 
640 ;  Armitage  v.  Mace,  96  N.  Y.  538 ;  ShutUeworth  v.  Wm* 
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ter,  55  id.  629;  Seymour  v.  Fellows,  12  J.&  S.  124;  Y7N.  Y. 
178 ;  M(Z€k  v.  Mack,  3  Hun,  323 ;  Crooks  v.  Crooks,  34  Ohio 
St  610 ;  Deming  v.  Wilson,  26  Conn.  230;  Jones  v.  Clifton, 
101  U.  S.  225 ;  Uoyd  v.  Fulton  91  id.  485 ;  McCheg(yr  ▼. 
McGregor,  L.  K.  [21  Q.  B.  Div.]  424 ;  Dale  v.  Lincoln,  62 
id.  22;  Story's  Eq.  Juris.  §  1374;  Earl  v.  P^i,  64  N.  Y. 
596,  599 ;  Darrow  v.  Walker,  10  J.  &  S.  6, 10 ;  Lawrence  v. 
McCalmaH,  2  How.  [IT.  S.]  462;  Jfiffer*  v.  McKmzie,  95 
N.  Y.  582 ;  Cowee  v.  Connell,  75  id.  98 ;  McCarthy  v.  Kear- 
mm,  75  111.  292 ;  2Vo*<?cA  v.  IFi^fa,  4  Abb.  Pr.  315,  317-321 ; 
GoodeU  V.  Pierce,  2  Hill,  659,  661 ;  Tooley  v.  Dibble,  2  id. 
641,  643 ;  Broton  v.  Atistin,  35  Barb.  358,  359  ;  Foster  v. 
Mansjield,  3  Meta  412,  414,  415  ;  Thatcher  v.  TTor^igTW,  37 
Mich.  264 ;  Sowerby  v.  Arden,  1  Johns.  Ch.  252 ;  Bunn  v. 
Winthrow,  1  id.  236 ;  Hathaway  v.  Payne,  34  N.  Y.  92 : 
Oam  V.  TTW^rA^,  36  Hun,  74,  77,  78 ;  114  N.  Y.  307;  Ernst  * 
V.  Reed,  49  Barb.  373 ;  Mitchell  v.  Ryan,  30  Ohio  St.  377 ; 
Munoz  V.  Wilson,  111  N.  Y.  295 ;  Squires  v.  Summers,  85 
Ind.  252 ;  Latham  v.  ?7i/^Z/,  39  Mich.  238 ;  TFi^ZZoo^  v.  Ber- 
dell,  97  K  Y.  13,  24, 25 ;  Verplaiik  v.  Sterry,  12  Johns.  536 ; 
Church  V.  CrUman,  15  Wend.  556-662 ;  Z<aw?y  Superior  v. 
McNamara,  3  Barb.  Ch.  375 ;  4  Kent's  Comin.  529.)  The 
court  erred  in  finding  that  the  plaintiff  is  not  the  owner  in  fee 
of  the  premises  in  question  and  in  not  finding  as  requested  that 
she  was  the  equitable  owner  thereof.  {Grain  v.  Wright,  114 
N.  Y.  307;  Camwi^ht  v.  Gray,  127  id.  92,  96-104;  57  Hun, 
518 ;  Tidemanon  Com.  Paper,  §  152;  1  Rand,  on  Com.  Paper, 
§§  7,  86,  88,  96,  178 ;  Xinsman  v.  Birdsall,  2  E.  D.  Smith, 
395;  ffawxhurst  v.  RUch,  6  N.  Y.  Supp.  134;  119  N.  Y. 
621,  622 ;  C  C.  Bank  v.  Warden,  6  id.  19,  28,  30 ;  Hughes 
V.  Wheeler,  3  Cow.  77-84 ;  Rockefeller  v.  Robinson,  17 
Wend.  206,  207 ;  SwM  v.  Smith,  2  Johns.  235 ;  Mack  v. 
Spencer,  4  Wend.  411 ;  Smith  v.  Van  Doane,  16  id.  659 ; 
Richards  v.  Wa/rring,  39  Barb.  45  ;  Bruce  v.  Westcott,  3  id. 
379 ;  BurUy  v.  Bumhard,  9  N.  Y.  S.  R.  587,  589  ;  27  Wkly. 
Dig.  6 ;  45  Hun,  588 ;  Li  re  Kimmer,  14  N.  Y.  S.  R.  618, 
619;  47  Hun,  635;  Ratoe  v.  Comity,  11  Daly,  318,  319; 
SicKELs— Vol.  LXXXYII.        14 
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Brooks  V.  Schwerin,  54:  N.  Y.  343 ;  Puraell  v.  J^ry,  19  Hun, 
595,  599 ;  Adams  v.  IlonnesSj  62  Barb.  326 ;  JFhote  v.  Bryanty 
47  N.  Y.  544 ;  Huston  v.  Ci>7ie,  24  Ohio  St.  11,  20,  21 ;  Hodges 
V.  Hodges,  9  R  I.  32 ;  Smage  v.  O'Neil,  44  N.  Y.  298,  301, 
302 ;  Jay  cox  v.  Caldwell,  37  How.  Pr.  240,  248 ;  51  N.  Y. 
395;  Holden  v.  Bumham,  5  T.  &  C.  195;  2  Hun,  678; 
CHiaclhaum  v.  GUmqn,  64  N.  H.  313,  314 ;  Van  Amburgh  v. 
KramcTj  16  Hun,  207;  Childs  v.  Bamum^  11  Barb.  14;  1 
Sandf.  58 ;  liing  v.  /S^^T^,  3  Keyes,  451 ;  4  Abb.  Ct.  App. 
Dea  70 ;  Grrant  v.  Townsend,  2  Hill,  557 ;  TTofco^  v.  £of^ 
olds,  2  Kobt.  620;  6^(>i^  v.  Nat.  Frot,  25  Barb.  190.) 
Upon  the  facts  found  by  the  court,  the  plaintiff  was  entitled 
to  judgment.  The  claim  made  by  defendants  constituted  a 
cloud  upon  plaintiflPs  title  to  the  premises.  {Tisdale  v.  Jones^ 
38  Barb.  523 ;  Lounshury  v.  Purdy,  18  N.  Y.  515 ;  16  Barb. 
376 ;  Craft  v.  MerriU,  14  N.  Y.  456 ;  Foote  v.  Bryant,  47 
id.  545  ;  Bate  v.  Graham,' 11  id.  237 ;  Lewis  v.  MoU,  36  id. 
395 ;  Barlow  v.  Scott,  24  id.  40 ;  Kenny  v.  Apgar,  93  id.  639 ; 
Baird  v.  Mayor,  etc,,  74  id.  886 ;  Tf".  P.  /.  Co,  v.  Reymerty 
45  id.  705  ;  McKeon  v.  xSl?^,  51  id.  300  ;  GUchrist  v.  Comforty 
86  How.  Pr.  393.)  The  answer  contained  no  counter-claim. 
{Fruyn  v.  Tyfer,  18  How.  Pr.  331,  333 ;  Fa^e  v.  Fazackerlyy 
26  Barb.  392,  395,  396 ;  S7nith  v.  HUl,  22  id.  656,  660 ;  Mun- 
son  V.  Hegeman,  10  id.  112;  Connop  v.  J/^^r,  2  E.  D.  Smithy 
304 ;  McKemie  v.  FarreU,  4  Bosw.  202  ;  Thompson  v.  Z-wm- 
foy,  7  Daly,  74 ;  Billings  v.  Vanderbeck,  23  Barb.  554 ;  J^ 
V.  Decker,  3  E.  D.  Smith,  150 ;  Seahury  v.  Ross,  69  111.  533; 
Task£r  v.  Chamberlain,  38  N.  Y.  S.  R  476  ;  Equitable  Life 
V.  Cuyler,  75  N.  Y.  511,  514 ;  Simmons  v.  Kayser^  11  J.  & 
S.  131,  137,  138 ;  BurraU  v.  DeGroot,  5  Duer,  379,  382 ; 
^a^  V.  Rosekrans,  37  N.  Y.  409 ;  Wood  v.  Gordon,  38  N. 
Y.  S.  R  455,  456  ;  Caryl  v.  Williams,  7  Lans.  416  ;  Resch  v. 
Zenn,  31  Wis.  138 ;  Gaff  v.  G^r^r,  88  Ind.  122 ;  McConihe 
V.  Ilollester,  19  Wis.  269  ;  Dietrich  v.  ^e>cA,  35  id.  618.) 

Brown,  J.  The  complaint  contained  all  the  allegations 
essential  to  constitute  this  an  action  to  determine  claims  to  real 
property.    (Code  C.  P.  §§  1638,  1639.) 
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The  appellants  claim  that  the  proof  did  not  show  that  the 
plaintiff  was  in  actual  possession  of  the  property.  The  court 
found  that  after  her  husband's  death  she  continued  to  reside 
upon  it  and  assumed  to  be  its  owner  and  collected  the  rentff 
from  the  part  not  used  by  her. 

The  property  was  on  the  comer  of  Division  and  Canal 
streets  in  the  village  of  Fort  Plain,  and  a  large  building  cor- 
ered  nearly  the  whole  lot    The  first  floor  was  used  for  stores. 

The  plaintiff  occupied  the  second  and  third  floors,  partly 
for  a  millinery  and  partly  as  a  residence.  She  testified  that 
she  had  property  in  every  room  in  the  second  and  third  stories. 
The  other  parts  of  the  building  were  rented  to  tenants  who 
paid  their  rent  to  the  plaintiff. 

In  this  occupation  tliere  was  that  foothold  upon  the  ground 
which  is  essential  to  constitute  actual  possession. 

Upon  the  trial  defendants  moved  to  dismiss  complaint  on 
the  ground  that  the  plaintiff  had  not  been  in  possession  fov 
three  years. 

Under  the  statute  it  was  requisite  to  the  maintenance  of  the 
action  that  there  should  have  been  possession  for  three  years- 
or  more  by  the  plaintiff  or  by  her  and  "those  whose  estate  she 
had."  The  plaintiff's  husband  had  been  in  possession  for 
many  years  and  it  was  only  necessary  that  the  total  time  of 
the  possession  of  both  should  be  three  years.  It  is  not  essen- 
tial that  such  possession  should  be  adverse  for  three  years  to 
the  defendants'  claim. 

Between  the  date  of  the  conveyance  under  which  plaintiff 
claimed  and  the  commencement  of  this  action,  tliere  was  a 
period  of  about  two  years  and  eight  months,  and  we  think  the 
action  was  properly  brought. 

Upon  the  facts  of  the  case  we  concur  in  the  result  reached 
by  the  General  Term. 

The  weight  of  the  testimony  was  to  the  effect  that  Dief en- 
dorf  intended  to  make  a  present  conveyance  of  his  property 
to  his  wife,  and  we  think  there  is  very  slight  ground  to  hold 
that  he  intended  to  make  a  will. 

He  inquired  of  Doctor  Ayres  if  he  could  draw  a  deed.    The 
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statement  that  he  desired  to  give  his  property  to  his  wife 
luiist  be  construed  in  that  connection.  He  contemplated  and 
intended  a  gift  by  deed. 

In  form  the  instrument  is  a  deed.  It  was  sealed  and  acknowl- 
edged as  such,  and  the  deceased  appeared  to  understand  the 
necessity  of  an  acknowledgement  as  he  directed  the  procure- 
ment of  a  notary  public  to  take  it 

There  was  nothing  in  his  request  to  the  doctor  after  its 
execution  to  indicate  an  intention  not  to  make  the  conveyance 
effectual  immediately.  The  only  direction  he  gave  was  that 
it  should  not  be  recorded,  but  the  delivery  was  for  his  wife. 
It  was  not  essential  that  the  delivery  should  have  been  to  the 
plaintiff.  Delivery  to  Doctor  Ayres  for  her  use  was  enough. 
{Ohurch  V.  GUmanj  15  Wend.  656.) 

The  deceased  reserved  no  control  over  the  deed,  and  there 
is  no  question  in  this  case  as  to  its  acceptance.  The  title 
passed  to  the  plaintiff. 

The  order  should  be  affirmed  and  judgment  absolute  reu- 
dered  against  the  appellants. 

All  concur,  except  Landon,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


OsoAR  Schmidt,  Eespondent,  v.  Chables  H.  Reed  et  al., 

Appellants. 

While  at  law  the  stipulated  time  of  performance  of  a  contract  for  the  sale 
of  land  is  of  the  essence  of  the  contract  it  is  not  essentially  so  in  equity, 
and  when  the  situation  of  the  parties  and  the  property  remains  unchanged 
relief  may  be  granted. 

Reasonable  diligence,  in  performance  however,  is  requisite  to  such  relief 
where  there  is  no  acquiescence  in  the  delay. 

When,  by  the  terms  of  such  a  contract  the  time  for  the  performance  ia 
iaOt  of  the  essence  thereof,  it  may  be  made  so  by  reasonable  notice  by 
either  party,  to  the  other,  and  the  party  giving  the  notice  may  then 
avail  himself  of  the  forfeiture  on  default. 

The  parties  hereto  entered  into  a  contract  for  the  sale  by  defendants  and  the 
purchase  by  plaintiff  of  certain  premises,  by  the  terms  of  which  plaintiff 
agreed  to  pay  a  specified  portion  of  the  purchase- price  by  taking  the  prem- 
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ises  subject  to  a  mortgage  thereon  for  an  amount  specified,  "  having  five 
years  to  run  from  November,  1886."  The  mortgage,  in  fact,  matured  in 
three  years  from  that  time.  Three  days  before  the  time  fixed  in  the  con- 
tract for  its  performance  plaintiff  notified  defendants  of  the  mistake  in  the 
time  of  payment  of  the  mortgage,  of  which  fact,  until  such  notice,  they 
were  ignorant,  and  also  notified  them  that  he  would  not  accept  a  deed 
utileas  defendants  procured  at  the  time  fixed  for  passing  title  a  proper  and 
sufficient  extension  of  the  mortgage,  so  as  to  conform  to  the  contract. 
Defendants  lived  in  New  York;  the  owner  of  the  mortgage  in  Philadel- 
phia. When  the  parties  met  at  the  time  stipulated  defendants  had  not 
procured  the  extension,  they  tendered  a  deed  and  also  ample  security 
against  any  possible  damage  by  reason  of  the  mistake,  which  plaintiff 
refused.  Defendants  then  asked  for  an  extension  of  the  time  of  per- 
formance for  a  week  or  ten  days  to  enable  them  to  procure  an  extension, 
of  time  of  payment  of  the  mortgage;  this  also,  plaintiff  refused.  Eight 
days  after  the  meeting  such  an  extension  was  procured  and  tendered  by 
defendants  to  plaintiff,  with  expenses  of  recording  and  the  deed. 
Plaintiff  refused  to  accept;  he  had  on  the  same  day,  prior  to  the  tender, 
commenced  this  action  to  recover  back  the  payment  made  by  him  on 
execution  of  the  contract  and  expenses.  The  testimony  was  confiicting, 
as  to  whether  defendants  during  the  three  days  between  the  time  of 
notice  of  the  mistake  and  that  for  performance,  made  any  efforts  to  pro- 
cure the  extension.  Plaintiff's  evidence  was  to  the  effect  that  when  so 
notified,  defendants  said  they  would  not  apply  for  an  extension.  The 
evidence  showed  and  the  court  found  that  plaintiff,  at  the  time  of  execut- 
ing the  contract,  made  special  inquiries  as  to  the  time  when  the  mortgage 
would  mature,  and  relied  upon  the  representation  in  the  contract;  also, 
that  five  days  after  the  time  fixed  for  performance  he  purchased  other 
premises.  BM,  that  plaintiff  was  not  required  to  accept  the  security 
offered  in  lieu  of  performance;  that  the  question  as  to  whether  the  three 
days  was  a  sufficient  or  reasonable  time  in  which  to  obtain  the  extension, 
and  as  to  whether  defendants  had  used  due  diligence  to  procure  it  in 
that  time  were  questions  of  fact;  and  that  the  evidence  justified  a  find- 
ing that  defendants  were  not  entitled  to  relief  from  their  default. 
Reported  below,  26  J.  &  S.  570. 

(Argued  February  8,  18d2;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  April,  1890,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at. Special  Term. 

The  action  was  founded  upon  the  alleged  default  of  the 
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defendants  in  performance  of  a  contract  made  by  them  to  sell 
and  convey  to  him  certain  premises  in  the  city  of  New  York ; 
And  plaintiff  asked  to  recover  a  sum  advanced  by  him  to  the 
defendants  upon  such  contract,  also  certain  expenses  incurred 
by  him  in  examining  the  title  to  the  property.  The  defend- 
ants by  way  of  counter-claim,  alleged  facts  upon  which  they 
demanded  specific  performance  of  the  contract. 

It  appears  that  on  October  18,  1888,  the  parties  entered  into 
an  agreement  whereby  the  defendants  agreed  to  sell  and  con- 
vey the  premises  to  the  plaintiff  for  $34,000,  payable  as  fol- 
lows: $500  at  its  date,  $22,500  ^^by  taking  said  premises 
subject  to  a  mortgage  for  that  amount  (then)  a  lien  thereon 
bearing  interest  at  5  per  cent  and  having  five  years  to  run 
from  November,  1886,"  and  the  balance,  $11,500,  in  cash  on 
closing  the  title,  and  the  defendants  agreed  to  convey  the  land 
to  the  plaintiff  on  the  15th  day  of  November,  1888,  by  war- 
ranty deed  free  from  incumbrance,  except  such  mortgage.  It 
turned  out  that  the  time  of  maturity  of  the  mortgage  was  not 
five  years  from  November  1,  1886,  as  mentioned  in  the  con- 
tract, but  was  three  years  from  that  time.  This  was  the  objec- 
tion of  the  plaintiff  to  the  completion  of  the  purchase,  and 
at  the  meeting  of  the  parties  on  tlie  fifteenth  of  November, 
he  declined  to  extend  the  time  to  enable  the  defendants  to 
procure  an  extension  of  the  time  of  payment  of  the  mortgage 
until  November,  1891,  or  to  accept  security  from  the  plaintiff 
in  that  respect. 

Wm.  C,  Reddy  for  appellants.  Time  was  not  the  essence 
of  the  contract  {Hubibell  v.  Van  Schoenig^  49  N.  Y.  326 ;  2 
Pars,  on  Cont.  chap.  3,  §  384 ;  7  Johns.  476 ;  4  Barb.  614 ; 
McMulkin  V.  JSateSy  46  How.  Pr.  405 ;  Secomhe  v.  Steele^  20 
How.  [U.  S.]  94.)  The  notice  or  demand  to  limit  time  for  clos- 
ing title  was  not  conformable  to  the  requirements  of  equity,  in 
that  it  did  not  allow  reasonable  time  for  performance.  {Meyers 
V.  De  Mier,  52  N.  Y.  647 ;  Fry  on  Spec.  Perf .  §  724 ;  King  v. 
Wilson,  6  Beav.  124;  Parkin  v.  Thorald,  16  id.  59.)  The 
alleged  notice  did  not  conform  to  the  established  rules  of  equity 
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in  that  it  was  indefinite.  (Fry  on  Spec.  Perf.  §  728.)  No 
notice  limiting  the  time  for  closing  title  to  November  fifteenth 
was  ever  given.  It  was  error  in  the  court  to  so  find.  (Fry 
on  Spec.  Perf.  §  724.)  The  court  erred  in  not  dismissing  the 
complaint  at  the  close  of  the  testimony.  (lieaditig  v.  Gayj 
37  N.  Y.  Supp.  79 ;  Keating  v.  Gunther,  10  id.  734 ;  2  Pars, 
on  Cont.  chap.  3,  §  384 ;  McMulkin  v.  Bates^  46  How.  Pr. 
405.)  The  court  should  have  decreed  specific  performance  by 
the  plaintiff.  {HiU  v.  BucTdey^  17  Wis.  345 ;  Pvhford  v. 
Itichards^  17  Beav.  87;  Burch  v.  Vanderhurg^  1  Edw.  21; 
Story's  Eq.  Juris.  777 ;  2  Johns.  595 ;  8  Paige,  453 ;  Schiffer 
V.  JDietz,  83  N.  Y.  300 ;  Jenkins  v.  Fahey,  73  id.  355 ;  Huh 
bell  V.  Van  Schaenig,  49  id.  326 ;  Day  v.  Hunt^  112  id.  191 ; 
Murray  v.  Poai^  8  N.  Y.  Supp.  714.) 

E.  BeneviUe  for  respondent.  Under  no  circumstances  could 
the  facts  alleged  constitute  a  counter-claim  to  the  cause  of 
action  set  up  in  the  complaint  {Brigga  v.  Briggs^  20  Barb. 
477;  Newell  v.  Salmon^  22  id.  647;  Chamher  v.  Lewis j  11 
Abb.  210;  Lafarge  v.  KeUey^  1  Bosw.  171;  Chanihoret  v. 
Cagn^y^  41  How.  125.)  The  alleged  counter-claim  does  not, 
in  terms,  set  forth  a  cause  of  action  in  defendant's  favor 
entitling  them  to  relief.  {Ba/nk  of  Columbia  v.  Hagner^  1 
Pet  464-;  CoLsan  v.  Thmipson,  2  Wheat.  336 ;  Story's  Eq. 
Juris.  §  780 ;  HincJdey  v.  Smithy  51  N.  Y.  21 ;  Pom.  on  Cont. 
§§  210,  218 ;  Cadman  v.  Homer,  18  Ves.  10.)  A  court  of 
equity  will  distinguish  between  the  case  of  a  vendor,  coming 
into  a  court  of  equity  to  compel  a  specific  performance  and  of 
a  vendee  seeking  to  compel  a  vendor  to  perform.  {Sutherland 
V.  Brigga,  1  Hare,  34 ;  3  Johns.  Ch.  222.)  Either  party  can 
make  time  of  the  essence  of  the  contract,  by  giving  notice  that 
he  so  wishes  it.  {Do^ninick  v.  Michael^  4  Sandf .  374 ;  Pom. 
on  Cont  §  403.)  Where  a  party's  circumstances  have  been 
materially  changed  and  a  decree  of  specific  performance  would 
be  a  hardship,  such  performance  will  not  be  decreed.  {Hatch 
v.  CM,  4  Johns.  Ch.  659 ;  1  Fonb.  Eq.  Ch.  6,  §  2.) 
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Bradley,  J.  At  the  time  Btipulated  by  the  contract  for  its 
performance  the  parties  came  together.  The  plaintiff  was 
ready  to  complete  the  purchase  and  the  defendants  had  pre- 
pared a  deed  which  they  proposed  to  deliver.  The  plaintiff 
declined  to  accept  it  because  he  liad  learned  that  the  time  for 
the  maturity  of  the  mortgage,  subject  to  which  the  title  was 
to  be  conveyed,  was  two  years  earlier  than  it  was  represented 
to  be  by  the  contract.  This  was  a  mistake  of  the  defendants 
without  fraud  or  purpose  on  their  part  to  deceive  the  plaintiff. 
The  effect  of  this  provision  of  the  contract  was  that  the  pay- 
ment of  the  principal  sum  of  the  mortgage  without  default 
in  payment  of  interest  should  not  be  enforcible  within  five 
years  from  November  1,  1886.  And  this  provision  could  be 
satisfied  by  an  instrument  effectually  extending  until  then  the 
time  of  its  payment.  When  the  parties  were  together  on 
November  15,  1888,  the  stipulated  time  to  complete  the  sale 
and  purchase,  the  defendants,  at  the  time  of  tendering  their 
deed,  also  tendered  to  the  plaintiff  ample  security  against  any 
possible  damage  by  reason  of  the  mistake  in  respect  to  time 
of  the  maturity  of  tlie  mortgage  which  was  refused  by  the 
plaintiff.  The  defendants  also  then  requested  a  postponement 
of  the  time  of  performance  of  the  contract  for  a  week  or  ten 
days  to  enable  them  to  obtain  and  deliver  to  the  plaintiff  an 
instrument  of  extension  of  the  time  of  payment  of  the  mort- 
gage corresponding  with  that  mentioned  in  the  contract.  This 
the  plaintiff  also  refused  to  grant  On  November  twenty-third, 
eight  days  after  that  meeting  of  the  parties,  the  defendant 
having  obtained  it  from  the  mortgagee,  tendered  to  the  plain- 
tiff a  written  extension  of  the  time  of  payment  of  the  princi- 
pal sum  of  the  mortgage  to  November  1,  1891,  and  sufficient 
money  to  pay  for  recording  it,  with  a  deed  of  conveyance  of 
the  premises.  The  plaintiff  refused  to  receive  them.  He  had 
on  the  same  day  and  prior  to  the  tender  commenced  this  action 
by  service  on  the  defendant  Schmohl,  of  which  the  other 
defendant,  when  he  made  the  tender,  was  not  advised. 

The  question  is  whether  this  offer  of  performance  at  that 
time  by  the  defendants  constituted  a  defense  to  the  action  and 
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entitled  them  to  specific  performance.  While  at  law  the  stipii^ 
lated  time  of  performance  of  a  contract  for  tl»e  sale  and  con- 
veyance of  land  is  of  the  essence  of  the  contract,  it  is  not 
essentially  so  in  equity,  and  there,  when  the  situation  of  the 
parties  and  property  remains  unchanged,  relief  will  not  nec- 
essarily be  defeated  by  delay.  But  where  there  are  no  circum- 
stances of  acquiescence  in  the  delay,  reasonable  diligence  ia 
requisite  to  such  relief.  {Ethjert^pu  v.  IWk/tam,  11  Paige, 
352 ;  IIiMell  v.  Von  Schoening,  49  N.  Y.  826.) 

The  parties  to  a  contract  may  by  its  terms  make  the  time  of 
performance  essentially  important  and  its  observance  in  that 
respect  requisite  to  relief.  (^Benedict  v.  Lyiwh^  1  John.  V\u 
370.)  And  when  that  is  not  so  either  of  the  parties  to  the 
contract  may,  by  a  reasonable'  notice  to  the  other  party  for 
that  purpose,  render  the  time  of  performance  as  of  the  essence 
of  the  contract  and  ayail  himself  of  forfeiture  on  default. 
{Myers  y.  De  Mier^  52  N.  Y.  047.)  Time  was  not  necessarily 
of  the  essence  of  the  contract  in  question.  But  the  trial  court 
found  that  the  plaintiff  notified  the  defendants  on  the  12th  of 
Noyeraber,  1888,  that  the  mortgage  would  mature  on  the  Ist 
of  November,  1889,  and  that  he  would  not  accept  a  deed  of 
the  premises  unless  the  defendants  procured  for  him  at  the 
time  fixed  for  the  passing  of  the  title,  a  proper  and  suflicient 
extension  of  the  mortgage  until  November,  1891,  and  u]X)n 
that  fact  the  court  detennined  that  such  notice  made  time  of 
the  essence  of  the  contract. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  notice  was 
insuflScient  for  the  purpose,  in  that  the  defendants  were  not 
by  it  given  a  reasonable  time  to  procure  the  extension,  and 
that  it  was  not  specific  as  to  the  time  when  the  default  would 
be  treated  by  the  plaintiff  as  a  forfeiture  of  the  right  to  tender 
performance.  The  plaintiff  did  not  until  the  day  the  notice 
was  given  ascertain  that  the  time  of  maturity  of  the  mortgage 
was  other  than  that  stated  in  the  contract.  The  mortgagee 
resided  in  Philadelphia,  of  which  the  plaintiff  was  advised  at 
the  meeting  of  the  fifteenth  of  November,  and  whether  the 
three  days  was  a  sufficient  Or  reasonable  time  to  obtain  front 
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him  the  extension  before  the  stipulated  time  of  performance 
of  tiie  contract  if  it' was  obtainable,  was  a  question  of  fact,  as 
was  also  the  question  whether  the  defendants  had  used  due 
diligence  to  procure  it  at  that  time.     The  court  did  not  find 
that  the  defendants  were  or  were  not  chargeable  with  laches 
in  that  respect.     But  there  was  evidence  on  the  part  of  the 
plaintiflE  (contradicted  by  that  on  the  part  of  the  defendants) 
to  the  effect  that  the  defendants  had  then  made  no  effort  and 
done  nothing  to  procure  the  extension  of  the  mortgage.     And 
while  the  conflicting  evidence  on  that  subject  cannot  be  referred 
to  for  the  predication  of  error,  it  may  here,  so  far  as  appli* 
cable,  be  considered  in  support  of  tlie  conclusion  of  the  trial 
court.     If  it  appeared  by  the  record  that  it  contained  all  the 
•evidence  of  the  trial  it  may  be  that  the  construction  given  to 
the  finding  before  mentioned  could  be  the  subject  of  some 
criticism,  as  it  does  not  distinctly  appear  by  the  evidence  that 
the  time  when  the  extension  should  be  produced  was  specified. 
The  evidence  of  the  plaintiff's  attorney,  as  there  represented, 
in  speaking  of  the  notice  given  on  November  twelfth,  is :    "I 
told  him  (defendants'  attorney)  we  should  insist  on  an  exten- 
sion of  the  time  for  the  payment  of  the  mortgage,  else  my 
client  would  not  take  title.     lie  said  it  seemed  ridiculous  to 
now  ask  an  extension,"  as  the  mortgage  then  had  a  year  to 
run.     "  I  said  I  would  submit  the  matter  to  the  plaintiff,"  and 
added  that  he  informed  the  defendants  or  one  of  them   the 
evening  of  that  or  the  following  day  that  the  plaintiff  insisted 
upon  extension  of  the  mortgage  to  November  1,  1891;  and 
that  no  purpose  was  expressed  on  their  part  to  obtain  it,  but 
that  on  the  contrary  they  said  they  did  not  expect  to  get  it  at 
that  time.     It  cannot  now  and  upon  the  record  be  held  that 
there  was  not  sufiicient  evidence  to  warrant  tlie  conclusion  that 
the  defendants  were  advised  by  the  plaintiff  that  liis  comple- 
tion of  the  purchase  was  dependant  upon  the  production  on 
the  fifteenth  of  November,  of  an  extension  of  the  time  of 
maturity  of  the  mortgage.     It  may  be  that  a  different  question 
would  be  presented  if  it  had  been  found  or  conclusively  estab- 
lished by  the  evidence  that  the  plaintiff  was  advised  that  the 
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purpose  or  expectation  of  the  defendants  was  to  obtain  it. 
But  upon  that  subject  the  evidence  on  the  part  of  the  plaintiff 
(in  conflict  with  that  on  the  part  of  the  defendants)  was  to  the 
effect  that  it  was  tlien  said  by  the  defendants  that  they  would 
not  apply  for  an  extension,  and  by  tlieir  attorney  that  he  had 
made  no  effort  to  get  it,  and  that  he  had  no  reason  to  believe 
he  could  obtain  it.  And  the  court  was  by  the  defendants 
requested  and  refused  to  find  "  that  the  plaintiff  was  not  on  or 
prior  to  November  15,  1888,  induced  or  caused  by  the  defend- 
ants to  believe  that  the  defendants  had  abandoned  the  contract 
and  had  no  intention  of  carrying  out  the  same."  In  view  of 
this  evidence  the  conclusion  was  justified  that  the  plaintiff  was 
relieved  from  the  obligation  of  the  contract  when  the  inter- 
view of  November  fifteenth  terminated,  if  the  time  of  the 
maturity  of  the  mortgage  as  incorrectly  represented  by  the 
contract  was  a  material  fact  which  may  have  prejudiced  the 
plaintiff.  On  that  subject  the  court  found  that  at  the  time  of 
making  the  contract  the  plaintiff  made  special  inquiries  as  to 
the  time  the  mortgage  would  mature,  and  relied  upon  the 
representation  that  it  had  five  years  to  run  from  November  1, 
1886,  and  by  it  was  induced  to  enter  into  the  contract.  It 
must,  therefore,  be  assumed  that  the  plaintiff  was  at  liberty  to 
treat  it  as  an  essential  fact,  and  to  refuse  to  complete  the  pur- 
chase without  the  extension  to  such  time.  And  the  court  also 
found  that  on  November  20,  1888,  the  plaintiff,  in  ignorance 
of  the  fact  that  the  defendants  had  taken  any  steps  looking  to 
the  procurement  of  an  extension  of  the  mortgage,  entered  into 
an  agreement  for  the  purchase  of  certain  other  premises  m  the 
city  of  New  York. 

Upon  this  state  of  facts  which  there  was  evidence  tending 
to  prove,  the  conclusion  of  the  trial  court  that  the  defendants 
were  not  entitled  to  relief  frMn  their  default  was  warranted. 
Nor  was  the  plaintiff  required  in  lieu  of  performance  of  the 
contract  in  respect  to  the  mortgage,  to  accept  security  against 
damage  by  reason  of  the  maturity  of  the  mortgage  at  a  time 
two-  years  earlier  than  that  so  represented.  He  was  entitled 
to  performance,  so  far  as  they  were  substantial,  of  the  provis- 
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ions  of  the  contract  pursuant  to  its  terms.  And  substituted 
conditions  not  in  the  contemplation  of  the  parties,  and  in  any 
sense  substantially  modifying  the  stipulations  of  the  contract, 
cannot  without  their  mutual  consent  be  made  effectual  to  com- 
pel performance. 

Although  time  may  not  necessarily  be  of  the  essence  of  a 
contract  for  the  sale  of  real  estate,  it  is  treated  in  this  state  as 
material  in  such  sense  that  unreasonable  or  unexcusable  delay 
of  one  of  the  parties  to  it  may  deny  to  him  relief ;  and  when 
during  his  default  or  delay  circumstances  have  intervened 
which  will  render  subsequent  performance  by  the  other  party 
prejudicial  or  detrimental  to  him,  those  facts  are  properly 
matters  of  consideration  and  will  ordinarily  relieve  him  from 
the  obligation  of  the  contract.  {Merchant^  Bank  v.  Thoijv- 
son,  55  N.  Y.  7 ;  Day  v.  Hunt,  112  id.  191 ;  IlvhbeU  v.  Von 
Schoening,  49  id.  326.) 

While  it  may  be  that  the  evidence  would  have  permitted  a 
different  result  in  the  court  below,  the  conclusion  there  reached 
was  fairly  justified  and  none  of  the  exceptions  were  well  taken. 

The  judgment  should  be  affirmed. 

An  concur. 

Judgment  affirmed. 


James  M.  Johnson  et  al..  Appellants,  v.  Emily  Goldeb, 

Impleaded,  etc.,  Kespondent. 

The  complaint  herein  alleged  that  plaintiff  J.  acquired  title  to  certain  prem- 
ises  subject  to  a  mortgage,  as  devisee  under  the  will  of  N.,  who  died 
in  1880,  which  will  was  admitted  to  probate  in  February,  1880;  that  in 
May,  1880,  defendant  B.,  who  then  owned  the  mortgage,  brought  an 
action  to  foreclose  it,  fraudulently  omitting  to  make  J.  a  party,  and  by 
perjury  obtained  an  adjudication  that  there  was  due  thereon  $5,809.87, 
when  in  fact  there  was  only  about  $1,000  unpaid;  that  the  purchaser  on 
the  foreclosure  sale  fraudulently  executed  a  mortgage  on  the  premises 
to  defendant  G..  which  was  foreclosed  without  making  J.  a  party,  and 
the  premises  bid  off  and  conveyed  to  C,  the  attorney  of  record  for  G.  in 
that  action:  that  several  of  the  defendants  who  were  named,  including 
O. .  collected  rents  exceeding  the  amounts  due  on  both  mortgages.  Judg- 
ment was  demanded  that  the  pretended  mortgage  to  G  be  canceled  and 
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stricken  from  the  records;  that  defendants  account  for  the  rents  and 
profits  received  by  either  of  them;  that  plaintiffs  be  at  liberty  to  redeem 
upon  payment  of  whatever  was  found  due,  etc.  Defendant  G.  demurred 
on  the  ground  that  two  causes  of  action  were  improperly  united,  and 
that  as  against  her,  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  Held^  untenable;  that  but  one  cause  of  action  was  stated,  and 
that  sufficient  facts  were  stated  to  entitle  plaintiffs,  as  against  6.,  to  an 
accounting. 
G.  claimed  that  it  did  not  appear  on  the  face  of  the  complaint  that  plain- 
tiff J.  was  the  owner  of  the  fee  of  the  mortgaged  premises  and  a  neces- 
sary party  to  the  foreclosure  suit  which  was  brought  by  B.  in  May,  1880, 
as  it  was  not  alleged  that  P.,  under  whose  will  J.  claimed  to  have 
acquired  Utle,  was  then  dead.  Held,  that  the  fair  inference  from  the 
averments  that  P.  died  in  1880  and  that  her  will  was  admitted  to  probate 
in  February  of  that  year,  was  that  she  died  before  the  probate;  that  if 
a  more  precise  statement  was  required,  defendant  should  have  moved  to 
have  the  complaint  in  this  particular  made  more  definite  and  certain. 

(Argued  February  4,  18d2;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  January  29, 
1890,  which  affirmed  a  judgment  in  favor  of  defendant  Emily 
Golder,  entered  upon  an  order  of  Special  Term  sustaining  a 
demurrer  to  and  dismissing  the  complaint  as  not  stating  facta 
sufficient  to  constitute  a  cause  of  action  as  against  her. 

This  was  an  action  to  redeem  certain  premises  in  the  city  of 
Brooklyn  from  a  mortgage. 

It  is  alleged  in  the  complaint  that  about  February  13, 1880, 
James  M.  Johnson,  one  of  the  plaintiffs,  became  seized  in  fee 
of  the  premises  described  in  the  complaint,  subject  to  a  mort> 
gage  executed  April  27,  1854,  by  a  former  owner  to  secure 
the  payment  of  $3,300,  with  interest  on  the  27th  of  April, 
1857,  which  mortgage,  it  is  alleged,  was  duly  assigned  Novem- 
ber 26,  1859,  by  the  mortgagees  to  James  M.  Johnson,  who, 
November  12,  1879,  duly  assigned  it  to  Henry  W.  Bates,  at 
which  date  there  was  due  and  unpaid  thereon  only  $1,000.  It 
also  averred  that  May  19,  1880,  Henry  W,  Bates  began  an 
action  to  foreclose  the  mortgage,  and  fraudulently  omitted  to 
make  said  Johnson,  the  owner  in  fee,  a  party  to  the  action, 
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and  by  perjury  obtained  June  12,  1880,  an  adjudication  that 
there  was  then  due  on  the  mortgage  $5,869.87,  and  for  a  sale 
of  the  premises,  which  were  thereafter  sold  under  the  judg- 
ment, and  were  bid  in  by  Bates,  who  assigned  his  bid  to  Alex- 
ander B.  Crane  and  Louisa  E.  Bates  (now  the  wife  of  Henry 
W,  Bates),  and  that  July  23,  1880,  the  referee  conveyed  to 
them,  and  that  May  10,  1881,  Crane  conveyed  his  interest  in 
the  premises  to  Louisa  E.  Bates. 

It  is  also  averred  that  February  10,  1885,  Louisa  E.  and 
Henry  W.  Bates  fraudulently  executed  to  Emily  Golder  a 
mortgage  on  the  premises  to  secure  the  payment  of  $2,500, 
which  was  recorded  and  became  due  in  1887 ;  and  that  Feb- 
ruary 11,  1885,  Mr.  and  Mrs.  Bates  fraudulently  conveyed  the 
premises  to  Frances  A.  Denike,  and  that  thereafter  Emily 
Gk)lder  foreclosed  her  mortgage  without  making  James  M. 
Johnson  a  party  to  the  action,  and  July  11, 1889,  the  premises 
were  sold  under  the  judgment,  and  October  14,  1889,  were 
conveyed  by  the  referee  to  Samuel  F.  Cowdry. 

The  plaintifPs  also  alleged  that  before  this  action  was  begun, 
James  M.  Johnson  conveyed  to  his  co-plaintiff  a  three-fourths 
interest  in  his  claim  against  the  defendant,  and  also:  "19. 
That  the  said  defendants  Henry  W.  Bates,  Louisa  E.  Bates, 
Emily  Golder  and  Samuel  F.  Cowdry  have  collected,  and  are 
collecting,  the  rents  for  the  said  premises,  which  amount  to  the 
sum  of  $600  per  annum,  as  the  plaintiffs  are  informed  and 
verily  believe."  "  20.  That  the  rents,  profits  and  income  of 
the  said  premises  have  been  collected  and  received  by  the 
defendants,  and  have  largely  exceeded  the  amount  due  upon 
both  mortgages."  A  judgment  was  demanded  that  the  defend- 
ants account  for  all  the  rents,  profits  and  income  received  by 
them,  or  either  of  them,  and  that  the  plaintiffs  be  at  liberty  to 
redeem  upon  payment  of  whatever  may  be  found  due,  which 
amount  they  offered  to  pay.  Among  other  relief  demanded, 
it  was  asked  that  the  pretended  mortgage  made  to  Emily 
Golder  be  canceled  and  stricken  from  the  records. 

To  this  complaint  Emily  Golder  demurred  upon  the  grounds 
(1)  that  two  causes  of  action  were  improperly  united  therein  ; 
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[2)  that  as  against  her  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 
Further  facts  are  stated  in  the  opinion. 

Ira  Leo  Baniberger  for  appellants.  Under  section  488  of 
the  Code  of  Civil  Procedure,  a  demurrer  to  a  complaint  will 
not  lie,  if  it  states  a  cause  of  action  against  some  of  the  defend- 
ants, although  it  may  not  against  the  demurrant  {Barries  v. 
Blake,  13  N.  Y.  Supp.  77 ;  Fowler  v.  M.  Z.  Lis.  Co.,  28  Hun, 
195 ;  Fish  V.  Uorse,  59  How.  Pr.  238.)  If  the  complaint 
sets  forth  any  facts  which  entitle  the  plaintiff  to  some  relief, 
legal  or  equitable,  a  demurrer  to  it  cannot  be  sustained.  [Price 
V.  Brown,  10  Abb.  [N.  S.]  71 ;  MUliy^n  v.  W.  IL  T.  Co., 
llu  N.  Y.  463 ;  Swart  v.  Boughton,  35  Ilun,  281 ;  Townsend 
V.  Bogert,  126  X.  Y.  374;  Story  VEq.  PI.  §  311.)  This  action 
is  addressed  to  the  equity  branch  of  the  court,  and  all  persons 
in  any  way  interested  may  be  made  parties,  even  though  their 
interest  might  be  remote  or  contingent.  The  law  favors  actions 
in  that  form,  so  that  all  disputed  controversies  or  rights  may 
be  settled  and  determined  in  one  action.  (Story's  Eq.  PL 
§  539 ;  Garner  v.  Thome,  56  How.  Pr.  452 ;  Pom.  on  Kem. 
496 ;  Wyles  v.  Suydara,  64  N.  Y.  173  ;  Chapiaan  v.  Forbes, 
123  id.  538  ;  Bradnsr  v.  IloUand,  33  Hun,  290.)  An  action 
to  redeem  from  a  mortgage  is  merely  an  inverted  form  of  an 
action  to  foreclose  a  mortgage.  The  same  principles  of  law 
upderlie  and  apply  to  each  action,  the  object  being  in  each  to 
satisfy  the  claims  of  the  mortgagee  holding  the  land  as  security 
for  the  payment  of  the  debt.  {Smith  v.  Davis,  4  Civ.  Pro. 
Eep.  158  f  Hospital  v.  Dowley,  57  How.  Pr.  489 ;  Brown  v* 
Volkenning,  64  N.  Y.  76  ;  Code  Civ.  Pro.  §  488  ;  SiMivan  v. 
N,  Y.  R.  R,  Co,,  1  Civ.  Pro.  Rep.  285 ;  Good  v.  Tucker,  24 
N.  E.  Rep.  15.) 

F,  H.  Cowdrey  for  respondent.  The  defendant  Emily 
Golder  is  not  a  necessary  party.  (2  Barb.  Ch.  197 ;  Dia^  v. 
Merle^  4  Paige,  259 ;  Robinson  v.  Ryan,  25  N.  Y.  320 ;  Wims- 
low  v.   Clark,  47  id.   261 ;  Miner  v.  Beekman,  50  id.  337 ; 
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Iluhbell  V.  Sihley^  Id.  468  ;  Shrivei'  v.  Shriver^  86  id.  575 ; 
Ilowdl  V.  Lemitt,  95  id.  621 ;  Code  Civ.  Pro.  §  1632 ;  People 
V.  Bacon,  99  N.  Y.  278  ;  Rectm\  etc.,  v.  Mack,  93  id.  488 ; 
Seward  v.  IIuntin4jton,  94  id.  104,  114 ;  Slattery  v.  Schwann 
necke,  118  id.  546;  Dtmry  v.  Clark,  16  How.  Pr.  '424; 
Weeka  v.  Cornwall,  39  Hun,  645 ;  P&rtei*  v.  U.  B.  S.  Co.,  121 
N.  Y.  328.)  The  complaint  does  not  state  any  cause  of  action 
in  favor  of  the  plaintiff  Johnson.  (Code Civ.  Pro.  §  841 ;  JFer- 
yitson  V.  Crawford,  86  N.  Y.  611.)  The  complaint  does  not 
Btate  a  cause  of  action  against  the  defendant  Emily  Golder. 
{M.  A,  B.  Church  V.  O.  K  B.  Church,  73  N.  Y.  96;  Mickles 
V.  DiUaye,  17  id.  84 ;  Fox  v.  Lipe,  24  Wend.  168  ;  Caloo  v. 
Davies,  73  N.  Y.  211 ;  Porter  v.  U.  B,  S.  Co.,  121  id.  324.) 

Follett,  Ch.  J.  It  is  urged  in  behalf  of  the  demurrant 
that  it  does  not  appear  upon  the  face  of  the  complaint  that 
James  M.  Johnson  was  the  owner  of  the  fee  of  the  mortgaged 
premises  and  a  necessary  party  to  the  action  begun  by  Bates, 
May  19, 1880,  to  foreclose  the  firat  mortgage,  because  it  is  said 
that  it  is  not  alleged  that  Nanette  Pontau  Johnson  was  then 
dead.  It  is  averred  in  the  ninth  subdivision  of  the  complaint 
that  she  died  in  1880,  leaving  a  last  will  and  testament,  whicli 
was  duly  probated  February  13,  1880,  under  which  James  M. 
Johnson,  as  it  is  alleged,  acquired  the  fee  of  the  land,  subject 
to  the  amount  due  upon  the  mortgage  of  April  27,  1854,  fore- 
closed by  Bates.  The  death  of  Mrs,  Johnson,  in  1880,  is 
alleged  in  positive  terms,  and  the  only  inference  which  can  be 
drawn  from  the  averment  that  the  will  was  probated  prior  to 
the  date  when  the  first  foreclosure  action  was  begun,  is  that 
the  testatrix  died  before  that  time,  and  this  is  the  reasonable 
and  fair  inference  to  be  inferred  from  the  allegation.  This 
alleged  defect  would  have  been  barely  a  sufficient  ground  to 
support  a  special  demurrer  under  tlie  pi'actice  existing  prior 
to  the  Codes,  but  under  the  present  practice,  if  a  more  pre- 
cise statement  was  desired,  the  defendant  should  have  moved 
that  the  complaint  in  this  particular  be  made  more  definite 
and  certain.     {Marie  v.  Garrison,  83  N.  Y.  14;  Lorillard 
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V.  Clyde,  86  id.  384 ;  MiUiken  v.  Western  U.  T.  Co.,  110  id. 
403.) 

The  more  seriouB  question  is  whether  sufficient  facts  are 
stated  in  the  complaint  to  entitle  the  plaintiffs  to  a  judgment 
against  tlie  demurrant  for  an  accounting.  It  is  alleged  that 
Louisa  E.  Bates  and  Henry  W.,  her  husband,  executed  Feb- 
ruary 10,  1885,  a  fraudulent  mortgage  to  Emily  Golder  for 
$2,500,  which  was  afterwards  foreclosed  by  her,  and  that  the 
premises  were  bid  in  and  conveyed  to  Samuel  F.  Cowdrey, 
one  of  her  attorneys  of  record  in  that  action.  It  is  also  averred 
that  Mrs.  Golder,  Henry  W.  Bates,  Louisa  E.  Bates  and  Samuel 
F.  Cowdrey  have  collected  the  rents  of  the  premises  amounting 
to  more  than  $600  annually,  which,  as  alleged,  are  largely  in 
excess  of  the  amounts  due  on  both  mortgages.  By  the 
demurrer  Mrs.  Golder  admits  these  allegations,  and  taken  in 
connection  with  the  other  averments  in  the  complaint,  we 
think  they  state  a  cause  of  action  for  an  accounting  against 
her  within  the  cases  hereinbefore  cited. 

The  first  ground  of  demurrer,  that  two  causes  of  action  were 
improperly  united,  was  not  argued  by  the  respondent,  and  we 
think  that  but  a  single  cause  of  action  is  stated  in  the  com- 
plaint, to  wit. :  for  an  accounting  and  a  redemption  of  the 
land  by  the  payment  of  the  just  claims  of  the  defendants,  some 
of  whom  are  alleged  to  have  acted  fraudulently. 

The  judgment  of  the  General  and  Special  Terms  should  l)e 
reversed  with  cost,  and  leave  granted  to  the  respondent  to 
withdraw  her  demurrer  and  answer  upon  the  payment  of  the 
cost  thereof  within  twenty  days. 

All  concur. 

Judgment  reversed. 
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The  law  favors  a  construction  of  a  will  which  will  prevent  partial 
intestacy. 

The  fact  of  making  a  will  raises  a  strong  presumption  against  any  expecta- 
tion on  the  part  of  the  testator  of  leaving  or  a  desire  to  leave  any  portion 
of  his  estate  beyond  the  operation  of  his  will. 

In  an  action  to  recover  back  moneys  paid  upon  a  contract  to  sell  real 
estate  the  following  facts  appeared:  In  1876,  one  H.  died  seized  of  the 
premises  in  question.  At  that  time  he  was  living  with  one  B.  as  his 
wife.  R. ,  to  whom  B.  had  been  married,  was  then  alive,  but  had  obtained 
a  divorce  from  her,  the  decree  in  which  forbid  her  remarriage  during  his 
life-time.  B.  had  one  daughter  W.,  of  whom  R.  was  the  father,  and 
another  daughter  C,  of  whom  H.  was  the  father;  the  latter  left  no  heirs  at 
law.  H.  devised  one-third  of  his  real  estate  to  his  "  adopted  daughter'* 
W.,  one-third  to  his  "daughter"  C.  and  one-third  to  his  "wife"  B.. 
adding  "that  is  to  say,  her  dower  right  to  my  estate;"  he  con- 
ferred upon  his  "wife"  B.,  with  his  executor,  power  to  sell  his  real 
estate,  and  provided  that  the  proceeds  should  be  deposited  by  them  in  a 
savings  bank  until  his  "above-named  children  "  arrived  at  the  age  of 
twenty-one,  when  they  were  to  receive  their  interest  of  one-third  of  the 
money  deposited  therein.  H.  then  devised  to  his  "  wife"  the  rente  and 
interests  of  his  estate  during  the  minority  of  his  "children."  B.  died 
intestate  a  few  months  after  II.  C.  died  within  a  year  thereafter,  aged 
two  years,  leaving  no  relatives  on  her  mother's  side  except  a  grandmother 
and  her  half  sister  W.  Subsequently,  in  a  proceeding  for  the  sale  of 
infant's  real  estate,  the  interest  of  W.  was  sold  to  defendant.  Held,  that 
under  the  will,  B.  was  vested  with  the  fee  of  one-third  of  the  real  estate; 
that  upon  her  death,  C.  and  W.  each  became  vested  with  an  undivided 
ond-half;  that  upon  the  death  of  C,  her  undivided  one-half  passed  to 
W. ;  and  so,  that  defendant  had  a  good  title. 

(Submitted  February  5,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  23, 1890, 
which  affirmed  a  judgement  in  favor  of  defendant  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  to  recover  back  moneys  paid  by  plaintiff 
under  a  contract  for  the  purchase  by  him  of  defendant  of  cer- 
tain real  estate  on  tlie  ground  of  defect  of  title.     The  judg- 
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ment  denied  the  relief  sought  and  directed  specific  perform- 
ance on  the  part  of  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Mcffett  cfe  Kramef*  for  appellant.  It  is  not  the  province  of 
the  court  to  conjectui-e  what  the  testator  meant,  but  only  to 
detennine  the  meaning  ©f  his  words,  the  intention  of  the  tes- 
tator, which  is  to  be  derived  from  the  language  employed  in 
the  will  itself.  {Campbell  v.  Beaumont^  91  N.  Y.  467  ; 
Byrnes  v.  StUwelly  103  id.  458.)  When  a  testamentary  pro- 
vision admits  of  two  constnictions,  the  one  which  would  ren- 
der it  legal  and  operative  and  in  harmony  with  the  law  should 
be  adopted.  But  this  rule  only  applies  to  cases  where  the 
parts  are  inconsistent  and  cannot  be  reconciled  and  where  there 
is  an  absence  of  any  clear  expression  to  the  contrary ;  it  is 
never  adopted  except  as  a  last  resort  to  be  availed  of  when 
all  efforts  to  reconcile  the  inconsistency  by  construction  have 
failed.  {DuBois  v.  i?ay,  35  N.  Y.  175 ;  lioseboom  v.  Bose- 
loom,  81  id.  357;  52  id.  20,  21 ;  16  id.  84;  2  Paige,  122 ;  2 
N.  Y.  73 ;  39  id.  39,  83 ;  63  id.  52  ;  1  Bosw.  223.)  The  pur- 
chaser is  entitled  to  a  clear  title,  free  of  encumbrances,  where 
he  agrees  to  pay  the  full  value  of  the  property.  {BurweU  v. 
Jackson,  5  Seld.  533 ;  Sostwick  v.  Beach,  103  N.  Y.  421.) 

Jacobs  dk  Butcher  for  respondent.  The  title  to  the  real 
estate  in  question  is  marketable  and  good.  (2  Redf.  on  Wills, 
442 ;  Lyinan  v.  Lyman,  22  Hun,  263  ;  Vernon  v.  Vernon,  53 
N.  Y.*361 ;  Byrnes  v.  Boer,  86  id.  218;  Provost  v.  Calyer, 
62  id.  545.)  The  will  contained  words  sufficient  to  carry  tlie 
fee.  (1  R.  S.  748,  §  1.)  It  is  well  settled,  that  where  a  will 
contains  language  sufficient  for  a  fee,  the  devisee's  interest 
will  not  be  restricted  or  cut  down  to  any  less  estate  by  ambig- 
uous words  inferential  in  their  intent.  {Clark  v.  Leupp,  88 
N.  Y.  281 ;  Road  v.  Watson,  54  Hun,  85 ;  Oothout  v.  Rogers^ 
59  id.  97;  Crain  v.  Wright,  114  Hun,  310.)  The  reasonable 
supposition  is  that  the  testator  intended  to  fully  recognize 
Babetta  as  his  wife,  and  to  give  her  absolutely  what  would 
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Otherwise  have  been  ber's  only  for  life,  at  the  same  time  con- 
fining her  interest  to  the  third  thus  devised,  as  otherwise  the 
wife  would  be  entitled  to  dower  in  the  whole  estate.  {Konva- 
linka  v.  Sehlegle,  104  N.  Y.  125 ;  1  Jarman  on  Wills  [5th 
Am.  ed.],  53,  60,  109;  Lawton  v.  Corleis,  127  N.  Y.  100; 
Vernoii  v.  Venioti^  53  id.  351.)  Eeinig  had  no  right  of 
ctirtsey,  as  Babetta  was  not  seized  until  after  the  marriage 
relation  had  been  dissolved.  {Kade  v.  Lamber^  16  Abb.  [N. 
S.]  288 ;  In  re  Etisign,  37  Hun,  152 ;  Lxihrs  v.  Finer,  80  N. 
Y.  171.) 

Parker,  J.  The  complaint  averred  the  making  of  a  con- 
tract for  the  purchase  and  sale  of  lands ;  the  payment  of  $500 
on  account  of  the  purchase-price  by  the  plaintiflf ;  the  failure 
of  the  defendant,  the  other  party  to  the  contract,  to  perform, 
and  demanded  judgment  for  the  installment  paid,  and  the 
expense  incurred  in  making  a  search. 

The  answer  admitted  the  making  of  the  contract ;  denied 
performance  on  plaintiffs  part;  alleged  ability  to  perform 
end  a  proffer  of  performance  on  the  part  of  the  defendant 
and  demanded  judgment,  that  tlie  contract  be  specifically 
performed. 

John  Ilablawitz  was  fonnerly  the  owner  of  the  premises  in 
question.  He  died  in  February,  1876,  leaving  a  last  will  and 
testament,  by  which  he  devised  his  estate  as  follows :  "  To  my 
adopted  daughter,  Wilhelmina  Hablawitz,  one-third  of  my 
real  estate ;  to  my  daughter  Catherine  Hablawitz,  one-third  of 
my  real  estate ;  to  my  wife  Babetta  Hablawitz,  one-third,  that 
is  to  say,  her  dower  right  to  my  estate." 

Whether  the  defendant's  title  is  good  and  marketable 
depends  upon  tlie  answer  which  must  be  given  to  this  inquiry : 
Did  the  devise  to  Babetta  vest  in  her  the  fee  of  an  undivided 
one-third  of  testator's  real  estate,  or  only  a  life  estate  therein  ? 
How  this  question  comes  to  be  controlling  may  be  briefly 
stated.  Bal)etta  Hablawitz  was  not  tlie  lawful  wife  of  the 
testator,  as  siie  had  formerly  been  married  to  one  John  Beinig, 
who  obtained   a  judgment  of  absolute  divorce  against  her, 
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which  contained  the  usual  restriction  against  her  re-marriage 
during  the  life-time  of  Reinig,  who  was  still  living  at  the  tin.e 
of  testator's  death. 

The  testator  and  Babetta  lived  together  as  liusband  and  wif e^ 
during  w^hich  time  Catherine  Hablawitz  was  born.  Wilhel- 
mina  Hablawitz,  mentioned  in  the  will  as  the  adopted  daughter 
of  the  testator,  was  the  child  of  John  and  Babetta  Beinig,  bom 
in  lawful  wedlock. 

Babetta  died  intestate  a  few  months  after  the  death  of  John 
Hablawitz.  Catherine  died  within  a  year  thereafter,  aged  two 
years,  leaving  no  relatives  on  the  putative  fathers  side,  and 
only  her  maternal  grandmother  and  the  half  sister  Wilhelmina 
on  her  mother's  side. 

Subsequently  proceedings  were  instituted  under  tlie  statute 
authorizing  the  sale  of  infants'  real  estate,  which  resulted  in  a 
conveyance  of  Wilhelmina's  interest  in  the  real  estate  to  this 
defendant.  The  regularity  of  these  proceedings  are  not 
brought  in  question,  so  if  Babetta  acquired  under  tlie  will  the 
fee  of  an  undivided  one-third,  upon  her  death  such  one-tliird 
descended  to  her  daughters  Wilhelmina  and  Catherine,  in 
equal  shares,  each  of  whom  thereupon  became  vested  with  the 
undivided  one-half  of  such  real  estate,  and  upon  the  death  of 
Catherine  her  undivided  one-half  passed  to  her  half  sister 
Wilhelmina,  who  thereupon  became  seized  in  fee  of  the  whole 
of  said  premises.  (1  R.  S.  753,  §"14;  Laws  1855,  chap.  547  ; 
BoUerrnann  v.  Blake^  24  Hun,  187.) 

We  are  thus  brought  to  a  consideration  of  the  question 
wliether  by  the  devise  of  Babetta,  she  became  vested  with  a 
fee  or  a  life  estate. 

It  may  be  conceded  at  the  outset  that  the  language  of  the 
devise  standing  alone  is  capable  of  either  construction,  and  in 
determining  which  of  the  two  is  required  by  the  will,  the 
court  may  invoke  the  aid  of  the  rule  whicli  commands  that 
effect  shall  be  given,  if  possible,  to  the  manifest  intention  of 
the  testator.  The  intention  which  is  to  be  derived  from  the 
language  employed  in  the  will  may  be  interpreted  in  the  light 
of  the  surrounding  circumstances. 
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It  may  be  observed,  in  tlie  first  place,  that  the  testator  left 
no  heirs  at  law,  and  that  had  he  died  intestate  as  to  any  por- 
tion of  his  estate,  it  would  have  escheated  to  the  state,  and  no 
circumstances  are  disclosed  which  would  indicate  such  a  desire 
on  his  part  That  he  intended  fully  to  recognize  the  claims 
of  Babetta  whom  he  called  his  wife,  upon  him,  is  apparent 
from  the  general  scheme  of  his  will. 

Wilhelmina,  whom  he  describes  as  his  adopted  daughter, 
was  in  no  way  connected  with  him  by  ties  of  blood,  but  was 
the  daughter  of  his  wife  by  her  divorced  husband,  and  yet  he 
devises  to  her  one-third  of  his  estate,  the  same  proportion  as 
that  given  to  Catherine  whom  he  speaks  of  as  his  daughter 
and  who  was  bom  while  testator  and  Babetta  were  living 
together  as  husband  and  wife. 

There  remained  yet  one-third,  and  as  to  it  his  will  continues 
^'  to  my  wife  Babetta  Hablawitz  one-third,  that  is  to  say  her 
dower  right,  of  my  estate."  In  view  of  the  disposition  made 
of  the  other  two-thirds  by  which  he  provided  for  the  children 
of  his  wife,  coupled  with  the  fact  that  he  had  no  heirs  to  take 
lands  afi  to  which  he  should  die  intestate,  it  would  seem  as  if 
he  must  have  intended  that  she  should  have  the  other  one- 
third  which  he  may  liave  understood  to  be  a  wife's  portion. 
But  knowing  that  she  was  not  his  lawful  wife  he  declares  her 
to  be  such  and  characterized  the  gift  in  language  indicating 
that  he  regarded  her  as  sust&ining  that  relation  towards  him. 

That  he  intended  to  give  Babetta  and  her  daughters  hi^ 
entire  estate,  has  support  in  the  other  provisions  of  the  will. 
After  the  devise  to  Babetta  the  will  continues  "  and  I  give  to 
my  wife  Babetta  Hablawitz  in  conjunction  with  the  below- 
named  executor,  full  power  to  sell  and  transfer  my  real  estate 
for  the  best  price  they  can  obtain,  and  the  money  received 
from  such  sale  or  sales  to  be  deposited  in  a  savings  bank  by 
my  wife  and  the  below-named  executor,  until  my  above-named 
children  arrive  at  the  age  of  twenty-one  years,  then  they 
receive  their  interest  of  one-third  of  the  money  deposited 
therein.  And  I  further  devise  to  my  wife  the  rents  and 
Interests  of  my  estate  during  the  minority  of  my  children." 
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It  will  be  observed  that  he  confers  upon  Babetta,  in  con- 
junction with  the  executor  a  power  of  sale  as  to  all  the  real 
estate  of  which  he  died  seized,  and  directs  them  to  deposit  the 
proceeds  in  a  savings  bank,  until  the  children  reach  their 
majority.  Until  which  time  he  gives  the  rents,  and  interest 
of  the  entire  estate  to  Babetta. 

We  have  thus  referred  to  the  language  of  the  will,  and 
briefly  to  the  surrounding  circumstances,  which  may  properly 
be  employed  in  its  interpretation,  and  they  seem  to  strongly 
indicate,  that  it  was  the  intention  of  the  testator  to  vest  the 
fee  of  an  undivided  one-third  of  his  real  estate  in  Babetta. 
One  of  the  facts  alluded  to  has  been  given  prominence  in 
repeated  adjudications  involving  die  question  of  intent.  We 
refer  to  the  fact  that  if  Babetta  did  not  take  a  fee  then  as  to 
an  undivided  one-third  of  the  estate,  testator  died  intestate 
subject  to  a  life  estate. 

The  law  favors  a  construction  which  will  prevent  partial 
intestacy.  Hedfield  in  his  work  on  wills  says  "  the  courts  have 
for  a  long  time  inclined  very  decidedly  against  adopting  any 
construction  of  wills  which  would  result  in  partial  intestacy 
unless  absolutely  forced  upon  them.  This  has  been  done 
partly  bs  a  rule  of  policy  perhaps,  but  mainly  as  one  calculated 
to  carry  into  effect  the  presumed  intention  of  the  testator,  for 
the  fact  of  making  a  will  raises  a  very  strong  presumption 
against  any  expectation  or  desire  on  the  part  of  the  testator  of 
leaving  any  portion  of  his  estate  beyond  the  operation  of  his 
will."     (Vol.  2,  p.  442.) 

This  proposition  has  also  received  attention  in  layman  v. 
Lyman  (22  Hun,  263) ;  Ver7).on  v.  Vernon  (53  N.  Y.  351- 
361) ;  Provoost  v.  Calyer  (62  N.  Y.  545)  and  Byrnes  v. 
Boer  (86  N.  Y.  210-218). 

If  the  words  "  that  is  to  say  her  dower  right "  were  omitted 
the  devise  would  unquestionably  carry  the  fee.  For  the 
reasons  already  given  the  conclusion  is  reached  that  they  were 
not  employed  for  the  purpose  of  restricting  or  cutting  down 
the  estate  and  the  clause  should  accordingly  be  read  as  devis- 
ing to  Babetta  the  fee  of  an  undivided  one-third  of  testator's 
real  estate. 
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As  the  question  presented  involves  only  the  construction  of 
a  written  instniuient,  no  reason  suggests  itself  for  refusing  to 
decree  specific  performances. 

The  judgment  should  be  afiirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  Oscar  Strasburoer,  an  Adjudged  Lunatic. 

The  lunacy  of  a  lessor  does  not  discharge  or  affect  his  covenants  in  a  lease 
executed  before  he  was  adjudged  a  hinatic ;  his  estate,  in  the  hands  of 
a  committee,  will  be  liable  for  whatever  damages  his  lessees  have  sus- 
tained because  of  a  breach  of  a  covenant  for  quiet  enjoyment,  and  to 
the  extent  of  such  damages  they  are  general  creditors,  and  entitled  to 
have  their  claim  ascertained  and  paid  in  due  course  of  administration 

The  committee,  however,  owes  no  duty  to  the  lessee  of  specific  perform- 
ance of  the  lunatic's  covenants,  and  when  the  estate  is  chargeable  with 
damages  consequent  upon  their  breach,  it  is  entitled  to  the  protection 
which  the  law  extends  to  innocence  in  measuring  such  damages. 

In  the  absence  of  fault  upon  the«i>art  of  a  lessor,  the  lessee  can  recover  for 
a  breach  of  a  covenant  of  quiet  enjoyment  only  such  rent  as  he  has 
advanced,  and  such  memie  profits  as  he  is  liable  to  pay  over. 

8.,  who  was  the  lessee  of  a  building  in  the  city  of  New  York,  sublet  por- 
tions thereof  to  S.  &  A.  D.,  which  they  in  turn  sublet  to  solvent  tenants 
at  largely  advanced  rentals.  S.  was  thereafter  adjudged  a  lunatic,  and 
a  committee  appointed  of  his  estate,  which  was  insolvent.  The  D.'s 
made  a  payment  of  a  quarter's  rent  in  advance  to  the  committee.  The 
rent  under  the  lease  to  S.  not  having  been  paid,  he  instituted  summary 
proceeilings  to  recover  possession,  and  all  the  sub-tenants  were  dispos- 
sessed. Thereafter  the  committee,  under  order  of  the  court,  refunded 
to  the  D.'s  the  proportion  of  the  rent  so  paid  in  advance  for  the  portion 
of  the  quarter  unexpired  at  the  time  of  the  dispossession.  Upon  a  claim 
presented  by  the  D.'s  against  the  estate  for  damages,  held,  that  they 
were  entitled  only  to  nominal  damages. 

Reported  below,  56  Hun,  164. 

(Argued  February  5,  1892;  decided  Mardi  8.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14,  1890,  which  afiirmed  a  judgment  disallowing 
a  claim  against  the  estate  of  Oscar  Strasburger,  a  lunatic,  for 
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damages  to  the  claimants  caused  by  their  being  dispossessed  of 
premises  leased  to  them  by  tlie  hmatic. 

Oscar  Strasburger  was  adjudged  a  lunatic  prior  to  Septem- 
ber 17,  1884.  On  that  day  Albert  Strasburger  was  appointed 
committee  of  his  estate  and  qualified,  and  thereafter  assumed 
to  dischage  his  duties  as  such  committee.  January  15,  1885, 
Albert  Strasburger,  having  tendered  his  resignation,  Eustace 
Conway  was  duly  appointed  such  committee  in  his  place,  and 
he  qualified  and  entered  upon  his  duties  as  such  committee. 
February  6,  1882,  and  December  6,  1883,  Oscar  Strasburger, 
by  written  leases,  leased  to  the  appellants  the  first,  third,  fourth 
and  fiftli  lots  of  the  building  known  as  numbers  50,  52  How- 
ard street  and  16  Mercer  street  in  the  city  of  New  York,  for 
terms  expiring  February  1,  1886,  at  the  annual  rental  of 
$4,500  per  year.  The  appellants  entered  into  possession  of 
said  premises  under  said  leases,  and  before  September  20,  1884, 
sublet  them  in  several  parcels  by  written  leases  to  various 
parties  at  rents  aggregating  $7,700  per  year  for  the  entire 
term  of  their  leases  from  Strasburger,  except  a  small  parcel 
which  was  orally  rented  for  one  year  at  $100  rent.  All  the 
under  tenants  of  the  appellants  were  in  possession  of  their 
respective  parcels  and  all  were  solvent.  Strasburger  was  him- 
self the  tenant  of  the  owner  of  the  entire  building  and  prem- 
ises aforesaid  under  a  lease  whereby  he  had  agreed  to  pay  his 
landlord  $10,500  yearly  rent.  After  Strasburger  was  adjudged 
a  lunatic  and  while  Albert  Strasburger  was  committee  of  his 
estate,  the  rent  falling  due  November  1,  1884,  to  the  owner 
of  the  premises  was  not  paid.  Albert  Strasburger,  as  com- 
mittee, however,  demanded  payment  of  the  appellants  of  the 
rent  in  advance  November  1,  1884,  for  the  quarter  ending 
February  1,  1885,  and  they  paid  it  to  him.  Prior  to  Novem- 
ber 20, 1884,  the  owner  of  the  premises  and  landlord  of  Oscar 
Strasburger  instituted  summary  proceedings  for  non-payment 
of  rent,  and  made  the  appellants  and  their  under  tenants  parties 
to  the  proceeding.  Judgment  of  dispossession  was  rendered, 
and  on  November  20,  1884,  the  appellants  and  their  under 
tenants  were  all  dispossessed. 
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Tlie  diflference  between  the  rent  paid  by  the  appellants  ^nd 
Ihat  received  by  them  from  their  under  tenants  was  $3,200 
per  annum,  amounting  from  Novembei  20,  1884,  to  the  end 
of  their  term,  February  1,  1886,  to  $3,831.  The  rental 
received  by  the  appellants  from  their  sub-tenants  was  reason- 
able.    The  estate  of  the  lunatic  is  insolvent. 

After  their  dispossession  the  Special  Term,  upon  the  appli- 
^cation  of  the  appellants  and  upon  proceedings  duly  taken, 
directed  tlie  committee  of  the  lunatic  t^  refund  to  the  appel< 
lants  such  portion  of  the  rent  paid  by  them  to  him  November 
1,  1884,  in  advance,  as  was  for  the  unexpired  portion  of  the 
quarter,  at  the  time  of  their  dispossession,  and  the  committee 
.repaid  the  same  to  the  appellants. 

After  the  last  mentioned  order,  but  before  payment  under 
it,  Eustace  Conway,  as  committee  of  the  estate  of  the  lunatic^ 
•purauant  to  an  order  made  by  the  Special  Term,  upon  his 
Application,  gave  notice  to  all  the  creditors  and  persons  having 
claims  against  the  lunatic  or  his  estate  to  present  the  same,  etc. 
The  appellants  presented  this  claim.  Such  proceedings  were 
had  that  afterwards  an  order  was  made  referring  all  claims  to 
a  referee,  and  thereupon  this  claim  among  others  duly  came 
to  a  hearing  before  the  referee  and  the  facts  as  above  stated 
appeared  and  were  found. 

It  also  appeared  by  the  evidence  taken  before  the  referee 
that  before  the  owner  of  the  premises  took  the  proceedings 
for  dispossession  he  told  the  appellants  he  would,  upon  pay- 
ment of  the  rent  in  default,  if  the  committee  of  the  lunatic 
would  consent,  substitute  the  appellants  as  his  tenants  in  place 
of  the  lunatic ;  that  one  of  the  appellants  and  the  agent  of  the 
owner  then  visited  the  committee  and  asked  him  to  pay  the 
owner  the  rent  due  November  1,  1884,  and  refund  to  the 
appellants  the  rent  paid  by  them  in  advance  to  February,  1885, 
and  allow  the  appellants  to  assume  the  tenancy  of  the  entire 
premises  as  from  November  1,  1884,  and  conclude  an  agree- 
ment with  the  owner  to  that  eflEect.  The  committee  refused 
his  consent  and  the  proceedings  to  dispossess  followed. 

The  appellants'  claim  for  damages  was  disallowed. 
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Joseph  Fettretch  for  appellants.  The  rule  of  damages  is  the 
difference  between  the  yearly  value  of  the  premises  and  the 
rent  reserved.  {TnM  v.  Oranger^  4  Seld.  115;  Dodd  v. 
Nakes^  114  N.  Y.  265.)  The  damages  sustained  by  the 
appeUants  are  the  result  of  a  breach  of  a  contract,  but  which 
breach  was  the  personal  act  of  the  committee,  and  the  com- 
mittee must  be  sued  personally.  {In  re  OttSj  101  N.  Y.  583.) 
In  the  instance  of  an  absolute  and  general  contract  the  per- 
formance is  not  excused  by  an  inevitable  accident  or  other 
contingency,  although  not  foreseen  by  or  within  the  control  of 
the  party.  {Hamfwny  v.  Bmaha/m^  2  Kern.  99-115  •  Tomp- 
kiTis  V.  Dudley^  25  N.  Y.  275^^ 

Mi^tcKfe  Conway  for  respondent..  Albert  Strasburger 
individually  is  responsible  to  appellants  (if  anyone)  for  exceed- 
ing his  authority,  at  all  events  not  the  lunatic's  estate.  {Peo- 
pU  V.  Tax  Conirs.,  100  K  Y.  215 ;  In  re  Otis,  101  id.  585 ; 
Peck  V.  IngersoU^  7  N.  Y.  528.)  A  tenant  evicted  by  a 
superior  landlord  is  not  entitled  to  pecuniary  damages  as 
against  his  immediate  landlord,  in  the  absence  of  fraud  or  bad 
faith.  {Mack  v.  Patchin,  42  N.  Y.  171 ;  In  re  Otis,  101  id. 
680;  Gochroft  V.  N,  T.  cfe  H.  R.  H.  Co.,  69  id.  201 ;  i%^ 
V.  Anderson,  1  Duer,  342 ;  1  Sedg.  on  Dam.  320 ;  StaUs  v. 
Ten  Syck,  3  Caines,  111 ;  Armstrong  v.  Percy,  3  Wend.  640 ; 
Kinney  v.  WaUs,  14  id.  38 ;  Burr  v.  Stam;Um,  43  N.  Y.  467 ; 
WaUon  V.  Meeks,  120  id.  79 ;  TruU  v.  Granger,  8  id.  115.) 

Lakdon,  J.  The  lunacy  of  Strasburger  did  not  discharge 
or  affect  his  covenapts  in  the  leases  to  the  appellants.  {Matter 
of  Otis,  101  N.  Y.  680.)  His  estate  is  liable  for  whatever 
damages  the  appellants  have  sustained  because  of  the  breach 
of  the  covenant  for  quiet  enjoyment  in  the  leases  given  to 
them  by  him.  To  the  extent  of  such  damages,  they  are  gen- 
eral creditors  and  entitled  to  have  their  claim  ascertained  in 
order  to  be  paid  in  the  due  course  of  administration.  (Id.) 
But  the  question  is,  what  is  the  measure  of  their  damages? 
The  appellants  claim  that  it  is  the  value  of  the  unexpired  term, 
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less  the  rents  reserved.  This  would  be  so  if  the  breach  of  the 
covenants  for  quiet  enjoyment  resulted  from  the  fault  of  Stra&- 
burger.  {Mack  v.  Patching  42  N.  Y.  167.)  But  the  general 
rule  is,  in  the  absence  of  fault  in  the  lessor,  that  the  lessee  can 
recover  only  such  rent  as  he  has  advanced,  and  such  mesne 
profits  as  he  is  liable  to  pay  over.  (Id. ;  see  WaUon  v.  Meeks^ 
120  N.  Y.  79.)  The  committee  has  already  repaid  the  appel- 
lants the  rent  advanced  by  them  upon  the  portion  of  the 
quarter  beyond  their  actual  occupancy,  and  there  were  no 
mesne  profits  which  they  were  liable  to  pay  over.  If  Stras- 
burger  had  been  sane  and  had  refused  to  pay  the  rent  to  hie 
superior  landlord,  and  thus  had  refused  to  protect  his  cove- 
nants with  the  appellants,  the  damages  for  the  breach  would 
have  been  measurable  by  the  rule  first  stated.  But  he  became 
a  lunatic  and  the  breach  followed  from  his  misfortune,  not  his 
fault. 

It  is  urged  that  his  committee  ought  to  have  paid  the  rent, 
and  thus  have  protected  the  lunatic's  covenants.  But  why 
should  the  committee  pay  it  ?  The  estate  was  insolvent,  and 
it  does  not  appear  that  it  was  for  its  interest  to  make  the  pay- 
ment. It  might  be  better  for  the  estate  to,  incur  whatever 
damages  might  result  from  the  breach  of  the  covenants  than 
to  expend  the  money  necessary  to  protect  them.  The  appel- 
lants could  themselves  have  protected  their  possession  by  pay- 
ing the  superior  landlord  the  rent  due  him.  {Peck  v.  Inger- 
scUj  7  N.  Y.  528.)  The  committee  takes  no  title  to  the 
lunatic's  estate;  he  is  a  mere  bailiff  to  take  care  of  it  and 
administer  it  under  the  direction  of  the  court  {Matter  of 
Otis,  supra;  People  ex  rd.  Smith  v.  Commissioners  of  TaaoeSy 
100  N.  Y.  215.)  He  owed  no  duty  to  the  appellants  of  a 
specific  performance  of  the  lunatic's  covenants,  and  when  the 
estate  became  chargeable  with  damages  consequent  upon  their 
breach,  the  estate  was  also  entitled  to  the  protection  which  the 
law  extends  to  innocence  in  measuring  such  damages.  Indeed, 
the  burden  was  upon  the  appellants  to  prove  the  facts  which 
would  take  this  case  out  of  the  general  rule  of  damages,  and 
bring  it  within  the  exceptions.    The  burden  has  not  been  sno- 
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cessfnily  borne.    The  appellants  were  only  entitled  to  nominal 
damages. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Sidney  S.  Cboss,  Eespondent,  v.  Thb  National  FntB  Insub-       |i48  as? 
ANCE  Company,  of  New  York  City,  Appellant 

A  contract  of  insurance,  being  an  indemnity  against  an  uncertain  event, 
which,  if  it  occurs,  wUl  cause  loss  to  the  assured,  the  latter  must  have 
such  an  interest  in  or  relation  to  the  insured  property,  that  he  will  sus- 
tain a  loss  from  the  peril  insured  against. 

An  applicant  for  insurance  is  not  bound  to  disclose  the  nature  or  extent  of 
his  interest  to  the  insurer  unless  requested  so  to  do ;  such  interest  may 
be  shown  by  parol. 

In  an  action  upon  a  policy  of  insurance  issued  by  defendant  upon  certain 
premises  to  plaintiff,  as  ''trustee,"  the  following  facts  appeared:  The 
|)remises  had  been  conveyed  to  plaintiff  to  sell  and  distribute  the  pro- 
ceeds as  specified;  he  orally  agreed,  on  receipt  of  the  conveyance,  to  take 
possession  of,  care  for,  rent  and  keep  the  premises  insured.  Defendant's 
general  agent,  who  issued  the  policy,  knew  that  the  premises  were 
vacant  and  unoccupied,  having  personally  examined  the  buildings  and 
had  notice  of  plaintifTs  title;  he  asked  for  no  information  and  no  repre- 
sentations were  made  to  him.  The  policy  provided  that  it  should  be 
void  if  the  insured  was  not  the  sole  and  unconditional  owner,  or  if  the 
buildings  were  not  on  ground  owned  by  him  in  fee,  or  if  they  should 
remain  vacant  or  unoccupied.  Held,  that  plaintiff  had  an  insurable 
interest;  and  that  the  conditions  as  to  plaintiff's  title  and  the  premises 
remaining  vacant  and  unoccupied  must  be  deemed  to  have  been  waived. 

(Argued  February  5,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  affirmed  a  judg- 
ment in  favor  of  plaintiflf,  entered  upon  a  verdict  and  afiirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  upon  a  policy  of  insurance  against  fire 
issued  to  the  plaintiff  as  ^^  trustee." 

The  firm  of  Daniels  &  Mack  were  originally  the  owners  of 
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the  insured  property.  The  firm  being  insolvent  made  a  gen- 
eral assignment  to  John  E.  Pound,  and  subsequently  having 
been  adjudicated  bankrupts,  John  T.  Joyce  was  made  the 
assignee  in  bankruptcy  of  the  individual  members  of  the  firm. 
Millard  J.  Daniels  died  in  1877,  and  John  Hodge  and  Howard 
W.  Helmor  were  administrators  of  his  estate,  and  as  such 
were  the  creditors  of  Daniels  &  Mack  in  the  sum  of  $20,000. 
In  consideration  of  this  indebtedness  the  assignee  aforesaid 
conveyed  the  real  estate  on  which  the  buildings  insured  were 
situated,  to  Hodge  &  Helmer,  as  administrators,  and  in  May, 
1886,  said  administrators  having  substantially  settled  all  matters 
relating  to  their  trust  and  having  no  property  in  their  posses- 
sion except  said  real  estate,  conveyed  it  to  the  plaintiff  in  trust 
to  sell  it  within  two  years  for  not  less  than  $2,000,  and  after 
deducting  a  commission  of  five  per  cent,  to  distribute  the  pro- 
ceeds of  the  sale  among  the  heirs  of  their  intestate,  and  upon 
receiving  said  conveyance  plaintiff  orally  agreed  with  the 
administrators  to  take  possession  of  the  property,  care  for  it, 
rent  it  and  keep  it  insured.  Pursuant  to  that  agreement  the 
insurance  in  question  was  effected. 
Further  facts  appear  in  the  opinion, 

Z  N.  Ames  for  appellant  The  trial  court  erred  in  not 
nonsuiting  the  plaintiff.  (R.  S.  5289,  §  6 ;  Newton  v.  Bra/umr 
8on^  13  N.  Y.  594 ;  Zahens  v.  Dupa^seur^  56  Barb.  266.) 
The  administrators  could  not  delegate  their  powers  or  transfer 
their  trust  to  the  plaintiff  Cross.  Therefore,  it  follows  that 
the  plaintiff's  contract  with  the  defendant  insurance  company 
is  wholly  void.  {Coleman  v.  Beaoh,  97  N.  Y.  545.)  An 
administrator  more  especially  takes  neitlier  estate,  title  or 
interest  in  the  realty  of  his  intestate.  (9  la.  267 ;  32  Me.  244 ; 
15  Wis.  684 ;  57  Ind.  42 ;  1  Cush.  105 ;  AUen  v.  De  WiU,  3 
N.  Y.  276 ;  Pendleton  v.  Fay,  2  Paige,  202.)  If  the  title 
given  to  the  administrators  by  the  deeds  was  for  the  pur- 
pose of  putting  the  title  in  the  administrators  so  they  could 
sell  and  dispose  of  the  real  estate  to  pay  William  J.  Daniels* 
debts,  when  that  was  done  all  their  power  over  the  same  was 
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at  an  end.  But  under  the  evidence  or  lack  of  evidence  they 
liad  no  title  in  or  to  the  real  estate.  (Stoiy  on  Agency  [3d 
ed.],  §  13.)  Defendant  is  not  bound  by  the  acts  of  its  agent 
because  the  plaintiff  knew  he  was  deceiving  defendant.  {JV. 
Y.  C.  Ins.  Co.  V.  JV.  P.  Ins.  Co.,  14  N.  Y.  85  ;  U.  Ins.  Co.  v. 
T.  Ins.  Co.,  17  Barb.  132 ;  Murray  v.  Beard,  102  N.  Y.  505 ; 
Clafltn  V.  F.  Bank,  25  id.  293 ;  Halpin  v.  P.  Ins.  Co.,  28 
N.  Y.  S.  R.  788.)  Plaintiff  has  no  right  to  claim  a  waiver  of 
the  condition  of  the  policy  respecting  the  vacancy.  (  Walsh 
V.  ff.  Ins.  Co.,  73  K  Y.  5  ;  39  Hun,  178 ;  85  N.  Y.  278  ;  70 
Wis.  1.) 

A.  K.  Potter  for  respondent.  The  title  of  plaintiff,  or  his 
relation  to  this  property,  was  such  that  insurance  upon  the 
property  by  him  under  the  name  of  "  Sidney  S.  Cross,  trustee'* 
was  good  and  valid.  (2  R.  S.  chap.  1,  tit  2,  art.  2,  §§  75,  94 ; 
Kline  v.  Q.  Ins.  Co.,  7  Hun,  267 ;  69  N.  Y.  614;  St4hjDea  v. 
Staples,  19  id.  401 ;  Wwrmg  v.  I.  F.  Ins.  Co.,  45  id.  606 ; 
Sturm  y.  A.  M.  Ins.  Co.,  03  id.  77 ;  People  v.  Z.  cfe  Z.  cfe 
G.  Ins.  Co.,  2  T.  &  C.  268 ;  Code  Civ.  Pro.  §  449.)  The 
agent  of  the  company  having  inspected  the  premises  himself 
and  relied  upon  his  own  observations  without  any  statement  by 
plaintiff,  and  the  proof  to  that  effect  being  undisputed,  the 
court  was  right  in  holding  that  defendant  could  not  avail  itself 
of  the  provision  against  the  building  remaining  vacant  or 
unoccupied  more  than  ten  days  as  a  defense.  {Short  v.  11 
Ins.  Co.,  90  N.  Y.  16 ;  Ilaight  v.  C.  Ins.  Co.,  92  id.  51 ; 
Bennett  v.  A.  Lis.  Co.,  106  id.  243;  Vanderho^  v.  A.  Ins. 
Co.,  46  Hun,  333.) 

Brown,  J.  A  contract  of  insurance  is  intended  as  an 
indemnity  against  an  uncertain  event,  which  if  it  occurs  will 
cause  loss  to  the  assured. 

The  assured  must,  therefore,  have  some  interest  in  or  have 
such  a  relation  to  the  insured  property  that  he  w^ill  sustain  a 
loss  from  the  peril  insured  against,  otherwise  the  policy  would 
be  a  wager  which  the  law  condemns. 
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The  conrts  of  this  state  are  disposed  to  maintain  policies 
where  the  assured  has  an  insurable  interest,  and  when  that 
fact  appears  their  validity  will  be  determined  by  the  conditions 
of  the  contract. 

The  party  applying  for  insurance  is  not  bound  to  disclose 
the  nature  or  extent  of  his  interest  to  the  insurer  unless 
requested. 

It  may  be  shown  by  parol  to  exist,  and  the  company  must 
pay  its  value  to  the  extent  of  the  amount  named  in  the  policy. 
{Ormoley  v.  Cohen^  3  B.  &  Ad.  478 ;  Kemocha/n  v.  N.  Y. 
Bcmery  Ins.  Co.,  17  N.  Y.  428.) 

The  learned  counsel  for  the  appellant  has  argued  several 
interesting  questions  relating  to  plaintiff's  title  to  the  land  and 
the  effect  of  the  conveyance  from  the  assignee  of  Diuiiel  & 
Mack  to  the  administrators,  and  from  the  administrators  to 
the  plaintiff.  We  do  not  deem  it  necessary  to  consider  these 
questions.  With  the  distribution  of  the  fund  arising  from  the 
insurance,  the  defendant  has  no  concern,  and  it  has  none  with 
the  legal  title  to  the  land  any  further  than  it  may  be  made 
applicable  to  the  case  by  the  conditions  of  the  contract.  While 
the  policy  contains  the  usual  conditions  declaring  it  void  if  the 
plaintiff  was  other  than  the  sole  and  unconditional  owner,  or 
if  the  buildings  were  on  ground  not  owned  by  the  insured  in 
fee  simple,  or  if  it  should  become  or  remain  vacant  or  unoccu- 
pied foT  ten  days,  the  court  held  that  these  conditions  were 
waived,  and  the  evidence  clearly  supported  that  conclusion. 

The  plaintiff's  son  was  the  general  agent  of  the  defendant, 
and  personally  examined  the  buildings  before  issuing  the 
policy,  and  knew  that  they  were  vacant  and  unoccupied.  lie 
also  had  notice  of  the  nature  of  the  title,  and  the  policy 
described  the  plaintiff  as  a  "  trustee."  No  information  was 
requested  of  tlie  plaintiff,  and  he  made  no  representation  at 
all  to  the  agent,  and  there  being  no  claim  of  collusion,  the 
defendant  was  bound  by  the  contract,  even  if  it  was  deceived 
by  its  agent  as  to  the  condition  or  title  of  the  property. 

The  only  question  of  importance  in  the  case,  therefore,  is  as 
to  the  plaintiff's  insurable  interest. 
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This  he  could  have  without  any  legal  or  equitable  title  in 
the  land,  and  hence  it  is  not  important  to  discuss  the  effect  of 
the  conveyance  referred  to. 

He  had  agreed  for  a  consideration  to  take  possession  of  the 
property  and  care  for  it,  rent  it  and  keep  it  insured. 

There  was  a  possible  liability  which  might  arise  out  of  that 
agreement  which  created  in  him  an  insurable  interest  to  the 
extent  of  the  value  of  the  buildings,  and  the  case  falls  within 
the  principle  of  numerous  and  well  recognized  authorities^  a 
few  of  which  are  cited.  {SiilJ/well  v.  Staples^  19  N.  Y.  401 ; 
Waring  v.  Indemnity  F.  Ins,  Co.^  45  id.  606 ;  Sturm  v.  A. 
M.  Ins.  Co,,  63  id.  77 ;  Kline  v.  Ins.  Co.,  7  Hun,  267 ;  69 
N.  Y.  614 ;  Berry  v.  Central  Ins.  Co.,  Ct.  App.  2d  Dir. 
March,  1892,  and  cases  cited.) 

No  other  questions  require  consideration. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Jebrt  Petrib,  Kespondent,  v.  The  Phenix  Insubakob 
Company  of  Brooklyn,  Appellant 

0.  &  Co.,  who  were  insurance  brokers  and  defendant's  agents,  issued  to 
P.,  a  forwarder  in  New  York  city,  a  "Uniform  Canal  Cargo  Policy" 
of  insurance,  by  which  defendant  agreed  to  insure  the  several  peraoifs 
whose  names  were  indorsed  thereon,  or  in  a  book  provided  for  that  pur- 
pose; no  risk  to  be  considered  as  insured  unless  the  indorsement  was 
approved  and  signed  by  the  company  or  its  authorized  agents.  A  book 
was  delivered  with  the  policy,  ruled  in  columns  with  printed  headings, 
one  being  "Signature  of  Approval."  In  an  action  upon  the  policy, 
plaintiff's  evidence  was  to  the  effect  that  by  the  course  of  business  between 
P.  and  O.  &  Co.,  a  cargo  to  be  insured  was  entered  by  P.  in  this  book, 
which  was  sent  to  O.  &  Co.  for  their  approval.  When  the  risk  was 
taken  for  *'  the  harbor  of  New  York,"  the  approval  was  denoted  by  the 
word  "  harbor  "  written  in  that  column  opposite  the  name  of  the  assured 
and  the  boat  or  vessel  insured.  P..  having  loaded  a  canal  boat,  entered 
in  said  book  the  name  of  the  boat,  description  of  cargo,  etc.,  and  sent  it 
to  O.  &  Co.,  who  wrot«  the  word  "harbor"  in  said  column.  Defend- 
ant's evidence  was  to  the  effect  that  the  word  "  harbor"  indicated  an 
acceptance  of  the  risk  by  ineurers  other  than  defendant,  but  that  the 
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insured  had  not  been  advised  that  such  risks  were  not  taken  by  defend- 
ant, and  the  insured  had  no  other  open  policy  or  book.  Held,  that  the 
evidence  justified  a  finding  that  the  risk  was  accepted  by  defendant. 

It  appeared  that  during  the  season  when  this  risk  was  taken,  which  was  upon 
a  cargo  of  cement,  P.  had  been  engaged  in  forwarding  cargoes  of  cement 
to  various  points  in  the  upper  part  of  the  harbor  of  New  York,  on  the 
Harlem  river  and  at  Tarry  town.  All  of  these  cargoes  had  been  insured 
through  O.  &  Co.  under  the  policy  in  question.  In  such  cases  the  places 
of  destination  were  not  entered,  but  under  columns  in  the  book  headed 
"from"  and  "to,"  the  shipments  were  indicated  by  the  words  "from 
New  York  to  harbor."  Opposite  the  name  of  the  boat  in  question  in 
the  column  "from"  was  written,  "from  New  York  harbor,"  the  last 
word  extending  into  the  column  headed  "to."  Held,  that,  under  the 
circumstances,  the  contract  was  not  so  indefinite  and  uncertain  as  to 
render  it  void. 

The  cargo  in  question  was  shipped  to  Tarrytown.  Evidence  on  behalf  of 
plaintiff  was  offered  and  received  to  the  effect  that  the  term  "  harbor  of 
New  York,"  as  used  in  the  business  of  insurance,  included  Tarrytown 
and  other  points  in  the  New  York  custom-house  district.  Held,  that  the 
evidence  was  competent. 

The  canal  boat  arrived  safely  at  Tarrytown  and  was  moored  alongside  a 
dock ;  when  the  tide  went  out  it  grounded  and  was  so  injured  that 
it  sank  and  the  cargo  was  destroyed.  It  appeared  that  the  boat  was 
seaworthy  when  laden.  The  perils  insured  against  were  "of  the  seas, 
canals,  rivers,"  etc.  Held,  that  the  loss  was  within  the  perils  insured 
against. 

BcncindY.  G.  Tns.  Go.  (114  N.  Y.  281),  distinguished. 

(Argued  February  5,  18»2;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affinned  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  was  an  action  to  recover  for  tlie  loss  of  a  cargo  of 
cement  underwritten  by  defendant. 

April  26,  1886,  the  defendant  issued  to  Sherman  Petrie  an 
open  uniform  canal  cargo  policy,  by  which  it  undertook  to 
"  insure  the  several  persons  whose  names  are  hereafter  indorsed 
hereon  as  owner,  advancer  or  common  carrier  on  goods 
*  *  *  on  his  own  boat,  or  boats  belonging  to  others,  loaded 
on  commission  or  chartered.     From  place  to  place,  as  indorsed 
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hereon,  or  in  a  book  kept  for  thxit  purpose^  at  tlie  rate  and  on 
the  goods  *  *  *  as  specified  in  the  said  indorsement.*' 
The  policy  contained  these  clauses :  "  No  risk  considered  a» 
insured  under  this  policy  until  said  indorsement  is  approved 
and  signed  by  this  company,  or  its  duly  authorized  agents,  at 
New  York,  unless  with  special  agreement  with  the  company 
and  indorsed  hereon. 

"  Beginning  the  adventure  upon  the  goods  *  *  *  frona 
and  immediately  following  tlie  lading  thereof,  at  the  port  or 
place,  indorsed  as  aforesaid,  and  continue  the  same  until  the 
said  goods  *  *  *  shall  be  safely  landed  at  the  port  of 
destination  as  aforesaid. 

"  Touching  the  adventures  and  perils  which  the  said  insur- 
ance company  is  contented  to  bear  and  take  upon  itself  on 
said  trip  or  voyage,  they  are  of  the  seas,  canals,  rivers  and 
fires,  and  all  other  perils,  losses  or  Aiisfortunes  that  shall  come 
or  happen  to  the  hurt,  detriment  or  damage  of  the  said  goods 
*  *  *  laden  on  board  of  said  boats  on  the  voyage  or  trip 
aforesaid,"  excepting  certain  perils  and  losses  which  do  not 
include  the  misfortune  which  happened  to  the  boat  in  question. 

It  was  also  provided  in  the  policy  that  in  case  of  loss  "  and 
within  thirty  days  from  the  time  the  same  may  happen,  the 
said  insured  shall  deliver  to  said  company  as  particular  an 
account  thereof  as  the  nature  of  the  case  will  admit."  Also, 
"  that  no  suit  or  action  against  this  company  for  the  recovery 
of  any  claim  upon,  under  or  by  virtue  of  this  policy  shall  be 
sustainable  in  any  court  of  law  or  chancery  unless  such  suit  or 
action  shall  be  commenced  within  the  time  of  twelve  months- 
next  after  such  loss  or  damage  shall  occur." 

With  the  policy  a  book  was  delivered  to  the  insured,  ruled 
in  columns  and  having  the  following  printed  headings  : 

"  Date ;  Account  of ;  Vessel  or  Boat ;  From ;  To ;  Cargo  ; 
Amount ;  Premium ;  Signature  of  Approval." 

Sherman  l^etrie  was  a  forwarder  engaged  in  business  at  142 
Broad  street.  New  York.  W.  M.  Onderdonk  &  Co.  were 
insurance  brokers,  agents  of  defendant,  and  engaged  in  busi- 
ness at  Noe.  1  and  3  Beaver  street,  New  York.     By  the  course 
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of  business  between  Petrie  and  W.  M.  Onderdonk  &  Co.  the 
<3argoe8  laden  on  boats  were  entered  by  Petrie  or  his  clerk  in 
this  book,  which  was  sent  daily  to  W.  M.  Onderdonk  &  Co., 
and  they  approved  or  disapproved  of  the  risk  so  offered.  Their 
approval  was  indicated  by  entering  in  the  colomn  headed 
"  Signature  of  Approval "  the  number  of  the  page  of  their 
own  book  in  which  the  risk  was  entered.  This  was  the  usual 
form  of  approval,  but  when  risks  were  taken  for  "  the  harbor 
of  New  York  "  the  approval  of  the  agents  was  denoted  by  the 
word  "  harbor  "  written  in  the  column  headed  "  Signature  of 
Approval." 

The  premiums  were  fixed  by  the  insurance  agents  and 
•charged  to  Petrie,  who  paid  them  monthly.  October  17, 1887, 
Petrie  loaded  tho  canal  boat  "  C.  L.  Abel "  with  one  thousand 
barrels  Portland  cement,  and  on  that  day  entered  in  the  col- 
umns of  his  insurance  book  :  "  Date,  Oct.  17,  1887 ;  Account 
of  Sherman  Petrie ;  Vessel  or  Boat,  C.  L.  Abel ;  From  New 
York  harbor;  To  blank  (except  as  the  word  Miarbor' 
extended  into  that  column) ;  Cargo,  cement ;  Amount,  $2,500 ; 
Premium,  no  entry ;  Signature  of  Approval,  no  entry,"  and 
fient  the  book  to  W.  M.  Onderdonk  &  Co.  on  the  same  or 
the  next  day,  and  thereupon  they  wrote  the  word  "  harbor" 
in  the  colunm  headed  "  Signature  of  Approval,"  and  returned 
the  book  to  Petrie.  The  boat  left  Brooklyn  October  19, 1887, 
And  reached  Tarrytown,  its  destination,  the  next  morning, 
where  later  in  the  day  it  sank  at  its  dock.  The  sinking  was 
caused  by  the  tide  going  out  and  grounding  the  boat  at  about 
its  center,  which  caused  it  to  break  in  two,  so  that  it  filled 
with  water  and  destroyed  the  cargo.  This  action  was  brought 
December  1,  1888,  to  recover  this  loss.  The  defenses  inter- 
posed were :  (1)  That  the  defendant  did  not  insure  the  risk. 
(2)  That  a  valid  contract  to  insure  was  not  entered  into  because 
the  duration  of  the  risk  was  neither  measured  by  time  nor 
termini  of  the  voyage.  (3)  That  the  loss  was  n<5t  occasioned 
by  the  perils  insured  against.  (4)  That  proofs  of  loss  were 
not  furnished  within  thirty  days,  (5)  That  the  action  was  not 
begun  within  twelve  months  after  the  happening  of  the  loss. 
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Joseph  F.  Mother  for  appellant.  The  risk  was  never 
approved  by  the  defendant  or  its  agents,  and  the  motion  to 
dismiss  on  this  ground  was  improperly  denied.  (HorUluyni  v. 
&  ik  Z.  D.  Ins,  Co.^  15  Gray,  240.)  The  court  erred  in 
charging  the  jury  that  if,  as  claimed  by  Petrie,  the  entry  in 
the  open  policy  book, "  simply  stated  that  the  point  of  departure 
was  from  New  York  harbor,  and  did  not  specify  where  the 
voyage  was  to  terminate,  if  the  defendant  chose  to  accept  such 
a  risk,  it  was  within  their  power  to  do  so,"  and  the  insurance 
was  valid ;  and  the  exception  to  this  part  of  the  charge  was 
well  taken.  {Abed  v.  Redcliff^  13  Johns.  287;  RoUmd  v. 
Pickett,  2  Hill,  552 ;  B.  Church  v.  B.  F,  Ins,  Co,,  28  N.  Y. 
153 ;  Mamley  v.  Z7.  W.  <fe  F.  Ins,  Co.,  9  Mass.  85 ;  Tyler  v. 
N.  A.  F,  Ins,  Co.,  4  Robt  151 ;  De  Grove  v.  M.  Ins.  Co.y 
61  N.  Y.  594,  601,  602 ;  Clark  v.  Brand,  62  Ga.  23 ;  Strong 
V.  JGT.  F.  Ins.  Co.,  37  Wis.  625 ;  Schaefer  v.  B.  M.  Ins.  Co.y 
33  Md.  109.)  The  court  erred  in  excluding  the  question 
asked  the  witness  Baker,  as  to  what  the  words  "  New  York" 
and  "harbor"  in  the  entry  of  the  risk  would  indicate  to  an 
insurance  man  as  to  the  terminus  of  the  risk.  {Nelson  v.  S. 
M.  Ins.  Co.,  71  N.  Y.  453 ;  BissUl  v.  CampbeU,  54  id.  353 ; 
1  Phil  on  Ins.  [5th  ed.]  §  144 ;  AsUrr  v.  U.  Ins.  Co.,  7  Cow. 
202 ;  ChUd  v.  S.  M.  Ins.  Co.,  3  Sandf .  26 ;  Dim  v.  Whitlony 
8  Wend.  160.)  No  loss  within  the  perils  insured  against  was 
proved,  and  the  motion  for  a  nonsuit  on  that  ground  was 
improperly  denied.  (  Yan  WicTde  v.  M.  &  T.  Ins.  Co,,  97  N. 
Y.  360 ;  16  J.  &  8.  95 ;  Wright  v.  O.  M.  Ins.  Co.,  6  Bosw. 
269 ;  97  N.  Y.  354 ;  Berwimd  v.  O.  Ins.  Co.,  114  id.  231 ; 
Talcott  V.  C.  Ins.  Co.,  2  Johns.  124 ;  Prescott  v.  U,  Ins.  Co., 
1  Whart.  399,  400, 407 ;  Rugley  v.  S.  M.  Ins.  Co.,  7  La.  Ann. 
279,  282.) 

Edvyin  O.  Dams  for  respondent.  The  risk  was  assumed 
by  the  defendant.  {Ruggles  \.  A.  C.  Ins.  Co,,  114  N.  Y. 
415;  Gamer  v.  F.  F,  Ins,  Co,,  35  N.  W.  Rep.  584;  N,  F 
0.  Co.  V.  C.  Ins,  Co.,  106  N.  Y.  535 ;  Hartshome  v.  V.  M. 
Ins.  Co.,  36  N.  Y.  172  ;  Ilancox  v.  Fishing  Co,,  3  Sumn.  132 ; 


142  Petrie  V,  p.  Ins.  Co.  [Mar., 

Opinion  of  the  Court,  per  Follbtt,  Ch.  J. 

Savage  v.  C.  E.  Ins,  Co.,  36  N.  Y.  655.)  It  was  a  valid 
risk  and  not  confined  to  the  harbor.  (14  Am.  &  Eng.  Ency. 
of  Law,  334.)  This  was  not  a  case  in  which  the  rule  that  "  it 
is  incumbent  upon  the  plaintiff  to  prove  the  seaworthiness  of 
the  vessel "  should  apply,  because  the  boat  had  reached  her 
place  of  destination  and  the  loss  of  the  cement  occurred 
through  her  stranding  and  straining,  and  no  one  had  ever 
«ugge&ted  anywhere  that  the  boat  was  unseaworthy.  {Earnr 
moor  V.  C.  Ins.  Co.^  40  Fed.  Rep.  847 ;  Lv/nt  v.  Ins.  Co.^  6  id. 
562.)  Whether  or  no  the  defendant  waived  certain  conditions 
of  the  policy  was  a  question  of  fact  for  the  jury,  and  upon 
sufficient  evidence  was  properly  submitted.  {Ames  v.  If.  T. 
U.  Ins.  Co.,  14  N.  Y.  253 ;  D.  H.  Ins.  Co.  v.  Brodie,  11  S. 
W.  Rep.  1016 ;  Uhh^  v.  W.  C.  A  Ins.  Co.,  101  N.  Y.  362; 
Rehberg  v.  Mayor,  etc.,  91  id.  137 ;  O^Brien  v.  P.  Ins.  Co., 
76  id.  459 ;  Short  v.  H.  Ins.  Co.,  80  id.  16 ;  SfiiUh  v.  M.  dk 
T.  Ins.  Co.,  39  id.  399 ;  Wyncoop  v.  N.  Ins.  Co.,  91  id.  478 ; 
B.  F.  Ins.  Co.  V.  PuVoer,  18  N.  E.  Rep.  804 ;  Mayor,  etc., 
V.  If.  F.  Ins.  Co.,  39  K  Y.  46 ;  P.  F.  Ins.  Co.  v.  Pvh)er, 
20  N.  E.  Rep.  18 ;  Goodwin  v.  M.  M.  Z.  Ins.  Co.,  73  N. 
Y.  480.) 

Follbtt,  Ch.  J.  The  question  which  meets  us  at  the 
threshold  of  this  discussion  is,  was  the  evidence  sufficient  to 
justify  the  submission  of  the  question,  whether  the  defendant's 
agents  approved  of  the  application  for  this  insurance  ?  The 
Authority  of  W.  M.  Onderdonk  &  Co.  to  bind  the  defendant 
by  indorsing  in  the  l)Ook  in  any  form  their  approval  of  the 
risk  proposed  is  not  denied.  Six  days  before  the  entry  in 
question  the  insured  entered  on  the  same  book  an  application 
for  insurance  on  the  boat  "  Delia  McKeever "  for  $2,500  on 
<5ement.  New  York  harbor,  which  was  approved  by  writing 
the  word  "  harbor "  in  the  column  designated  "  Signature  of 
Approval."  The  insured  testified  that  other  risks  were 
approved  by  the  entry  of  the  word  "  harbor  "  in  the  approval 
column.  A  clerk  of  the  insurance  brokers,  who  was  sworn  in 
behalf  of  the  defendant,  testified  that  he  wrote  the  word 
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**  harbor  "  opposite  this  application  and  the  same  word  in  the 
same  book  against  other  applications  for  insurance,  and 
that  it  indicated  an  acceptance  of  the  risk  by  insurers  other 
than  the  defendant.  The  witness  also  testified  that  he 
never  informed  the  insured  that  the  word  "harbor"  indi- 
cated that  the  risk  was  not  taken  by  defendant,  but  by  some 
other  company,  and  that  the  insured  had  no  other  open 
policy  and  book,  except  these  issued  by  defendant.  The 
assured  testified  that  these  brokers  did  all  of  his  insurance, 
that  he  always  applied  for  it  in  the  same  way,  by  entering  the 
proposed  risk  in  this  book  and  sending  it  to  the  agents  for 
their  approval,  who  usually  returned  certificates  of  insurance 
executed  by  the  defendant,  and  tliathe  never  had  received  any 
from  any  other  company.  This  state  of  the  evidence  justified 
the  court  in  submitting  the  question  of  the  acceptance  of  the 
risk  by  the  defendant  to  the  jury  and  its  verdict  must  be 
regarded  as  final  upon  this  question. 

Was  the  contract  of  insurance  void  because  the  duration  of 
the  risk  was  not  fixed  by  time  nor  for  a  voyage  between  speci- 
fied places  ?  Ordinarily ,  marine  contracts  of  insurance  not 
specifying  the  duration  of  the  risk  either  by  time  or  by  the 
places  at  which  the  voyage  insured  is  to  begin  and  end,  is  void 
for  uncertainty.  (Molloy  Bk.  2  C.  17,  §  14 ;  2  Par.  Mar.  L. 
311;  1  Phil.  Ins.  §918;  1  Arn.  Mar.  Ins.  [6th  ed.]  236; 
Manly  v.  United  M.  cfe  F.  Ins,  Co,^  9  Mass.  85.) 

The  undisputed  evidence  is  that  during  the  season  of  1887 
the  assured  had  been  engaged  in  forwarding  cargoes  of  Port- 
land cement  to  the  contractors  engaged  in  extending  the  Croton 
water  supply,  which  were  delivered  at  various  points  in  the 
upper  part  of  the  harbor  of  New  York,  on  the  Harlem  river 
and  at  Tarrytown.  It  was  the  custom  of  the  contractors  to 
direct  the  assured  to  load  five  or  six  thousand  barrels  on  boats, 
and  subsequently  designate  the  places  at  which  they  should  be 
unloaded.  That  in  such  cases  the  place  of  destination  could 
not  be  entered  in  the  book,  and  that  the  words  "  from  New 
York  to  harbor"  indicates  such  shipments.  The  assured  also 
testified  that  all  of  these  cargoes  had  been  insured  through 
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these  agents  by  the  defendant  under  the  policy  put  in  evidence 
and  by  entries  on  the  book,  made  as  in  this  instance.  Under 
such  a  practice  an  insurance  on  a  cargo  to  be  delivered  at  some 
place  in  the  same  port  would  not  be  so  indefinite  and  uncer- 
tain as  to  render  the  contract  void,  both  parties  understanding 
what  was  meant  by  the  term.  Did  the  loss  occur  in  that  har- 
bor ?  It  was  competent  to  receive  evidence  as  to  the  meanings 
in  the  business  of  insurance,  of  the  term  "  harbor  of  New 
York."  {JVdson  v.  Sun  Mutual  Ins,  Co,^  71  N.  Y,  453.) 
Upon  this  issue  there  was  evidence  that  the  term  "  harbor  of 
New  York,"  as  used  in  the  business  of  marine  insurance, 
included  Tarrytown  and  other  points  within  the  New  York 
custom  house  district.  Other  witnesses  testified  that  the  har- 
bor of  New  York  did  not  extend  above  Spuyten  Duyvil,  and 
did  not  include  Tarrytown.  This  question  was  submitted  to 
the  jury  and  found  for  the  plaintiff.  No  available  error  is 
presented  by  the  ruling  on  the  question  put  to  the  witness 
Baker,  because  he  was  subsequently  permitted  to  testify  as  to 
the  meaning  of  the  words  "  New  York  to  harbor,"  and  fully 
as  to  all  facts  called  for  by  the  question. 

It  is  insisted  that  the  loss  was  not  within  the  perils 
insured  against.  The  evidence  is  that  the  "Abel "  was  loaded 
at  the  Anglo-American  stores,  Brooklyn,  N.  Y.,  October  19, 
1887,  and  left  that  place  at  8  o'clock  p.  m.  of  that  day  in  a  tow 
bound  for  Tarrytown,  where  it  arrived  at  1  o'clock  the  next 
morning.  The  boat  was  moored  alongside  of  the  dock,  and 
when  the  tide  went  out  it  grounded,  and  was  so  broken  or 
strained  that  it  sank  and  the  cargo  was  destroyed.  It  was 
testified  that  the  boat  was  seaworthy  when  laden,  which  evi- 
dence was  not  disputed.  This  case  does  not  fall  within  tho 
class  of  cases  of  which  Berwind  v.  Greenwich  Ins\  Co.  (114 
N.  Y.  231)  is  a  type.  In  that  case  the  boat  sprung  a  leak  and 
sank  without  any  known  cause.  It  was  held  that  this  raised 
a  presumption  that  it  was  unseaworthy,  but  that  this  presump- 
tion might  have  been  rebutted  by  showing  that  the  loss  was 
occasioned  by  some  other  cause  than  the  unseaworthiness  of 
the  boat.     This  was  precisely  what  was  done  in  this  case. 
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Whether  the  defendant  liad  waived  the  requirement  in  the 
policy,  that  formal  proofs  of  loss  should  be  furnished  within 
tliirty  days  and  an  ac'tion  brought  within  twelve  months  after 
a  loss,  was  submitted  to  the  jury  and  was  found  for  the  plain- 
tiff. No  point  is  made  by  the  learned  counsel  for  the  aj)) rel- 
iant that  the  evidence  was  insufficient  to  sustain  the  verdict  on 
these  issues. 

But  two  exceptions  were  taken  to  the  instructions  given  by 
the  court,  and  neither  of  them  was  argued  by  the  learnedi 
counsel  for  the  appellant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirme<l. 


George  W.  Coonlev,  Appellant,  i\  The  City  of  Albant, 

Kespondent. 

While  the  Hudson  river  is  a  highway  for  the  passage  of  vessels,  that  por- 
tion  of  it  which  is  embraced  within  the  boundaries  of  a  city  is  not  one 
of  its  highways,  so  as  to  burden  it  with  the  duty  of  removing  obstruc- 
tions and  keeping  it  safe  for  navigation. 

While  the  state  may  undertake,  at  its  own  expense,  to  remove  obstructions 
in,  and  improve  the  condition  of  navigable  waters,  and  may  impose  this 
burden  upon  a  city  or  county  more  immediately  and  beneficially  inter- 
ested therein  than  other  portions  of  the  state,  in  order  to  charge  a 
municipality  with  this  duty,  the  legislative  intent  so  to  do  it  must  appear 
from  the  act  relied  upon  as  imposing  the  duty. 

By  various  statutes  in  relation  to  the  city  of  Albany,  it  is  made  lawful  for 
the  common  council  "  to  make  by-laws  and  inflict  reasonable  penalties 
to  enforce  the  same,  for  regulating  and  keeping  in  repair  the  docks  and 
slips  within  the  city,  and  to  prevent  the  same  and  the  river  opposite 
thereto  from  being  in  any  manner  obstructed  "  (^  10,  chap.  153,  Laws  of 
1801),  ancl  that  body  is  constituted  and  declared  commissioners  of  high- 
ways with  power  to  pass  ordinances,  among  other  things,  **to  prevent 
all  obstructions  in  the  river  near  or  opposite  "  the  city  wharves  or  docks. 
(§  15,  chap.  185,  Laws  of  1826.)  The  coftimon  council  of  the  city  passed 
an  ordinance  declaring  that  whenever  any  vessel  is  sunk  at  any  dock  or 
anywhere  in  the  Hudson  river  opposite  the  city,  it  shall  be  the  duty  of 
the  street  commissioner,  under  the  direction  of  the  mayor,  to  give  notice 
to  the  owner  to  remove  it,  and  if  the  notice  is  not  complied  with,  making 
it  lawful  for  that  ofllcer  to  take  possession  of  the  vessel,  remove  and  sell 
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it,  etc.  Plaintiffs  complaint  alleged  in  substance  that  he  was  the  owner 
<of  a  dock  in  that  city;  that  a  loaded  canal  boat  sank  at  the  dock,  obstruct- 
ing its  use;  that  a  written  notice  thereof  was  served  on  the  mayor,  who 
^ave  written  directions  to  the  street  commissioner  to  remove  it;  that 
officer  notified  the  owner,  but  declined  to  remove  it  himself,  or  to  do  any- 
thing more  in  the  matter,  whereupon  plaintiff  caused  the  boat  to  be 
removed.  Plaintiff  asked  to  recover  the  expenses  of  such  removal  and 
his  damages.  Upon  demurrer  to  the  complaint,  Iield,  that  assuming 
said  statutory  provisions  were  not  repealed  by  the  amended  charter  of 
1888  (Chap.  208,  Laws  of  1888),  which  in  prescribing  the  powers  to  pass 
ordinances,  omits  all  mention  of  the  river  opposite  the  city,  the  com- 
plaint failed  to  state  a  cause  of  action;  that  as  no  duty  in  reference  to 
the  matter  was  imposed  upon  the  city  by  the  statute,  no  liability 
existed:  (1)  As  by  the  said  charter  of  1888  (§  44,  tit.  8)  it  is  provided  that 
the  city  shall  not  be  liable  for  a  failure  to  enforce  any  ordinance;  (2)  As 
the  statutes  prescribe  that  the  city  shall  provide  for  the  enforcement  of 
Its  ordinances  by  fines  and  penalties,  and  so,  that  portion  of  said  ordi- 
tiance  which  authorized  the  sale  of  the  vessel,  or  its  loading,  thus  creating 
a  forfeiture,  was  invalid. 
Reported  below,  67  Hun,  327, 

(Argued  February  9,  1893;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 

Court  in  the  third  judicial  department,  entered  upon  an  order 

.made  July  7,  1890,  which  affirmed  a  judgment  in  favor  of 

defendant  entered  upon  a  decision  of  the  court  on  trial  at 

Special  Term. 

The  complaint  alleges  that  the  plaintiff  was  tlie  owner  of 
a  dock  upon  the  Hudson  river,  within  the  city  of  Albany, 
^apted  to  and  valuable  for  the  lading,  unlading  and  storage 
of  merchandise  from  vessels ;  that  on  the  26th  day  of  Septem- 
ber, 1888,  a  canal  boat  loaded  with  iron,  while  navigating  the 
river,  sunk  at  the  said  dock,  and  thereby  obstructed  its  use  to 
the  plaintiffs  damage ;  that  the  defendant  assumed  the  duty 
of  keeping  the  river,  free  from  obstructions  by  section  10, 
chapter  42  of  the  ordinances  of  the  city  of  Albany,  which 
reads  as  follows : 

"  Whenever  any  vessel,  loaded  or  empty,  shall,  by  accident 
or  otherwise,  be  sunk  at  any  dock,  wharf  or  slip,  or  anywhere 
in  the  Hudson  river  opposite  to  the  city  of  Albany,  and  within 
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jurisdiction  thereof,  it  shall  be  the  duty  of  the  street  comrais- 
fiioner,  under  the  direction  of  the  Mayor,  to  give  notice  to 
the  owner,  proprietor  or  other  person  sailing  snch  vessel,  to 
remove  the  same  within  twenty-four  hours,  and  in  case  the 
owner  or  proprietor  is  unkno^Ti,  and  there  is  no  one  that  sails 
the  same,  to  give  notice  in  one  of  the  newspapers  printed  in 
the  city  of  Albany  at  least  one  week,  directing  the  removal  of 
such  vessel  as  aforesaid  ;  and  if  the  said  notice  is  not  complied 
with,  then  it  shall  be  lawful  for  the  street  commissioner  to 
take  possession  of  such  vessel,  craft,  boat  or  flat,  and  to 
remove  the  same,  and  at  public  auction  to  sell  such  vessel,  or 
so  much  of  the  loading  thereof  as  will  pay  the  expenses  of  such 
removal." 

That  on  the  28th  and  29th  days  of  September,  1888,  written 
notices  of  such  facts,  stating  the  name  and  owner  of  the  boat, 
and  requesting  the  removal  of  the  same,  were  served  upon  the 
street  commissioner  and  the  mayor,  a  copy  of  which  notice  is 
annexed  to  the  complaint.  That  on  the  29th  day  of  September, 
1888,  the  mayor  gave  the  street  commissioner  written  direc- 
tions to  remove  said  boat ;  that  said  street  commissioner  took 
the  preliminary  steps  as  provided  by  the  city  ordinance,  to 
accomplish  that  result,  and  notified  the  owner  to  remove  the 
boat,  but  finally  on  or  about  the  26th  day  of  October,  1888, 
declined  to  remove  the  same,  or  to  do  anything  more  towards 
that  end ;  that  thereupon  plaintiff  employed  the  firm  of  Payne 
&  Co.  to  remove  the  said  boat,  and  paid  them  for  the  work 
$314.79,  besides  having  suffered  other  damage  to  the  amount 
of  $1,000  by  reason  of  said  sunken  boat  not  being  removed  by 
said  street  commissioner  within  a  reasonable  time. 

By  reason  of  said  facts  plaintiff  asks  for  judgment  against 
the  city  of  Albany  for  $1,414.79.  The  defendant  demurred 
upon  the  ground  that  the  facts  stated  did  not  constitute  a  cause 
of  action. 

Walter  K,  Ward  for  appellant.  The  sunken  boat  was  a 
public  nuisance.  (Angell  on  Water  Courses  [7th  ed.]  730, 
722,  §§  554,  555 ;  JSnox  v.  Chalmer,  42  Me.  150 ;  N.  P.  JR. 
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Co.  V.  Elmer ^  9  N.  J.  Eq.  754 ;  State  of  Petinsylvania  v.  IF. 
B.  Co.,  13  How.  [U.  S.]  518.)  Plaintiff  having  suffered  a 
special  injury,  he  has  a  private  right  of  action  for  damages. 
[Brayton  v.  FaU  River,  113  Mass.  218,  227,  228  ;  Hadcell  v. 
City  of  New  Bedford,  108  id.  216  ;  Angell  on  Water  Courses, 
g  567;  Gould  on  Waters,  §§  122-125;  Frinke  v.  Lawrence^ 
20  Conn.  117  ;  Wfdker  v.  Sheppardson,  2  Wis.  384;  Stetmn. 
V.  Faxon,  19  Pick.  147  ;  Emery  v.  Lowell,  109  Mass.  197,  201 ; 
Blanc  V.  Klumpke,  29  Cal.  156.)  It  was  not  only  the  right, 
but  the  duty  of  the  city  of  Albany  to  keep  the  river  within 
its  jurisdiction  free  from  obstructions.  (Taws  of  1801,  chap. 
153,  §  19;  Laws  of  1826,  chap.  185,  §  15;  Laws  of  1842, 
chap.  275,  §  29 ;  Hart  v.  Maym*,  etc,  9  Wend.  571,  586 ; 
People  V.  Corporation  of  Albany,  11  id.  593;  Winpinny  v. 
City  of  Philadelphia,  65  Penn.  St.  135 ;  Cain  v.  City  of 
Syracuse,  95  N.  Y.  83,  87 ;  People  v.  Supe/^isors,  51  id.  401, 
407 ;  Pittsburgh  v.  Grier,  22  Penn.  St.  54 ;  City  of  TalUh- 
hassee  v.  Fortun-e,  3  Fla.  319;  Cooper  v.  Alden,  Ilarr.  Ch. 
86.)  The  city  accepted  the  responsibility  imposed  upon  it  by 
these  acts  and  was  bound  to  remove  the  canal  boat  in  question. 
(Laws  of  1883,  chap.  298;  Sleight  v.  City  of  Kingston,  11 
Hun,  594 ;  Haskell  v.  City  of  New  Bedford,  108  Mass.  216; 
Franklin  Wha/rfy.  City  of  Portland,  67  Me.  46,  55;  Bos- 
ton a.  M.  V.  City  of  Cambridge',  117  Mass.  896;  Emery  v. 
City  of  LoweU,  109  id.  197  ;  (fMarra  v.  7?.  R.  Co.,  38  N. 
Y.  445 ;  Brown  v.  C  R,  R,  Co.,  80  Mo.  467.)  The  corix)ra. 
tion  is  liable  for  the  neglect  of  the  street  commissioner  to 
remove  the  obstruction.  (  Weed  v.  Vil.  of  BaUston  Spa,  76 
N.  Y.  329.)  It  is  not  necessary  for  plaintiff  to  plead  or  pro^e 
that  defendant  had  the  necessary  funds.  (  Weed  v.  Vil.  of 
BaUston  Spa,  76  N.  Y.  335,  336 ;  Ilines  v.  City  of  JLockporty 
50  id.  238,  239.) 

John  A.  Delehanty  for  respondent.  The  question  to  l>e 
determined  is,  does  the  complaint  allege  facts  which,  if  proved 
in -evidence  or  admitted,  will  entitle  the  plaintiff  to  judgment? 
If  one  or  more  such  allegations  of  fact  are  wanting  the  defend- 
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ant  may  demur.  {People  ex  rel,  v.  Mayor ^  etCy  7  How.  Pr. 
81 ;  Harher  v.  Mayor ^  etc.^  17  Wend.  200.)  But  assuming 
that  the  ordinance  was  pleaded  as  required,  yet  the  failure  and 
refusal  of  the  officers  mentioned  to  remove  the  sunken  boat, 
as  alleged  in  the  complaint,  would  not  render  the  defendant 
Uable.  {Th^  Ki/ng  v.  Bailiffs,  etc.,  4  B.  &  A.  272.)  If  the 
ordinance  was  sufficiently  pleaded  and  imposed  an  absolute 
duty,  the  city  would  not  then  be  liable,  as  that  portion  of  the 
ordinance  which  it  is  claimed  the  defendant  refused  to  enforce 
is  void.  {Hart  v.  Mayor,  etc.,  9  Wend.  572  ;  Laws  of  1801, 
cliap.  153;  17  Wend.  586;  Laws  of  1883,  chap.  298,  §  42; 
Seaman  v.  Mayor,  etc.,  80  N.  Y.  239.)  Neither  does  the 
power  confeiTed  by  the  charter  (§  14,  subd.  27,  tit.  3,  chap, 
298,  Laws  of  1883),  that  is,  to  make  ordinances  "  in  relation 
to  the  construction,  repairs,  care  and  use  of  the  markets,  docks, 
wharves,  piers,  slips  and  squares  of  the  city,"  nor  do  the 
ordinances  passed  in  pursuance  thereof  render  the  city  liable. 
{Tlari  v.  Mayor,  eic.^  9  Wend.  569 ;  People  v.  Corporation 
of  Albany,  11  id.  540 ;  StUioell  v.  Mayor,  etc.,  17  J.  &  8. 
360 ;  Winpenny  v.  Philadelphia,  65  Penn.  St  140.)  No 
liability  can  be  based  either  upon  the  statute  permitting  the 
passage  of  ordinances  regulating  docks,  etc.,  or  upon  the 
failure  to  enfore  the  ordinance  passed  pursuant  thereto, 
(Iaws  of  1883,  chap.  298,  §  44.)  While  the  boundaries  of  the 
city  of  Albany  extend  to  the  center  of  thei  river,  and  the 
river  is  a  highway,  the  city  has  not  the  same  control  over,  nor 
is  it  subject  to  the  same  duties  in  regard  to  it  as  in  regard  to  a 
city  street  or  highway.  {Seaman  v.  Mayor,  etc.,  80  N.  Y, 
239.)  The  plaintiff  himself  must  keep  the  dock  and  the 
approaches  thereto  in  repair.  {Leary  v.  Woodruff,  4  Hun, 
99 ;  Carleton  v.  F.  T.  <&  S.  Co.,  99  Mass.  216 ;  Jff'ewall  v. 
Bartlett,  114  N.  Y.  403.) 

Pabker,  J.  The  defendant  did  not  own,  nor  did  it  sink 
the  boat.  It  neither  caused,  nor  in  any  wise  contributed 
towards  the  creation  of  the  nuisance,  .tlierefore,  Brayton  v. 
City  of  Fan  River  (113  Mass.  218) ;  HmleU  v.  City  of  N^ 
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Bedford  (108  id  216) ;  Boston  B.  Mills  v.  City  of  Cambridgs 
(117  id.  896) ;  Franklin  Wharf  Co.  v.  CUy  of  Portland  (67 
Maine,  46) ;  and  Sleight  v.  City  of  Kingston  (11  Hkin,  594), 
cited  by  the  appellant,  are  not  in  point. 

The  liability  if  any,  must  be  founded  on  a  duty  to  keep  the 
navigable  waters  of  the  Hudson  witliin  the  city  limits  free 
from  obstruction. 

The  obligation  to  keep  streets  and  highways  in  a  safe  con- 
dition for  public  use,  cannot  be  invoked  against  the  defendant 
here  for  while  the  river  is  a  highway,  for  the  passage  of  vessels, 
that  portion  of  it  which  happens  to  be  embraced  within  the 
boundaries  of  a  city  is  not  one  of  its  highways,  so  as  to  burden 
it  with  the  duty  of  removing  obstructions  and  keeping  it  safe 
for  navigation.     {Seaman  v.  May  or  ^  etc,^  80  N.  Y.  239.) 

The  river  being  a  highway  for  state,  interstate,  and  foreign 
commerce  is  subject  to  regulation  by  congress,  but  the  state 
because  of  its  great  interest  in  the  continuing  availability  of 
navigable  waters  within  its  borders  for  vessels,  may  properly 
assume  to  remove  such  obstacles  as  may  from  time  to  time 
prove  a  menace  to  successful  navigation,  provided  always  that 
it  does  not  impair  freedom  of  navigation  under  the  acts  of 
congress,  or  interfere  with  any  system  of  improvement 
provided  by  the  general  government. 

But  while  the  general  government,  together  with  tlie  aid  of 
the  state  government,  may  and  generally  does  provide  for  the 
removal  of  obstacles,  which  are  a  hindrance  to  navigation, 
and  the  doing  of  other  necessary  things  for  the  encouragement 
and  protection  of  commerce  ;  and  performance  in  that  respect 
is  regarded  as  a  duty,  still  it  is  not  one  that  tlie  individual  may 
enforce.  Judge  Agnew  in  the  Winpenny  case  said  "it  is 
not  a  duty  of  perfect  obligation,  but  one  of  voluntary  assump- 
tion or  imperfect  obligation ;  in  as  much  as  it  cannot  be 
enforced  against  the  will  of  the  state." 

The  state  may  not  only  undertake  at  its  expense  to  remove 
obstructions  in,  and  generally  improve  the  condition  of  navi- 
gable waters,  but  in  its  discretion  it  may  place  the  burden  of 
performance  on  a  city  or  county  more  immediately  and  bene* 
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iicially  intereeted  than  other  portions  of  the  state.  {County  of 
Mobile  V.  KimbaU,  102  U.  S.  691.) 

It  seems  to  be  clear,  however,  that  in  order  to  charge  a 
municipality  with  the  duty  and  burden  of  improvements  pri- 
marily existing  in  the  general  and  state  governments,  whicli 
they  can  perform  or  not  as  the  wisdom  of  congress  or  the 
legislature  may  suggest,  a  determination  whicli  could  not  be 
directed  or  interfered  witli  by  the  courts  at  the  instance  of  a 
complaining  party  ;  that  it  must  appear  from  the  act  alleged 
to  contain  the  requirements,  that  it  was  the  intention  of  the 
legislature  to  place  upon  the  municipality  the  burden  of  doing 
all  that  the  state  shonld  have  done,  and  more  than  it  could  be 
required  to  do. 

As  we  read  the  decision  in  the  Wlnpejiny  case  cited  by  the 
appellant,  it  is  in  no  wise  opposed  to  the  views  so  far  expressed. 
In  that  case  the  statute  provided  that  the  city  should  ''  keep 
the  navigable  waters  within  said  city  open  and  free  from 
obstructions,"  and  the  court  held  that  the  duty  being  express 
the  consequences  of  a  failure  to  perform  rested  on  the  city, 
{Winpenny  v.  City  of  Philadelphia^  65  Pa.  St.  135-140.) 

If  the  statutes  of  this  state  laid  on  the  city  of  Albany  a 
command  in  the  same  terms  as  to  the  navigable  waters  within 
its  boundaries,  we  should  not  hesitate  to  follow  the  decision  in 
a  case  founded  on  neglect  of  performance  resulting  in  injury. 
Bnt  quite  another  question  would  be  presented  if  the  attempt 
were  to  recover  (as  here  in  some  part)  for  expenses  incurrecj 
by  the  plaintiff  in  doing  that  which  he  alleges  the  city  should 
have  done. 

The  plaintiff  decided  that  the  city  owed  to  the  public  ii\ 
general,  and  himself  in  particular,  the  duty  of  removing  the 
sunken  boat,  and  he  assumed  to  perform  the  obligation  which 
he  claimed  belonged  to  the  city  and  should  have  been  exer^ 
cised  through  its  officers,  and  now  asserts  its  liability  to  respond 
to  him  for  the  expense  incurred. 

But  we  need  not  consider  this  question,  as  we  have  deter, 
mined  to  place  our  decision  on  other  grounds. 

It  is  not  contended  that  the  state  expressly  charged  the  city 
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of  Albany  with  the  responsibility  of  keeping  the  river  free 
from  obstructions,  but  that  it  conferred  on  the  common  conn- 
cil  power  of  local  legislation,  to  be  exercised  by  the  establish- 
ment of  general  rules  and  regulations  under  which  such  purpose 
could  be  accomplished,  and  having  accepted  charter  powers 
from  the  state,  of  which  these  formed  a  part,  the  city  became 
liable  in  consideration  of  the  grant  for  the  due  exercise  of  the 
powers  conferred  and  a  proj^er  performance  of  the  duties 
]ni]X)sed. 

Reference  is  made  to  section  19,  chapter  153,  Laws  of  1801, 
which  provides  "  that  it  sliall  be  lawful  for  the  said  mayor  and 
commonalty  to  make  by-laws  and  inflict  reasonable  penalties, 
to  enforce  the  same  for  regulating  and  keeping  in  repair  flie 
'  docks  and  slips  within  the  said  city,  and  to  prevent  the  same, 
and  the  river  opposite  thereto,  from  l)eing  in  any  manner 
obstructed."  Also  to  Laws  of  1826,  chapter  185,  section  15, 
which  declares  "that  the  said  common  council  are  hereby 
constituted  and  declared  commissioners  of  highways  in  and  for 
the  said  city,  and  shall  and  may  from  time  to  time  pass  ordi- 
nances *  *  *  to  abate  or  remove  any  nuisances  in  any 
street  or  wharf,  *  *  *  to  regulate,  keep  in  repair,  and 
alter  the  streets,  highways,  bridges,  wharves  and  slips,  *  *  * 
to  prevent  all  obstructions  in  the  river  near  or  opposite  to 
such  wharves,  docks  or  slips." 

It  may  be  observed  in  this  connection  that  the  charter  of 
Albany  was  amended  by  chapter  298,  Laws  of  1883,  and  the 
power  to  enact  ordinances  on  the  subjects  now  being  consid- 
ered was  limited  "  to  the  construction,  repair,  care  and  use  of 
the  markets,  docks,  wharves,  piers,  slips  and  squares  of  the 
city,"  no  mention  being  made  of  "  the  river  opposite  thereto," 
as  in  the  acts  of  1801-1826,  and  it  is  insisted  that  those  acts 
in  respect  to  such  provision  are  repealed  by  implication. 

Assuming,  but  not  deciding,  that  such  contention  is  not 
well  founded,  we  come  to  the  fact  that  the  common  council 
did  provide  by  ordinance  that  if  a  vessel  be  sunk  at  any  dock, 
wharf  or  slip,  or  anywhere  in  the  Hudson  river  opposite  the 
city  of  Albany,  and  witliin  jurisdiction  thereof,  that  a  notice 
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sliould  be  given  to  the  owner  or  proprietor  to  remove  it,  and 
in  the  event  of  his  failure  to  do  so,  '*  then  it  shall  be  lawful 
for  the  street  commissioner  to  take  possession  of  such  craft, 
boat  or  flat,  and  to  remove  the  same,  and  at  public  auction  to 
sell  such  vessel,  or  so  much  of  the  loading  thereof  as  will  pay 
4;he  expenses  of  such  removal." 

For  failure  to  enforce  this  ordinance  relating  to  matters 
which  the  city  was  not  commanded  by  the  legislature  to  do  or 
perform,  and  in  respect  to  which,  in  the  absence  of  command, 
it  owed  no  duty,  no  liability  exists. 

1.  Because  there  being  no  liability  in  respect  to  the  subject- 
matter  in  question,  the  statute  exempts  it  from  liability  for 
the  mere  non-enforcement  of  the  ordinances. 

Section  44  of  title  3  of  its  charter  (Chap.  298,  Laws  1883) 
provides :  "Nothing contained  in  this  act  shall  be  so  construed 
ss  to  render  the  city  of  Albany,  or  any  of  its  officers,  liable 
in  damages  or  otherwise  to  any  person,  or  persons  or  corpora- 
tions, for  any  omission  to  pass  any  ordinance,  regulation  or 
resolution  pursuant  to  the  provisions  hereof,  or  for  a  failure 
to  enforce  the  mme,^'^  In  the  absence  of  a  statutory  provision 
this  rule  has  been  enforced  by  the  courts.  {SUhvell  v. 
Mayor,  etc.,  17  J.  &  S.  360 ;  96  N.  Y.  649 ;  Ilifies  v.  City  of 
Vharlotte,  40  N.  W.  Rep.  335  ;  Wheeler  v.  City  of  Plymouth, 
18  N.  E.  Rep.  532 ;  2  Dillon  M.  C.  §  950.) 

2.  So  much  of  the  ordinance  as  provides  that  the  street 
commissioner  might  sell  the  vessel,  or  the  loading  thereof  to 
pay  the  expenses  of  removal,  was  invalid,  because  the  ordi- 
nance created  a  forfeiture  in  the  face  of  the  statute  prescribing 
that  the  city  should  provide  for  the  enforcement  of  ordinances 
by  fines  and  penalties  in  an  amount  not  exceeding  that  named 
in  the  act.     {Hart  v.  Mayo7*  of  Alhamf,  9  Wend.  570-589.) 

The  judgment  should  be  affirmed. 

All  concur,  except  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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Nathan  S.  Starr,  Appellant,  v.  Sarah  M.  Starr,  Respond- 
ent, et  al..  Appellants. 

The  will  of  S.,  who  died  in  1856,  after  giving  to  his  wife  the  use  and  income 
of  one-third  of  his  house  and  lot  and  of  his  store  and  lot  in  the  city  of  New 
York,  authorized  and  directed  his  executors  to  lease  and  rent  that  portion 
not  devised,  to  pay  all  taxes,  expenses  and  charges,  ''and  to  divide  the 
residue  of  the  income  thereof  "  among  the  testator's  five  children  during 
life,  and  after  death  he  devised  "  the  same  to  their  heirs  in  fee  forever." 
In  settlement  of  a  suit  brought  by  the  widow  for  dower,  the  childreD 
agreed  to  keep  the  house  and  store  in  good  repair  and  pay  to  her  one- 
third  of  the  gross  income.  The  executors  thereafter  leased  both  prem- 
ises,  paying  her  the  one- third  so  agreed  upon.  In  an  action  brought  by 
a  son  of  one  of  said  children  upon  the  death  of  his  father  for  partition,, 
the  trial  court  ordered  a  sale  and  partition,  and  that  the  widow  refund 
one-third  of  the  taxes,  repairs,  etc..  paid  foi*  six  years  prior  to  the  com- 
mencement of  the  action.  JIM,  error;  that  the  testator's  intention  was 
to  give  the  executors  power  to  rent  the  whole  premises,  paying  to  the 
widow  one-third  of  the  income,  and  out  of  the  remainder  to  pay  all 
expenses;  also  that  while  the  grandchildren  as  remaindermen  might  not 
be  bound  by  the  contract  of  the  parents  as  life  tenants,  the  construc- 
tion given  by  them  to  the  will  and  acted  upon  for  many  years  would 
not  be  overturned  when  the  provisions  were  reasonably  capable  of  that 
construction. 

Reported  below,  54  Hun,  SOO. 

(Argued  Febmary  11,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  November  7,  1889,  which  modified  by  reversing  a  judg- 
ment of  partition  and  for  an  accounting  of  rents,  entered  upon 
the  report  of  a  referee,  so  far  as  it  imposed  any  liability  upon 
the  defendant  Sai*ah  M.  Starr. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

T/ieodore  If.  Sllhnan  for  appellant.  The  General  Term 
erred  in  holding  that  by  testator's  failure  to  make  any  allusion 
in  the  fourth  clause  to  the  payment  of  taxes,  etc.,  upon  the 
one-third  of  the  premises  in  question  given  to  his  widow  for 
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life,  and  by  providing  in  the  sixth  clause  for  the  payment  of 
taxes,  etc,  upon  the  residue  "being  two-thirds,"  which  the 
executors  were  authorized  to  lease  under  a  trust  power,  an 
intention  was  sufficiently  expressed  to  support  the  inference 
that  the  taxes,  expenses  and  repairs  were  not  intended  to  be 
divided,  but  were  to  be  wholly  paid  out  of  the  proceeds  of  the 
rents  and  profits  of  tlie  two-thirds.  {Hitch  v.  Ilauxhursty 
114  N.  Y.  512 ;  Graham  v.  J)onnigan,  3  Bosw.  516.)  The 
Greneral  Term  erred  in  holding  that  this  appellant  was  in  anj" 
way  bound  by  the  alleged  agreement  of  compromise  dated 
October  15,  1858.  (Sharkey  v.  Mansfield,  90  N.  Y.  227 ; 
Adair  v.  Brimmer,  74  id.  539.)  The  General  Term  was 
correct  in  hoUing  that  the  provision  contained  in  the  fourth 
paragraph  of  testator's  will  was  in  lieu  and  bar  of  dower  of 
the  defendant  Sarah  M.  Starr.  {Fn  re  Zahrt,  94  N.  Y.  605 ; 
Vernon  v.  Vernon,  53  id.  351 ;  Sullivan  v.  McCann,  2  N. 
Y.  Supp.  253  ;  KmvolinJca  v.  Schlegel,  104  N.  Y.  125.)  The 
General  Term  erred  in  not  granting  to  the  plaintiff  a  new  trial 
upon  reversal  of  the  judgment  of  the  Special  Term,  (firiffin 
V.  Marquardt,  17  N.  Y.  28 ;  Foot  v.  Ins.  Co.,  61  id.  571.) 

Frederick  II.  Moji  for  defendants,  appellants.  These  appel- 
lants never  assented  to  the  payment  to  respondent  of  the 
amount  she  received.  {Adair  v.  Brimmer,  74  K.  Y.  539  ; 
Duncan  v.  Berlin,  11  Abb.  [N.  S.]  116;  Code  Civ.  Pro. 
§  1589;  McCahe  v.  McCabe,  18  Hun,  153.)  Respondent': 
interest,  under  the  fourth  clause  of  the  will  w^as  an  ordinarv 
life  estate  in  an  undivided  third  of  the  property.  {Pinckney 
V.  Phlckney,  1  Brad.  269.)  The  sixth  clause  of  the  will  does 
not  enlarge  the  estate  given  to  respondent  by  the  fourth  clause, 
or  charge  any  of  her  burdens  as  life  tenant  upon  any  one  else,. 
( Wylie  V.  Lochwood,  86  N.  Y.  291.) 

Matthew  Hale  for  respondent.  Even  if  the  will  be  held  to 
intend  ultimately  to  devise  the  fee  as  claimed  by  the  appellants 
of  either  the  whole  estate  or  of  the  "  two-thirds "  only,  this 
would,  nevertheless,  be  void  for  creating  a  suspension  of  the 
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power  of  alienation  of  the  fee  beyond  the  duration  of  two 
lives  in  being  at  the  time  of  the  creation  of  the  trust  estate. 
(Field  V.  Fidd,  4  Sandf .  Ch.  528 ;  Ward  v.  Ward,  105  N. 
Y.  74.)  If  it  shall  be  held  that  the  testator  devised  the 
remainder  in  fee  of  all  his  real  estate  to  his  grandchildren, 
nevertheless,  the  agreement  of  October  18,  1858,  was  still 
binding  upon  all  of  the  appellants.  (  U,  S,  T.  Co.  v.  Hoche^ 
116  N.  Y.  130 ;  Gleason  v.  Ketteltas,  17  id.  495.)  The  pay- 
ments to  Mrs.  Starr,  the  defendant  and  respondent,  being 
voluntary  and  under  a  claim  of  right  on  her  part,  and  there 
being  no  mistake  of  fact,  the  money  cannot  be  recovered  back 
in  any  event.  {Mayor,  etc.,  v.  Erben,  3  Abb.  Ct.  App.  Dec. 
1255;  24  IIow.  Pr.  358;  10  Bosw.  189;  Flower  v.  Lance,  59 
N.  Y.  603 ;  Cox  v.  Mayor,  etc,,  103  id.  519.)  The  money 
could  not  be  recovered  from  her  until  after  specific  demand 
made  before  this  suit.  None  ever  was  made.  {Soutkvyick  v. 
F.  ^\  Banik,  84  N.  Y.  420,  430.) 

IIaight,  J.  This  action  was  brought  for  a  partition  and  an 
accounting  for  the  rents  of  the  premises  known  as  No.  7  Great 
Jones  street  and  No.  5  Barclay  street  in  the  city  of  New  York. 

On  December  3,  1856,  Nathan  Starr  died  seized  and 
possessed  of  these  premises.  He  left  a  last  will  and  testament 
the  material  portions  of  which  are  as  follows : 

"  Fourth.  I  give  and  bequeath  to  my  wife,  Sarah  Maria, 
the  use  and  income  of  one-third  part  of  my  house  and  lot  of 
land  situate  and  lying  in  the  city  of  New  York  and  known  as 
No.  7  Great  Jones  street ;  also  one-third  of  the  use  and  income 
t)f  my  store  and  lot  of  land  in  the  city  of  New  York  and 
known  aa  No.  5  Barclay  street  during  her  natural  life. 

"  Sixth.  I  authorize  and  direct  my  said  executors  or  such  of 
them  as  shall  take  upon  themselves  the  execution  of  this  will, 
the  survivor  or  survivors  of  them,  to  lease  or  rent  that  portion 
of  my  real  estate  not  heretofore  devised,  being  one-third  of  my 
house  and  lot  of  land  known  as  No.  7  Great  Jones  street ;  also 
my  store  and  lot  of  land  known  as  No.  5  Barclay  street,  from 
time  to  time  to  collect  the  rents  and  income  thereof,  to  pay 
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all  taxes,  expenses  and  repaii's  and  all  other  charges  thereon, 
and  to  divide  the  residue  of  the  income  thereof  and  ])ay  the 
same  in  equal  proportions  to  my  five  children,  Kathan  S.  Starr, 
Harriet  W.  Barry,  Zaloman  W.  Starr,  Mary  E.  Starr  and 
Frederick  A.  Starr  during  their  natural  lives,  and  after  their 
death  I  do  devise  and  bequeath  the  same  to  their  heirs  in  fee 
forever." 

Thereafter  an  action  was  commenced  in  the  Supreme  C^ourt 
by  the  widow  Sarah  Maria  Starr  against  the  children  of  the 
testator,  in  which  judgment  was  asked  that  she  have  dowep 
admeasured  in  the  premises  in  addition  to  that  devised  to  her, 
and  that  the  provisions  of  the  will  be  construed  by  the  court 
and  their  true  intent  and  meaning  declared  and  adjudged. 

Thereupon  and  on  October  18,  1858,  an  agreement  was 
entered  into  between  the  widow  and  the  children  of  the  tes-" 
tator'  in  which  such  suit  was  settled  and  discontinued,  she 
releasing  her  claim  for  dower  and  the  children  agreeing  ta 
keep  the  house  and  store  in  good  repair,  and  to  pay  her  one-> 
third  of  the  rents  and  income  of  the  real  estate,  free  fron* 
taxes,  assessments  or  charges,  ordinary  and  extraordinary^ 
Thereupon  the  executors  leased  the  whole  of  such  premisea 
and  paid  her  one-third  of  the  gross  income  therefrom  until 
the  commencement  of  this  action. 

This  action  is  prosecuted  by  the  plaintiff  who  is  a  grandson 
of  the  testator  and  a  son  of  Nathan  S.  Starr,  who  was  one  of 
the  executors  appointed  under  the  will  to  carry  out  its  pro^ 
visions.  The  trial  court  ordered  a  sale  and  a  partition  of  the 
proceeds  and  out  of  such  proceeds  adjudged  that  the  widow 
refund  one-third  of  the  taxes,  repairs,  insurance,  etc.,  paid  upon 
such  premises  during  the  six  years  prior  to  the  commence^ 
ment  of  the  action. 

The  question  presented  is  to  be  determined  hy  the  con-* 
struction  of  the  sixth  clause  of  the  will.  The  fourth  clause 
gives  the  use  and  income  of  one-third  of  the  real  estate 
mentioned  to  the  widow  during  her  life,  and  this  clause  stand- 
ing alone  would  doubtless  require  her  to  preserve  the  premises 
T)y  paying  her  proportion  of  the  taxes  and  repairs,  and  it  la 
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contended  that  the  sixtli  clause  does  not  change  or  limit  her 
duty  in  this  regard  ;  that  it  creates  a  trust  in  the  executors  to 
rent  the  remaining  two-thirds,  to  pay  the  taxes,  expenses, 
repairs  and  other  charges  thereon,  and  to  divide  the  residue 
among  his  five  children,  naming  them,  during  their  natural 
lives.  This  perhaps  is  the  literal  reading  of  the  clause,  but 
does  such  construction  express  the  intent  of  the  testator?  No 
power  of  sale  so  far  as  the  real  estate  is  concerned,  is  given  to 
the  executors.  A  naked  power  in  trust  is  created  to  rent  the 
premises  during  the  lives  of  the  testator's  children.  The 
widow  is  given  the  use  of  one-third  during  her  life ;  the  chil- 
dren are  given  the  use  of  the  other  two-thirds  during  their 
lives.  The  real  estate  is  covered  with  buildings;  that  on 
Great  Jones  street  is  a  dwelling-house,  and  that  on  Barclay 
street  is  a  store.  If  as  is  claimed,  the  power  in  trust  is  limited 
to  the  two-thirds  devised  to  the  children  for  their  lives,  then 
it  would  follow  that  the  executors  could  rent  only  two-thirds 
of  the  dwelling-house  and  two-thirds  of  the  store,  and  the 
widow  would  have  the  right  to  either  occupy  or  herself  rent 
to  others  the  remaining  one-third  of  each  of  those  buildings, 
and  this  right  would  extend  to  every  room  therein.  For 
reasons  that  will  readily  suggest  themselves,  it  will  at  once  be 
seen  that  such  a  power  would  be  impracticable,  and  impossible 
of  execution,  unless  the  widow  should  voluntarily  join  with 
the  executors  in  leasing  to  the  same  persons.  Although  there 
is  no  express  language  extending  the  power  of  the  executors 
to  the  life  estate  devised  to  the  widow,  yet  it  is  quite  apparent 
from  the  provisions  of  the  will  and  the  situation  of  the  prop- 
erty that  such  was  the  intention  of  the  testator. 

In  construing  wills  the  court  may  transpose,  reject  or  sup- 
ply words  so  that  it  will  express  the  intention  of  the  testator. 
(Phmips  V.  Davies,  92  N.  Y.  200-204 ;  TUden  v.  areen^  40 
N.  Y.  S.  R.  512-532;  Pond  v.  Bergh,  10  Paige,  140.) 

Extending  the  power  given  to  the  executors  so  as  to  include 
the  life  estate  of  the  widow  and  inserting  the  proper  words 
expressing  such  intent,  they  would  be  directed  to  rent  the  one- 
third  of  the  premises  the  income  of  which  was  devised  to  the 
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widow  for  life,  as  well  as  that  portion  devised  to  the  children 
for  their  lives.  With  the  powers  of  the  executors  so  extended 
the  sixth  clause  may  be  read  as  construed  by  the  General,Term, 
that  is,  that  the  executors  are  to  collect  the  rents  from  the 
two-thirds  demised  to  the  children,  and  out  of  such  rents  to 
pay  all  the  taxes,  repairs,  etc.,  thereon,  meaning  the  trust 
^tate,  and  to  divide  the  residue  of  the  two-thirds  among  the 
children. 

This  view  would  be  in  harmony  with  the  concluding  clause 
of  the  section  in  which  the  testator  after  the  death  of  his 
children  devises  and  bequeaths  "  tlie  same  "  to  the  heirs  of  his 
children  in  fee  forever,  the  words  "  the  same  "  meaning  tlie 
entire  trust  estate. 

Of  course,  if  the  widow  should  at  that  time  still  be  living, 
the  devise  would  be  subject  to  her  life  estate.  The  language 
used  does  not  clearly  express  the  intent  of  the  testator  and  it 
is  left  somewhat  obscure,  but  we  are  inclined  to  the  view  that 
his  intentions  were  as  above  expressed,  and  that  the  will  should 
be  so  construed. 

This  view  was  adopted  by  the  parties  to  the  contract  to 
which  we  have  alluded.  It  has  been  acted  upon  since  October, 
1858.  It  was  adopted  by  the  guardians  of  the  grandchildren 
after  the  death  of  their  parents  and  was  acquiesced  in  by  the 
plaintiff  four  years  after  he  became  of  age.  Whilst  the  grand- 
children, as  remaindermen,  may  not  be  bound  by  the  contract 
entered  into  by  their  parents  as  life  tenants,  the  construction 
adopted  therein  has  been  accepted  and  acted  upon  for  so  many 
years  and  is  so  eminently  just  that  we  should  not  feel  justified 
in  overturning  the  same,  when  the  provisions  of  the  will  are 
reasonably  capable  of  tlie  construction  given  and  so  acted  on. 

The  judgment  of  the  General  Term  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 
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Edward  Kane,  Ilesjx)iident,  v.  The  New  York,  New  Haven 
AND  Hartford  Railroad  Company,  Appellant. 

A  traveler  approaching  a  railroad  crossing  guarded  by  gates,  is  not  required 
to  exercise  the  same  vigilance  in  looking  and  listening  as  when  the 
approaches  are  not  so  guarded. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  received 
by  plaintiff  through  defendant's  negligence,  these  facts  appeared:  plain- 
tiff was  driving  along  a  highway,  which  crossed  defendant's  tracks,  in 
an  open  wagon;  the  crossing  was  protected  by  gates  on  each  side  of  the 
railroad;  as  plaintiff  approached  the  tracks  he  found  the  gates  closed;  a 
train  passed,  the  gates  were  opened  and  plaintiff  started  on  but  after  he 
had  passed  the  lirst  gate,  both  were  again  closed  so  that  escape  was 
impossible;  he  was  struck  by  another  train  and  injured.  It  was  dark 
at  the  time  of  the  accident,  and  the  train  which  had  passed  obstructed 
the  view  of  the  approaching  train;  plaintiff  and  his  witnesses  testified  that 
they  neither  heard  nor  saw  the  latter  until  a  moment  before  the  collision. 
Utldf  that  tlie  question  as  to  plaintiff's  contributory  negligence  was 
properly  submitted  to  the  jury. 

The  court  charged,  on  the  question  of  damages,  that  plaintiff  wascntitled 
to  recover  for  present  pain  and  what  he  would  endure  in  the  future. 
Held,  no  error. 

Plaintiff  did  not  claim  on  the  trial  any  liability  on  defendant's  part  because 
of  a  failure  to  ring  the  bell  or  blow  the  whistle  on  the  approaching  train, 
but  the  ground  of  liability  was  the  alleged  mismanagement  of  the  gates. 
Before  the  trial  the  provision  of  the  act  of  1854  (§  7,  chap.  282,  Laws  of 
1854),  requiring  the  bell  to  be  rung  or  whistle  sounded  upon  a  locomo- 
tive approaching  a  highway  crossing  had  been  repealed.  (Chap.  593, 
Laws  of  1886).  Defendant's  counsel  requested  the  court  to  charge  that 
it  was  not  bound  as  matter  of  law  to  ring  the  bell  or  blow  the  whistle. 
This  request  was  refused.  Held,  no  error;  as  it  had  no  bearing  upoa 
the  issue. 

(Argued  January  27,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  second  judicial  department,  entered  upon  an 
order  made  May  16,  ISOO,  which  affinned  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  plaintiff  through  the  alleged  n^ligence 
of  defendant.  • 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Henry  TT.  Tafi  for  appellant.  The  verdict  of  the  jury 
was  contrary  to  the  law  upon  the  question  of  contributory 
negligence,  and  sliould  have  been  set  aside  upon  the  motion 
for  a  new  trial.  [Rogers  v.  Murray^  3  Bosw.  357 ;  WoAigler 
V.  Swift,  90  N.  Y.  38 ;  Buckley  v.  G.  P.  <J&  E.  M.  Co.,  113 
id.  540 ;  Clark  v.  Richards,  3  E.  D.  Smith,  89 ;  Bunten  v. 
0.  M,  Ins.  Co.,  4  Bosw.  254 ;  Currie  v.  Cowles,  6  id.  460 ; 
Msey  v.  Metcalf,  1  Den.  323;  Stamion  v.  Wetherwax,  16 
Barb.  259 ;  Emerson  v.  County  of  /Santa  Clara,  40  Cal.  543 ; 
JSeSnng  v.  S.  Ins.  Co.,  54  id.  159 ;  Fleming  v.  M.  Ins.  Co.^ 
4  Whart  65 ;  Feeney  v.  L.  I.  R.  R.  Co.,  116  K  Y.  375,  379 ; 
Glushing  V.  Sharp,  96  id.  677 ;  Palmer  v.  N.  Y.  C.  <&  H. 
R.  R.  R.  Co.,  112  id.  234.)  The  judge  was  in  error  in  allow- 
ing the  jury  to  base  a  finding  of  damages  upon  any  pain 
which  the  plaintiff  might  suffer  in  the  future,  for  the  reason 
that  there  was  no  evidence  that  he  would  probably  or  even 
possibly  suffer  any  such  pain.  {Curtis  v.  R.  i&  S.  R.  R. 
Co.,  18  N.  Y.  534 ;  Mosher  v.  Russell,  44  Hun,  12 ;  St/rohm 
V.  JSr.  T.,  L.  E.  &  W.  R.  R.  Co.,  96  N.  Y.  305;  Filer  v. 
iT.  r.  C.  cfe  H.  R.  R.  R.  Co.,  49  id.  45 ;  Feeney  v.  Z.  I.  R. 
R.  Co.,  116  id.  375 ;  Matteson  v.  iT.  T.  C.  R.  R.  Co.,  62 
Barb.  364;  Laws  of  1886,  chap.  593.)  Non-experts  may 
always  testify  from  observation  of  facts  to  their  opinion  as  to 
insanity,  drunkenness,  memory.  (Whart.  on  Ev.  §§  451,  510, 
512 ;  Abb.  Tr.  Ev.  117,  118 ;  De  WiU  v.  Barly,  17  K  Y. 
340 ;  Ddafidd  v.  Parish,  25  id.  38 ;  Cla^pp  v.  FuOerton,  34 
id.  190 ;  MoLcomb  v.  Holcomh,  95  id.  320.)  The  cross-exami- 
nation of  a  witness  cannot  be  extended  to  new  matter  without 
being  treated  as  the  direct  evidence  of  the  party  cross-examin- 
ing and  subject  to  the  rules  of  direct-examination.  {Neil  v. 
Thorn,  88  N.  Y.  270,  275 ;  Creevy  v.  Carr,  7  C.  &  P.  64 ; 
Rush  V.  Smith,  1  C,  M,  &  R  93 ;  EU/niaker  v.  BucTdey,  16 
S.  &  R  72,  77  ;  Wood  v.  ConneU,  2  Whart.  542,  562 ;  Austin 
V.  State,  14  Ark.  555,  563 ;  Com>mmkAJoealth  v.  Mon^ell,  99 
Mass.  542 ;  Clifford  v.  Hunter,  3  C.  &  P.  16 ; ,  Wood  v. 
Machinsan,  2  W.  &  E.  273 ;  Bracegirdle  v.  BaUey,  1  F.  & 
F.  586;  Strohm  v.  iT.  Y.,  L.  E.  &  W.  R.  R.  Co.,  96  K  Y. 
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805 ;  McClam  v.  B,  C.  R.  R.  Co.,  6  N.  Y.  S.  R.  49 ;  Atkins 
V.  J/;  E.  Co.,  32  id.  214 ;  Jokrismi  v.  Jf.  /i\  Co.,  52  Hun,  111 ; 
Tozer  v.  iV\  r.  CI  cfe  //.  i?.  7?.  ij'.  Co.,  105  N.  Y.  617; 
Turner  v.  6%y  of  Newhurg^  109  id.  617 ;  Grviwold  v.  iT.  1" 
^.  d&  77;  R.  R.  R.  Co.,  115  id.  64.) 

John  11.  Clwpp  for  respondent.  Possibly  it  was  not  the 
duty  of  the  defendant  to  put  gates  at  the  crossing,  but  having 
put  them  there  the  defendant  was  bound  to  keep  them  down, 
crossing  the  street,  while  any  train  was  passing,  or  when  any 
train  was  about  to  pass ;  to  leave  them  up  or  to  raise  them 
was  an  invitation  to  any  one  desiring  to  cross  the  tracks  to 
proceed.  {Oldenburg  v.  N.  Y.  C.  dh  IT.  R.  R.  R.  Co.,  124 
N.  Y.  414 ;  Rodrian  v.  N.  Y.,  iT.  H.  <&  IT.  R.  R.  Co.,  125 
id.  526 ;  Ralmer  v.  iV":  Y.  C.  i&  H.  R.  R.  R.  Co.,  112  id. 
234 ;  Lindeman  v.  iT.  Y.  C.  A  IL  R.  R.  R.  Co.,  42  Hun,  306  ; 
CaU<ighan  v.  D.,  L.  dh  W.  R,  R.  Co.,  52  id.  277 ;  Glushing 
T.  Sliarp,  96  N.  Y.  676.) 

Follett,  Ch.  J.  The  defendant's  railroad  runs  through  the 
village  of  Portchester  in  a  northerly  and  southerly  direction, 
crossing  Adee  street  nearly  at  right  angles  and  at  grade.  The 
passenger  station  is  on  the  west  side  of  tlie  railroad  and  south 
of,  and  a  little  distance  from,  said  street.  The  crossing  is  pro- 
tected on  both  sides  of  the  railroad  by  gates,  which  are  lowered 
when  trains  are  passing  and  raised  when  the  defendant's  gate- 
man  deems  it  safe  for  teams  and  footmen  to  cross  the  tracks. 

On  the  northerly  side  of  Adee  street,  and  on  the  easterly 
side  of  the  railroad,  there  is  a  mound  of  rocks  fifteen  or  twenty 
feet  high,  but  its  size  is  not  otherwise  described,  nor  does  it 
appear  how  near  to  the  street  or  railroad  these  rocks  are. 

For  some  time  before  the  accident  about  to  be  described,  the 
plaintiff  had  been  employed  as  coachman  and  man  of  all  work 
by  Mr.  Berrian,  who  resided  some  little  distance  from  the  sta- 
tion. At  about  6.20  p.  m.  on  the  6th  of  February,  1889,  the 
plaintiff,  while  on  his  way  to  the  station  driving  in  an  open 
buckboard  wagon,  reached  a  point  about  forty  feet  east  of  the 
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east  gate,  which  he  found  closed ;  he  waited  until  the  east- 
bound  train  from  New  York  to  New  Haven  passed  the  cross- 
ing, at  which  time  the  gates  were  raised  by  the  gateman  and 
the  plaintiff  started  to  cross  the  tracks  for  the  purpose  of  going 
to  the  station.  Before  he  effected  a  crossing,  the  gates  on 
both  sides  of  the  railroad  were  lowered  so  that  escape  was 
impossible,  and  while  in  this  situation  he  was  struck  by  a  west- 
bound train  running  from  New  Haven  to  New  York,  and  was 
quite  severely  injured. 

The  fact  that  the  gates  were  raised  and  lowered  as  described, 
was  not  disputed  on  the  trial,  but  the  defendant  insisted  that 
the  gates  were  raised  after  the  first  train  passed  by  some  person 
not  in  its  service,  but  this  issue  was  found  for  the  plaintiff,  and 
established  the  negligence  of  the  defendant. 

The  defendant  insisted  on  the  trial,  and  now  insists,  that  the 
evidence  conclusively  shows  that  the  plaintiff,  had  he  looked 
and  listened,  might  have  discovered  the  approaching  trdn, 
and  that  by  not  doing  so,  he  neghgently  contributed  to  his 
injury.  It  was  dark  at  the  time  of  the  accident  and  the  gas 
hghts  were  burning. 

The  first  train  which  passed  just  before  the  gates  were  raised 
was  running  on  the  easterly  track,  and  the  train  from  New 
Haven,  which  struck  the  plaintiff,  was  on  the  westerly  track, 
so  that  during  the  time  they  were  passing  each  other  the  train 
bound  easterly  obstructed  the  plaintiff's  view  of  the  train  which 
infiicted  the  injury. 

The  engineer  of  the  train  testified  that  the  locomotive  bell 
was  rang  as  it  approached  the  crossing.  The  plaintiff  and 
other  witnesses  testified  that  they  neither  heard  nor  saw  the 
train  until  a  moment  before  the  collision. 

Upon  this  issue  the  court,  at  the  request  of  the  defendant, 
charged  that,  (1)^  "  Before  attempting  to  cross  the  track  the 
plaintiff  was  bound  to  look  and  listen,  and  if  by  looking  and 
listening  he  might  have  seen  and  heard  the  train  in  time  to 
avoid  being  struck,  he  cannot  recover."  (2)  "  That  if  the  east- 
bound  train  obstructed  his  view,  but  it  was  moving  out  of  his 
way,  so  that  in  a  short  space  of  time  he  would  have  had  a  clear 
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view  of  the  west-bound  train  approaching,  and  he,  without 
waiting,  and  as  soon  as  the  gate  was  open,  drove  across  and  in 
conseq^ience  was  injured,  he  was  guilty  of  contributory  negli- 
gence and  cannot  recover." 

The  defendant  now  insists  that  the  jury,  in  returning  a  ver- 
dict for  the  plaintiff,  violated  the  plain  instructions  of  the 
court.  It  is  possible  that  if  the  plaintiff  had  not  been  misled 
by  the  action  of  defendant's  gatenian,  which  was  an  invitation 
to  the  plaintiff  to  make  the  crossing,  that  he  might,  by  the 
exercise  of  great  vigilance  and'  care,  have  discovered  the 
approaching  train  in  time  to  have  avoided  the  collision ;  but 
it  does  not  conclusively  appear  that  had  he  looked  when  he 
started  to  cross  the  tracks  that  he  could  have  seen  the  approach- 
ing train  in  time  to  have  avoided  the  accident,  as  it  was  dark 
and  his  view  was  obstructed  by  the  east-bound  train  and  the 
mound  of  rocks.  It  is  well  settled  that  a  traveler  approaching 
a  crossing  guarded  by  gates  is  not  required  to  exercise  the 
same  vigilance  to  look  and  listen  as  when  he  approaches  one 
not  so  guarded,  {liodricm  v.  N,  JT.,  N.  H.  <fe  H.  R.  B.  Co., 
125  K  Y.  526 ;  Oldenburg  v.  K  Y.  C.  cfe  IT.  R.  E.  R.  Co,, 
124  id.  414;  Palmer  v.  If.  Y.  C.  db  H.  R.  R.  R.  Co.,  112 
id.  234.) 

Under  the  evidence  in  this  case,  it  was  a  fair  question  of  fact 
for  the  jury  to  determine  whether  the  plaintiff  by  his  own 
negligence* contributed  to  the  accident  which  caused  the  injury, 
and  we  do  not  think  the  defendant  is  in  a  position  to  take  advant- 
age of  instructions  which  were  perhaps  too  favorable  to  it. 

The  court  charged  that  the  plaintiff  was  entitled  to  recover, 
"  for  the  pain  which  he  has  endured  both  present  and  future, 
because  he  cannot  maintain  any  other  action  hereafter,"  to 
which  instruction  the  defendant's  counsel  took  the  following 
exception :  "  I  desire  to  except  to  your  honor's  charge  where 
you  say  that  the  plaintiff  is  entitled  to  recover  for  the  pain  and 
suffering  both  present  and  future  and  I  ask  your  honor  to 
chai^  that  any  pain  or  suffering  which  he  has  now  or  has  had 
in  the  past  by  reason  of  lack  of  proper  medical  treatment  or 
care  he  cannot  have  pay  for."     The  court  replied :  "  I  charge 
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the  jury  that  he  has  to  recover  for  the  injuries  that  he  has 
sustained  and  that  the  jury  can  look  to  the  future  as  well  as  to 
the  past,  because  the  plaintiff  can  maintain  no  other  action." 
To  this  instruction  the  defendant's  counsel  took  a  general 
exception. 

It  is  argued  on  the  part  of  the  appellant  that  these  instruc* 
tions  were  erroneous,  for  the  reason  that  there  is  no  evidence 
that  the  plaintiff  would  probably  suffer  pain  in  future.  Upon 
this  issue  the  plaintiff  testified :  "  I  was  able  to  do  anything 
before  the  accident.  I  could  do  anything  before  this  happened 
me.  Since  this  accident  I  cannot  do  near  the  work.  My  head 
sometimes  when  I  am  cleaning  off  the  horses  my  head  gets 
dizzy  and  have  to  catch  hold  the  stall  to  keep  myself  up,  and 
I  forget  a  good  deal.  My  memory  is  defective.  It  was  good 
before,  and  my  hip  troubles  me  most  of  the  time  in  damp 
weather.  It  is  sore,  it  has  the  effect  upon  my  power  to  walk, 
my  ability  to  walk,  that  I  cannot  walk  as  goo<J  as  I  used  to." 
The  plaintiff's  employer  testified :  "  Since  the  accident  plain- 
tiff is  very  forgetful.  Very  recently  and  quite  often  I  will 
arrive  at  the  depot  and  he  will  take  me  home  and  I  find 
when  I  reach  home  that  he  was  told  to  tell  me  to  procure 
something  in  the  village  and  forgotten  all  about  it  He 
never  was  that  way  prior  to  the  accident.  He  is  unable  to  do 
the  work  that  he  did  before.  He  cannot  do  as  much  by 
one-half."  A  son  of  his  employer  testified :  "  Plaintiff  was  a 
very  good  workman,  could  do  anything.  Since  this  accident 
has  occurred  I  have  seen  him  around  the  place  there.  He  is 
not  a  good  workman  now,  at  times  he  goes  lame  and  is  very 
forgetful  and  has  no  memory  whatever.  Prior  to  this  acci- 
dent he  was  not  forgetful,  lie  had  a  very  good  memory." 
The  defendant  called  a  surgeon  who  testified  that  he  had 
examined  the  plaintiff  and  found  a  scar  on  the  back  of  his 
head  over  an  inch  in  length,  that  his  nose  was  not  straight,  and 
gave  evidence  of  pain  on  manipulation  of  his  right  hip  joint 
which  seemed  neuralgic  in  character,  that  on  manipulating  the 
hip  joint  the  plaintiff  complained  of  pain  and  had  a  slight  con- 
traction of  the  muscles.     That  the  trouble  was  in  the  muscles 
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and  it  might  be  from  a  contusion.  This  evidence  was  snflSeient 
to  justify  the  court  in  charging  the  jury  that  the  plaintiff  was 
entitled  to  recover,  if  the  defendant  was  liable,  for  the  pain 
that  he  would  endure  in  the  future.  No  error  was  committed 
by  the  court  in  submitting  the  question  of  damages  to  the 
jury.  The  learned  counsel  for  the  defendant  requested  the 
court  to  charge  "  that  the  defendant  was  not  bound,  as  a  matter 
of  law  either  to  ring  its  bell  or  blow  its  whistle,"  which  was 
refused  and  the  defendant's  counsel  excepted.  Section  7  of 
chapter  282,  Laws  1854,  which  provides  that  a  bell  shall  be 
rung  or  a  whistle  sounded  on  locomotives  for  at  least  eighty 
rods  before  crossing  a  highway  or  street,  and  makes  railroad 
corponations  liable  for  all  damages  sustained  by  any  person  by 
reason  of  neglecting  this  duty  was  repealed  by  chapter  593, 
Laws  1886.  {Lewis  v.  N^.  T.,  L.  K  <&  F.  R.  R.  Co.,  123 
N.  Y.  496.) 

The  plaintiff  tn  this  case  did  not  claim  that  the  defendant 
was  liable  because  of  its  failure  to  ring  a  bell  or  sound  a  whistle 
but  the  sole  ground  of  liability  alleged  in  the  complaint  and 
proved  on  the  trial  was  the  mismanagement  of  the  gates. 
Before  this  request  was  made  the  court  had  made  no  allusion 
to  the  sounding  of  the  bell  or  whistle,  and  it  was  but  incidently 
alluded  to  on  the  trial,  not  as  a  ground  of  liability,  but  ajs  bear- 
ing upon  the  question  of  whether  the  plaintiff  contributed  to 
his  own  injury. 

Whether  the  bell  was  rung  not  having  been  made  an  issue 
on  the  trial  and  the  defendant's  liability  for  the  injury  not 
being  predicated  upon  the  failure  to  ring  a  bell  or  sound  a 
whistle  it  was  not  error  for  the  court  to  refuse  to  charge  as 
requested. 

None  of  the  objections  to  the  admissibility  of  evidence 
require  attention. 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  Landon,  J.,  in  result. 

Judgment  affirmed. 
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Sanford  Vroman  et  ah,  Appellants,  v.  Charles  E.  Rogers,       I}^  ^ 

Respondent. 

It  seefM,  that  a  party  having  and  assuming  to  maintain  a  dock  and  slip  to 
supply  wharfage  for  hire  is  bound  to  keep  them  in  suitable  condition 
for  that  purpose,  and  for  any  injury  or  loss  resulting  to  a  person  prox>- 
erly  using  them,  solely  occasioned  by  a  failure  to  perform  this  duty, 
he  is  liable. 

The  duty,  however,  is  imposed  upon  one  hiring  wharfage  to  exercise 
ordinary  care  and,  if  by  such  exercise,  he  could  have  discovered  the 
defect  causing  the  injury,  he  is  guilty  of  contributory  negligence. 

In  an  action  to  recover  damages  for  an  injury  to  plaintiffs'  barge  and  its 
cargo  while  lying  at  defendant's  dock,  wharfage  at  which  had  been 
leased  by  plaintiffs,  the  testimony  of  the  latter  was  to  the  effect  that 
they  made  the  lease  upon  the  representation  of  defendant  that  the  place 
at  the  wharf  so  let  was  safe  and  had  six  feet  of  water  at  low  tide;  that 
at  the  wharf  it  was  less  than  six  feet  and  the  ground  under  the  barge 
sloped  down  outward  from  the  docks,  so  that  at  low  tide  the  side  of  the 
barge  near  the  dock  rested  on  the  bottom,  and  by  reason  of  the  slope 
broke  away  from  its  fastenings  and  turned  over,  thus  causing  the  loss 
complained  of.  The  barge  had  been  at  the  dock  for  ten  days  prior  to 
the  injury,  and  at  low  tide  had  rested  on  the  bottom.  The  court 
instructed  the  jury  that  if  they  found  that  the  bottom  of  the  slip  was 
defective  or  in  unsafe  condition,  and  this  caused  the  loss,  the  further 
question  was  for  them  to  determine  whether  defendant  was  guilty  of 
negligence  and  plaintiffs  free  from  contributory  negligence.  Plaintiffs' 
counsel  requested  the  court  to  charge  **  that  if  defendant  made  the  state- 
ment that  this  place  was  all  right,  the  plaintiffs  had  the  right  to  rely  on 
that  statement."  The  court  stated  that  the  jury  might  consider  that  on 
the  question  of  negligence,  and  declined  to  charge  that  the  jury  might 
rely  on  the  statement  or  that  it  relieved  them  from  making  a  personal 
examination.  Held,  no  error;  that  while  assuming  the  statement  was 
made,  plaintiffs  were  justified  in  assuming  it  to  be  true,  and  negligence 
could  not  be  imputed  to  them  in  placing  the  barge  there  without  per- 
sonal examination,  the  inference  was  justified  that  when  previously  at 
low  tide  the  barge  rested  on  the  bottom,  it  could  have  been  easily  ascer- 
tained whether  the  ground  beneath  it  was  suitable  to  rest  upon,  and  the 
question  of  contributory  negligence  was  properly  submitted  to  the  jury. 

(Argued  February  12,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  27, 
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1889,  which  afiirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict,  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

Benjamin  RauBch  for  appellants.  PlaintiflEs  had  a  right  to 
rely  upon  the  representations  made,  and  to  assume  that  the 
defendant  knew  of  the  formation  of  the  bottom  of  the  slip. 
They  were  not  required  to  make  a  personal  examination,  but 
were  entitled  to  a  reasonably  safe  place.  {Leary  v.  Woodruffs 
4t  Hun,  99 ;  76  N.  Y.  617 ;  Barber  v.  Abendroth,  102  id.  406.) 
Defendant  was  bound  to  furnish  them  a  reasonably  safe  place, 
even  in  the  absence  of  any  express  agreement.  {NewaU  v. 
BarOeU,  114  N.  Y.  399 ;  S.  ife  E.  on  Neg.  §  498 ;  PiMsbwrgh 
V.  Ouir,  22  Penn.  St.  54.) 

H,  B.  Hubbard  for  respondent.  The  objection  to  the 
question  put  to  the  witness  Hibberd  Young  was  not  well  taken. 
(Oroaby  v.  Day^  81  N.  Y.  242 ;  Cushmam,  v.  U.  S,  L,  Ins. 
Co.,  70  id.  81 ;  1  Greenl.  on  Ev.  [13th  ed.]  490,  §  440 ;  Price 
Y.  Powell.  3  N.  Y.  322;  PuUnian  v.  Coming,  9  id.  93; 
Bear88  v.  Copley,  10  id.  93 ;  Curtis  v.  Garvo,  26  id.  426 ; 
Moore  v.  Westervelt,  27  id.  234.)  There  can  be  no  recovery 
unless  there  was  a  defect  in  the  bottom  of  the  river  which 
caused  the  accident,  and  the  jury  believes  that  the  defendant 
had  notice  that  the  bottom  of  the  river  at  the  point  in  question 
was  unsafe,  or  could  have  discovered  it  by  a  I'easonable  exam- 
ination commensurate  with  the  use  to  be  made  of  the  premises, 
and  was  guilty  of  negligence  in  allowing  the  plaintiff  to  moor 
ills  vessel  at  the  unsafe  place ;  and  unless  the  plaintiff  is  wholly 
free  from  any  negligence  on  his  part  which  contributed  to  the 
iceident  {Barber  w.  Abend  roth,  102  N.  Y.  406;  Carlton  v. 
F.  S.  Co.,  99  Mass.  216 ;  Le€mf  v.  Woodruff,  4  Hun,  99 ;  76 
N.  Y.  617.) 
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Bradley,  J.  The  purpose  of  the  action  was  to  recover 
damages  for  alleged  injury  to  tiie  plaintifEs'  barge  and  its  cargo 
while  at  the  wharf  of  the  defendant  at  the  foot  of  Twenty- 
fourth  street  in  the  city  of  Brooklyn ;  and  it  was  founded  on 
the  charge  that  the  plaintiffs  leased  wharfage  there  of  the 
defendant  upon  the  representation  of  the  latter  that  the  place 
so  let  was  safe,  and  that  it  had  six  feet  of  water  at  low  tide ; 
that  the  plaintiffs  anchored  their  barge  there,  loaded  with  hay 
and  feed  and  tied  it  up  to  the  dock ;  and  that  after  it  had 
remained  there  ten  days,  it  broke  away  and  turned  over,  caus- 
ing the  injury  to  the  boat  and  the  destruction  of  the  cargo. 
And  it  is  alleged  that  this  was  occasioned  by  the  depth  of  the 
water  at  low  tide,  there  being  less  than  as  represented,  and  by 
the  unsafe  condition  of  the  ground  beneath  dt.  The  barge 
was  one  hundred  and  sixty  feet  in  length  and  thirty  feet  in 
width.  And  there  was  evidence  tending  to  prove  that  the 
surface  of  the  ground  under  the  vessel  sloped  down  outward 
from  the  dock  so  that  at  twelve  or  fifteen  feet  from  it,  the 
water  was  in  depth  six  feet  greater  than  it  was  four  feet  from 
the  dock.  It  is  claimed  that  the  low  tide  at  the  time  in  ques- 
tion caused  the  side  of  the  boat  near  the  dock  to  rest  upon 
the  bottom,  and  by  reason  of  the  slope  of  the  ground  as  before 
mentioned  the  boat  broke  away  from  its  fastenings  and  turned 
over,  producing  the  injury  and  loss  complained  of.  And  there 
was  evidence  tending  to  prove  that  such  may  have  been  the 
cause,  although  that  was  a  question  of  fact  for  the  jury  and 
was  submitted  to  them.  The  court  having  instructed  the 
jury  that  if  they  found  that  the  bottom  of  the  slip  was  defect- 
ive or  in  unsafe  condition,  and  that  it  was  the  cause  of  the 
plaintifPs  loss,  the  further  questions  for  them  to  determine 
were  whether  the  defendant  was  chargeable  with  negligence 
and  the  plaintijBfe  free  from  contributory  negligence,  as  upon 
the  finding  of  the  former  in  the  affirmative  and  the  latter 
in  the  negative,  the  plaintiffs'  right  to  recover  was  depend- 
ent The  plaintiffs'  counsel  requested  the  court  to  charge 
the  jury  that  "if  the  defendant  made  the  statement  that 
SicKELS  —Vol.  LXXX VII.        22 
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this  place  was  all  right,  the  plaintiffs  had  the  right  to  rely 
on  that  statement."  The  court  thereupon  remarked  that  the 
jury  might  consider  that  on  the  question  of  negligence  and 
give  it  such  weight  as  they  thought  proper,  and  declined 
to  charge  that  the  plaintiffs  had  the  right  to  rely  on  the 
statement  that  the  place  was  all  right  or  that  it  relieved 
them  from  the  necessity  of  making  personal  examination. 
And  upon  the  exception  to  such  refusal  arises  the  main  ques- 
tion requiring  consideration.  There  was  some  evidence  tend- 
ing to  support  the  fact  that  such  statement  was  made  to  the  ' 
plaintiffs  before  they  took  the  wharf.  And  it  is  urged  by  the  • 
plaintiffs  that  the  liability  of  the  defendant  was  not  dependent  j 
upon  negligence,  but  that  upon  the  finding  of  that  fact  by  the 
jury  the  right  to  recover  would  necessarily  follow  as  for 
breach  of  contract,  if  the  slip  was  not  all  right  and  the  injury 
was  in  consequence  of  such  condition.  There  was  in  terms  no 
undertaking  to  indemnify  or  protect  the  plaintifik  against  loss 
by  reason  of  any  condition  at  the  wharf  or  in  the  bed  beneath 
the  water  there.  The  defendant  was  not  asked  to  do  that 
What  was  said  by  him  on  the  subject  was  in  its  nature  a  rep- 
resentation, and  if  made  in  good  faith  he  could  be  charged 
with  liability  as  for  negligence  only.  The  plaintiffs  having 
and  assuming  to  maintain  the  dock  and  slip  to  supply  wharfage 
of  vessels  for  hire,  was  bound  to  keep  them  in  suitable  condi- 
tion for  the  purpose,  and  for  any  injury  or  loss  resulting  to 
persons  properly  using  them  occasioned  by  his  failure  to  per- 
form his  duty  in  that  respect,  he  was  chargeable  with  negli- 
gence and  liability.  {Leary  v.  Woodruffs  4  Hun,  99 ;  76  N.  Y. 
617 ;  Barber  v.  Ahendroth^  102  id.  406 ;  Carleton  v.  Franconia 
Iron  (&  Steel  Co,^  99  Mass.  216.)  This  duty  of  a  wharfinger 
requires  of  him  diligence  to  give  safety  to  the  use  of  the  wharf 
and  its  harbor  by  his  patrons,  while  upon  them  is  imposed 
ordinary  care.  And  assuming  that  assurance  was  given  by 
the  defendant  to  the  plaintiffs  that  the  place  where  the  barge 
was  moored  was  in  suitable  condition  and  all  right,  they  were 
at  liberty  to  assume  it  to  be  so,  and  were  justified,  without 
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imputation  of  negligence  on  their  part,  to  put  their  vessel 
there  without  personal  examination,  beyond  what  was  obvions 
to  ascertain  whether  or  not  it  was  suitable  for  their  use,  pro- 
vided they  correctly  represented  to  the  defendant  the  character 
of  their  vessel  and  the  depth  of  water  requisite  for  it.  And  if 
they  suilered  loss  by  reason  of  a  defective  condition  of  the 
wharf  or  slip  before  they  had  opportunity,  or  reason  to  observe 
or  apprehend  it,  and  which  condition  the  defendant  knew 
existed,  or  by  proper  diligence  may  have  ascertained,  he  was 
chaigeable  with  the  consequences.  But  the  plaintiffs'  barge 
remained  there  ten  days  before  the  injury,  and  in  the  mean- 
time it  had  at  low  tide  rested  on  tlie  ground  of  which  the 
plaintiff  were  advised.  The  inference  was  justified  that  it 
could  then  be  easily  ascertained  whether,  at  its  particular  loca- 
tion, as  tied  to  the  dock,  the  ground  beneath  it  was,  or  not, 
suitable  for  it  to  rest  upon.  And  it  was  in  reference  to  the 
knowledge  and  the  means  of  observation  during  the  time  the 
boat  was  at  the  dock  that  the  ruling  was  made  upon  the  request 
to  charge  and  the  question  of  contributory  negligence  submit- 
ted to  the  jury.  In  that  view  it  is  not  seen  that  the  court  was- 
in  error.  The  dock  was  over  one  thousand  feet  in  length,  and 
along  it,  farther  down  than  the  place  where  the  barge  wo? 
located,  the  water  was  deeper.  And  as  bearing  upon  the 
question  presented  at  the  trial  there  was  evidence  on  the  part 
of  the  plaintiffs  that  their  employe,  who  took  the  vessel  to  the 
dock,  informed  the  defendant's  superintendent  before  it  was 
anchored  there,  that  it  drew  six  feet  of  water.  There  was 
also  evidence  tending  to  prove  that  the  water  near  the  dock 
at  that  place  was,  at  low  tide,  of  that  and  greater  deptli.  And 
the  inference  was  permitted  that  the  dSsignation  of  that  place 
as  suitable  for  the  vessel  was  made  by  such  superintendent  in 
view  of  the  information  so  received  of  the  depth  of  water 
requisite  to  float  it,  and  that  if  no  more  than  as  so  represented 
had  been  required,  the  place  may  have  been  suitable  for  the 
wharfage  sought  by  the  plaintiffs,  and  the  injury  may  not  have 
been  suffered.    Thus  was  also  presented  by  the  evidence  a 
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question  of  fact  not  observed  in  the  proposition  which  the 
coart  was  requested  to  charge,  and  which  so  qualified  the 
plaintifEs'  right  to  }iave  such  proposition  submitted  to  the  jnrj 
as  to  support  the  refusal  to  charge  it  as  matter  of  law. 

There  was  no  error  in  the  ruling,  and  no  exception  was  well 
taken. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mabtik  Y.  B.  Smith  et  al.,  Eespondents,  v.  Charles  Wise 

et  al,  Impleaded,  etc..  Appellants. 

In  an  action  to  set  aside  a  general  assignnient  as  fraudulent  and  for  an 
accounting,  actual  fraud  as  against  creditors  of  the  assignor,  both  on 
his  part  and  that  of  the  assignee,-  was  proved  and  found.  The  inter- 
locutory judgment  adjudged  the  assignment  void,  appointed  a  receiver 
and  required  defendant  to  deliver  to  him  all  of  the  assigned  property, 
and  to  pay  over  all  the  income,  profits,  etc.,  received  therefrom  'Mess 
any  lawful  disbursements  made  or  incurred  by  said  assignee."  The 
assignor  had  been  engaged  in  a  manufacturing  business.  On  the 
accounting  the  referee  allowed  the  assignee  the  amount  paid  by  him  to 
the  workmen  in  the  factory,  who  were  preferred,  for  work  done  prior  to 
the  assignment,  and  the  additional  value  given  to  the  stock  by  working 
it  after  the  assignment,  but  refused  to  allow  expenditures  inctrred  by 
the  assignee  for  appraising  stock,  payment  for  legal  services,  rent  of 
factory,  labor,  etc.  Held^  no  error;  that  the  provision  in  the  judgment 
did  not  extend  the  right  to  credits  for  disbursements  beyond  those  which 
would  be  treated  as  lawful  without  its  aid;  and  that  as  the  disburse- 
ments so  made  were  in  furtherance  of  the  fraudulent  scheme,  and  by 
virtue  of  power  dependept  upon  title  or  right  of  possession,  they  were 
unlawful. 

The  assignment  preferred  otrtain  notes  made  by  the  assignor  and  indorsed 
by  a  firm,  of  which  the  assignee  was  a  member;  these  notes  were  paid 
by  the  assignee  before  the  commencement  of  the  action.  Held,  that 
while  the  assignee  was  to  be  treated  as  never  having  had  title,  and,  there- 
fore, as  against  creditors,  no  rights  dependent  upon  litle  were  available 
to  him,  as  the  payment  of  the  notes  was  made  by  direction  of  the 
assignor  when  he  was  at  liberty  to  make  it,  and  when  the  direction  was 
operative,  the  assignee  was  entitled  to  be  allowed  the  sum  paid. 

(Argued  December  14,  1892;  decided  March  15,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  June  term,  1889,  which  modified,  and  afiirmed  as 
modified,  a  final  judgment  in  favor  of  plaintiffs  and  afiirmed 
an  interlocutory  judgment  entered  upon  an  order  of  Special 
Term,  confirming  the  report  of  a  referee. 

The  action  was  brought  to  set  aside  the  assignment  of  the 
defendant  James  White  for  the  benefit  of  his  creditors,  to  the 
defendant  Charles  Wise,  as  fraudulent  against  such  creditors. 

The  a«ignor  was  engaged  in  the  bnsineas  of  manufacturing 
shoes  in  the  city  of  Brooklyn.  He  made  the  assignment  April 
22,  1886.  The  plaintiffs,  then  being  creditors,  afterwards  in 
May,  June  and  July  following,  recovered  judgments  against 
him,  and  on  July  fourteenth  commenced  this  action. 

The  defendant  White  did  not  answer.  The  trial  of  the 
issues  made  by  the  answers  of  .the  other  defendants  resulted  in 
a  decision  of  the  court  that  the  assignment  was  fraudulent  and 
void  as  against  the  creditors  of  White,  followed  by  a  judgment 
vacating  the  assignment,  appointing  a  receiver  to  take  posses- 
sion of  the  property,  and  a  referee  to  take  and  state  the 
accounts  of  the  defendants.  The  defendants  Wise  constituted 
the  firm  of  L.  &  C.  Wise,  a  creditor  of  White  for  consider- 
able amount,  and  by  the  assignment  given  a  preference  pre- 
ceded after  that  for  wages  of  employes  only  by  a  debt  repre- 
sented by  notes  of  White,  indorsed  by  L.  &  C.  Wise,  held  by 
the  Irving  National  Bank.  The  trial  court  found  that  the 
assignment  was  made  pursuant  to  arrangement  between  the 
parties  to  it,  that  the  assignor  and  his  wife  should  have  and 
derive  from  it  certain  benefits  and  advantages  in  fraud  of  his 
creditors ;  and  that  shortly  after  the  assignment  was  made,  and 
to  carry  out  such  an  arrangement,  the  assignee  sold  the  stock 
and  property  in  the  shoe  factory  to  the  defendant  Hirsch; 
that  such  sale  was  colorable  only,  and  the  defendants  Wise 
furnished  the  money  to  make  it ;  and  that  the  business  was 
carried  on  for  their  benefit  in  the  name  of  Hirsch.  By  the 
judgment  the  sale  to  him  was  also  set  aside.  And  the  referee, 
in  stating  the  accounts  of  the  defendants,  charged  them  with 
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tlie  property,  and  gave  them  credit  for  only  the  amount  of 
$760.59,  paid  by  the  assignee  to  the  workmen  in  the  factory 
for  services  performed  prior  to  the  assignment.  Exceptions 
taken  to  the  disallowance  to  the  assignee  of  certain  items  of 
credit  claimed  by  him  were  heard  at  Special  Term ;  and  excep- 
tion to  the  disallowance  of  the  amount  paid  by  the  assignee  to 
the  Irving  National  Bank  in  satisfaction  of  the  notes  held  by 
it  and  before  mentioned  was  sustained,  and  the  other  excep- 
tions save  one  were  overruled.  On  appeal  by  both  the  plain- 
tiffs and  defendants  to  the  General  Term,  the  order  of  the 
Special  Term,  so  far  as  it  sustained  such  exceptions,  was 
reversed  and  in  other  respects  affirmed.  The  payments  dis- 
allowed and  for  which  tlie  assignee  claims  he  should  have 
credit  are : 

1.  The  payment  to  appraisers  for  appraising  the 

stock,  machinery,  etc.,  in  factpry,  of $150  00 

*2.  The  payment  to  counsel  for  legal  services  ren- 
dered to  the  assignee 1,500  00 

S,  The  payment  for  feed  for  horses,  rent  of  fac- 
tory, labor,  etc 451  25 

4.  The  payment  to  Irving  National  Bank  of  debt 

preferred  in  the  assignment ; 4,871  94 

as^^=^=aBS  ass 

Further  facts,  to  which  reference  may  be  deemed  necessary, 
appear  in  the  opinion. 

Otto  Harwitz  for  appellants.  The  findings  of  fraud  as 
against  both  the  assignor  and  the  assignee,  made  by  the  trial 
justice,  are  unsupported  by  evidence.  {Halpm  v.  P.  Ins,  Co.j 
118  N.  Y.  165 ;  Brayton  v.  Shermwn,  119  id.  623 ;  Durant 
V.  Pi&rson,  124  id.  444 ;  T.  N.  Bank  v.  Gueniher,  123  id. 
568 ;  MomdeviUe  v.  Avery ^  Id.  376 ;  Smith  v.  Perrine^  121 
id.  376;  Nordlinger  v.  Anderson^  123  id.  544;  Orook  v. 
Rindskopf,  105  id.  476 ;  Thompson  v.  Fuller,  28  N.  Y.  S. 
R.  4;  Kmgston  v.  Koch,  57  Hun,  12;  Cvyler  v.  McCart- 
Tiey,  40  N.  Y.  241 ;  TalcoU  v.  He89,  31  Hun,  282 ;  Shvita 
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V.  Hbagldnd,  85  N.  Y.  464;  Hardman  v.  Boehn^  39  id. 
200 ;  Livermore  v.  Northrop^  44  id.  107 ;  Loos  v.  Wilkirv' 
son,  110  id.  210 ;  Starin  v.  Kelly,  88  id.  418 ;  Penal  Code, 
§  589  ;  Perry  on  Trusts,  412-415,  422 ;  Hoisted  v.  Gardcm, 
34  Barb.  422;  Tmrnismd  v.  Steams,  32  K  Y.  209-216; 
Jessup  V.  Hulse,  21  id.  168 ;  Levy's  Acctg.,  1  Abb.  [N.  C] 
177 ;  In  re  Rider,  23  Him,  91 ;  In  re  Hyman,  13  K  Y. 
S.  R  136 ;  In  re  Wolff,  13  Daly,  481 ;  In  re  MarUin, 
Id.  105;  N.  R.  Bank  v.  Schuman,  63  How.  Pr.  476; 
Boerum  v.  Schenck,  41  N.  Y.  182 ;  FuUon  v.  Whitney,  66 
id.  548 ;  Judson  v.  AbeU,  5  Wkly,  Dig,  221.)  There  is  no 
evidence  in  the  case  which  will  warrant  any  finding  tliat  the 
assignee  was  guilty  of  any  meditated  fraud  in  the  assignment. 
(Burrill  on  Assign.  §  371.)  The  lawful  disbursements  made 
or  incurred  by  the  assignee  should  have  been  allowed.  {Loos 
V.  WUkinson,  113  N.  Y.  485.)  The  assignee,  before  the  com- 
mencement of  this  action  and  before  the  plaintiff  had  acquired 
any  lien  upon  the  moneys  in  his  hands,  paid  to  the  Irving 
National  Bank  $4,871-ftV,  being  the  payment  of  promissory 
notes  made  by  the  assignor  and  held  by  the  Irving  National 
Bank,  upon  which  notes  the  assignee's  firm  were  indorsers, 
and  w^hich  notes  were  preferred  under  the  assignment.  This  . 
payment  should  have  been  allowed  to  the  assignee.  {Cramer 
V.  Blood,  57  Barb.  155 ;  Murphy  v.  Briggs,  89  K  Y.  446 ; 
Wakeman  v.  Orover,  4  Paige,  23 ;  Ames  v.  Blunt,  5  id.  13 ; 
Enawer  v.  C.  N.  Bank,  124  N.  Y.  552.) 

Alex.  Blumenstiel  for  respondents.  Any  device  to  cover 
up  property  fur  the  benefit  of  the  assignor,  or  to  secure  to  him, 
directly  or  indirectly,  any  benefit  is  fraudulent.  (  White  v. 
Fagen,  18  Wkly.  Dig.  358 ;  3  K.  S.  [7th  ed.]  2327,  §  1 ; 
McClurg  v.  Leckey,  3  Penn.  St.  83  ;  Cvrrie  v.  Hart,  2  Sand. 
Ch.  352 ;  Machie  v.  Cairns,  5  Cow.  547 ;  Burrill  on  Assign- 
ments, 514 ;  Bishop  on  Insolvency,  182,  §  203.)  An  inten- 
tional omission  from  schedule  of  property  belonging  to  the 
assignor  is  sufficient  evidence  of  a  fraudulent  intent  to  vitiate 
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the  assignment.  {Bagley  v.  Bowe^  18  J.  &  S.  100;  Schultz 
V.  Hoagland^  85  N.  Y.  464;  helm  v.  Ilenleln^  16  Abb.  [N. 
C]  73.)  The  conduct  of  the  assignee,  if  not  a  part  of  the 
arrangement  under  which  tlie  assignment  was  made,  would 
not  invalidate  it,  but  where  the  evidence  shows  that  such 
acts  are  a  part  of  a  general  plan  of  which  the  assignment 
was  the  inception,  these  are  evidences  of  fraud,  for  which  the 
assignment  can  be  avoided.  {Cuyler  v.  McCartney^  40  N.  T. 
221,  239 ;  Pine  v.  liickert,  21  Barb.  469 ;  Shepard  v.  IHU, 
6  Lans.  387 ;  Forbes  v.  Waller,  25  K  Y.  430.)  Where  a 
transfer  is  set  aside  for  actual  fraud  actively  and  knowingly 
participated  in  by  the  grantee,  the  same  is  an  absolute  nullity 
from  its  inception,  and  the  fraudulent  grantee  must  account 
for  the  entire  property  received  by  him,  and  cannot  be  allowed 
for  any  payment  made  or  obligation  incurred  by  virtue  of  tlie 
fraudulent  grant.  {Davis  v.  Leopold j  87  N.  Y.  620 ;  Bnmr 
ham  V.  Brennan,  10  J.  &  S.  49 ;  Swift  v.  IJart,  35  Hun,  128 ; 
Shaw  V.  Hardey,  71  N.  Y.  319 ;  Solomon  v.  Moral,  53  How. 
Pr.  342 ;  Bump  on  Fraud,  Conv.  573,  574 ;  Loos  v.  Wilkin- 
son, 110  N.  Y.  195 ;  Biggs  v.  Murray,  2  Johns.  Ch.  565 ; 
Wood  V.  Hunt,  38  Barb.  362;  Briggs  v.  Mitchell,  60  id. 
288 ;  Harris  v.  Sumner,  2  Pick.  38 ;  McKie  v.  (jfilchrist,  3 
Penn.  340 ;  Ooodwin  v.  Hammond,  13  Gal.  168 ;  Holla/nd  v. 
Orofut,  20  Pick.  321 ;  Barland  v.  Walker,  7  Ala.  269 ;  Pet- 
tibone  v.  Stevens,  15  Conn.  26.)  The  judgment  in  this  case 
has  established  that  the  instrument  which  has  been  set  aside 
was  never  a  general  assignment.  {BilMngs  v.  Bussell,  101 
N.  Y.  226.)  The  defendants  have,  by  their  act,  rendered  the 
proceeding  necessary,  and  they,  and  not  the  creditors,  should 
pay  the  expense  thereof.  {BrUce  v.  Kelly,  7  J.  &  S.  27 ; 
Pond  V.  Comstock,  20  Hun,  492-497 ;  Dewey  v.  Moyer^  72 
K  Y.  76 ;  Wait  on  Fraud.  Con.  §  192 ;  McCloskey  v.  StevoaH^ 
63  How.  Pr.  142 ;  P.  Bank  v.  M(/rton,  67  N.  Y.  203.) 

Bradley,  J.  The  case  presented  by  the  facts  as  found  by 
the  trial  court  was  one  of  fraud  in  fact  as  against  the  creditors 
of  the  assignor  and  chargeable  to  both  parties  to  the  assign- 
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nient ;  and  snch  findings  essential  to  the  conclusion  that  the 
assignment  was  fraudulent  and  void  as  against  such  creditors 
were  supported  by  the  evidence. 

And  by  it  the  inference  was  warranted,  as  the  fact  was  found, 
that  to  consummate  the  plan  and  purpose,  with  whicli  the 
assignment  was  made,  to  continue  the  business  for  the  mutual 
benefit  and  advantage  of  the  assignor  and  the  defendants 
Wise,  the  sale  of  the  stock,  property  and  machinery  of  the 
factory  was  made  by  the  assignee  Wise  to  the  defendant 
Ilirsch,  and  that  such  sale  was  fictitious  and  made  and  intended 
as  a  cover  to  the  business  to  be  carried  on  with  the  property 
for  the  benefit  of  the  other  defendants  pursuant  to  the  design 
contemplated  when  the  assignment  was  made,  to  the  end  that 
the  assignor  might  realize  a  benefit  to  himself  out  of  the 
assigned  estate.  The  conclusion  of  tlie  trial  court  was  war- 
ranted by  the  evidence,  and  the  interlocutory  judgment  entered 
on  its  decision  was  properly  affirmed  by  the  General  Tenn. 

Other  questions  arise  on  the  appeal  presenting  for  review 
the  accounting  represented  by  the  referee's  report  The  evL 
dence  taken  at  the  trial  was  not,  nor  was  that  taken  before  the 
referee,  in  the  record  upon  that  appeal  to  the  General  Term. 
The  findings  of  the  trial  court  as  well  as  those  of  the  i*eferee 
were  there.  The  facts  represented  by  the  record  supported 
the  view  of  the  General  Term  that  this  case  was  one  of  actual, 
positive  fraud  as  against  the  creditors  of  the  assignor  on  the 
part  of  both  him  and  the  assignee.  It  followed  that  the 
assignment  was,  on  its  vacation,  properly  treated  as  void  ah 
initio^  and  as  a  consequence  it  afforded  no  protection  to  the 
assignee  to  the  prejudice  of  such  creditors.  {/Sands  v.  Codwise, 
4  Johns.  536 ;  Davis  v.  Leopold,  87  N.  Y.  620 ;  Swift  v. 
IlaH,  35  Hun,  128.) 

The  referee  allowed  to  him  the  amount  paid  the  workmen 
in  the  factory  for  services  performed  prior  to  the  assignment 
and  the  additional  value  given  to  the  stock  by  working  it  after 
the  assignment,  so  as  to  give  the  creditors  the  value  only  of 
it  as  of  that  tima  The  referee  found  that  the  various  sums 
claimed  to  have  been  expended  by  the  assignee,  except  that 
SicKELs— Vou  LXXXVIL        23 
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BO  allowed,  were  paid  out  in  pursuance  and  furtherance  of  tlie 
scheme  to  defraud  tlie  creditors  of  White.  And  we  think 
that  none  of  them  otlier  than  that  paid  to  tlie  Irving  National 
Bank  require  any  special  consideration.  It  is  urged  that  the 
assignee's  right  to  allowance  of  his  disbursements  is  preserved 
by  the  provisions  of  the  decree  entered  upon  the  decision  of 
the  Special  Term  to  the  effect  that  the  defendants  should  hand 
over  to  the  receiver  all  the  property  of  the  assigned  estate 
^  and  likewise  account  and  ]>ay  over  all  the  income,  profits 
and  benefits  thereof  received  bv  them  or  either  of  them,  lesH 
€iny  lawful  dishursemenU  made  or  inaarred  hy  sadd  assignee,''^ 
That  provision  has  not  been  construed  to  extend  the  right  to 
credits  for  disbursements  beyond  those  which  would  be  treated 
as  lawful  without  its  aid.  We  see  no  error  in  the  disallowance 
of  the  assignee's  claim  for  disbursements  as  such. 

Before  this  action  was  commenced,  the  assignee  paid  to  the 
Irving  National  Bank  the  debt  due  to  it  and  which  was  firstly 
after  wages  of  employes,  preferred  in  the  assignment  amount- 
ing to  $4,871.94.  There  would  have  been  no  question  about 
his  right  to  credit  for  the  amount  so  paid  the  bank  if  he  had 
not  been  chargeable  with  actual  fraud  in  the  transaction  of 
making  the  assignment,  although  it  were  set  aside  as  fraudu- 
lent against  the  creditors  of  the  assignor.  {WaJceman  v. 
Grover^  4  Paige,  23 ;  Ames  v.  Blunts  5  id.  13 ;  CoUumb  v. 
Read^  24  N.  Y.  505.)  If  this  were  a  tortious  intermeddling 
by  Wise  with  the  property  of  White,  it  would  be  seen  that  he 
could  have  no  protection  whatever  in  the  disposition  of  it  or 
its  proceeds ;  and  if  such  was  the  legal  effect  of  the  vacation 
of  the  assignment,  the  consequence  w^ould  be  the  same.  But 
that  cannot  be  so.  His  possession  was  derived  from  the 
assignor  and  taken  with  his  assent  and  was  lawful.  When  the 
assignment  was  set  aside  for  actual  fraud  of  the  parties  to  it, 
he  was  as  to  creditors  treated  as  never  having  had  title  under 
the  assignment,  and,  therefore,  no  rights  dependent  upon  title 
were  as  against  them  available  to  him.  The  other  disburse- 
ments referred  to  were  made  by  virtue  of  power  dependent 
upon  title  or  the  right  to  possession  of  the  property  which 
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rested  in  the  transferring  clauses  of  the  assignment.  The  pay- 
ment to  the  bank  was  by  the  direction  of  the  assignor  expressed 
in  that  instrument.  It  was  made  when  the  debtor  was  at 
liberty  to  make  it,  and  when  the  direction  as  such  to  the 
assignee  was  operative.  The  amount  when  so  paid  passed 
beyond  his  control,  and  the  bank  being  a  hona  fide  creditor, 
could  retain  it  as  against  the  other  creditors.  {Knower  v. 
Bank,  124  K  Y.  552.) 

While  it  is  said  au  assignee  chargeable  with  participation  in 
the  fraud  cannot  effectually  assert  any  equity  in  his  behalf,  he 
may  have  rights  which  courts  will  recognize,  arising  out  of  his 
relation  to  the  property  taken  by  virtue  of  a  fraudulent  assign- 
ment so  far  as  they  are  consistent  with  those  of  the  creditors 
of  the  assignee,  and  do  not  prejudice  them.  {Loos  v.  Wilkin- 
son, 113  N.  Y.  485.)  The  rights  of  the  creditors  may  be 
preferential,  may  be  made  so  by  voluntary  payment,  or  may 
result  from  the  greater  vigilance  of  some  than  other  creditors. 
In  the  present  case,  the  bank  had  the  benefit  of  the  direction 
by  the  debtor  of  a  preferential  payment  to  it,  and  the  execu- 
tion of  the  direction.  The  assignee  should  be  allowed  the 
amount  so  paid,  unless  the  fact  that  his  firm  had  indorsed  the 
notes  held  by  the  bank,  denied  to  him  the  right  to  such  allow- 
ance for  the  reason  that  otherwise  a  benefit  would  result  to 
him  from  the  appropriation  of  so  much  of  the  assigned  estate. 
There  may  be  some  apparent  force  in  that  view  in  its  bearing 
upon  the  policy  of  the  law  to  permit  the  adoption  of  no  rule 
which  may  tend  to  encourage  fraud.  But  no  benefit  to  the 
assignee  was  directly  derived  from  the  payment,  although  it 
had  the  effect  to  relieve  him  from  a  contingent  liability.  Nor 
was  it  an  appropriation  of  the  assigned  property  to  the  bene- 
fit of  the  assignee  in  the  sense  which  furnishes  a  reason  for 
charging  him  in  behalf  of  other  creditors  as  for  misappropria- 
tion of  the  amount  of  the  fund  so  paid  to  the  bank,  a  creditor 
of  the  assignor.  He  had  and  executed  the  direction  of  the 
debtor  White  to  pay  the  bank  debt  out  of  the  property  of 
which  his  possession  was  then  lawful.  {Murphy  v.  BriggSj 
89  N.  Y.  446,  451.)    The  view  of  the  General  Term  in  accord 
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with  that  of  tlie  referee  that  the  defendants  should  be  charged 
with  the  expenses  of  tlie  accounting,  seems  to  dispose  of  that 
question.  The  construction  of  the  provision  of  the  interlocu- 
tory judgment  to  the  effect  that  out  of  the  proceeds  and  the 
property  in  the  possession  of  the  receiver,  "  after  deducting  the 
legal  fees  and  expenses  of  the  said  receiver  and  of  the  said  ref- 
erence, the  said  receiver  pay  to  the  plaintiffs  "  the  amounts  of 
their  judgments  against  Smith,  is  not  necessarily  that  which 
is  contended  for  by  the  defendants.  While  it  apparently  pro- 
vides for  taking  the  expenses  of  the  reference  out  of  tlie 
estate,  its  purpose  may  have  been  the  protection  of  the  receiver 
in  paying  them  out  of  the  fund  and  without  any  view  to  the 
relief  of  the  defendants  from  such  expenses.  The  case  was 
hot  necessarily  an  improper  one  for  charging  them  with  the 
disbursements  of  the  action ;  and  this  is  done  by  a  subsequent 
provision  of  the  same  judgment.  There  is  no  occafiion  to 
interfere  on  this  review  with  the  conclusion  of  the  court  below 
on  the  subject  of  those  expenses. 

The  final  judgment  should  be  modified  by  deducting  from 
the  amount  with  which  the  defendants  are  there  charged,  the 
sum  of  $4,871.94  paid  by  the  assignee  Charles  Wise  to  the 
Irving  National  Bank,  and  interest  from  April  22,  1886 ;  and 
in  other  respects  the  judgments  should  be  affirmed* 

All  concur,  Follett,  Ch.  J.,  in  result 

Judgment  accordingly. 
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Sarah  M.  Warner,  Respondent,  v.  The  Press  Publishing 

Company,  Appellant 

While  ordinarily  in  an  action  of  libel,  the  question  whether  the  publication 
complained  of  was  privileged,  is  one  of  law  for  the  court,  where  the  facts 
upon  which  defendant  bases  the  claim  of  privilege  are  disputed  by 
plaintiff,  it  is  for  the  Jury  to  determine  as  to  the  existence  of  these  facts. 

An  imputation  of  malice  arises  from  proof  in  an  action  of  libel  that  the 
libelous  publication  is  false,  and  when  testimony  is  given  on  the  part 
of  defendant  tending  to  prove  the  absence  of  actual  malice,  the  question 
as  to  whether  malice  existed  is  one  of  fact,  and  if  found  to  exist,  the 
jury  in  their  discretion  may  award  exemplary  damages. 

A  libel  recklessly  or  carelessly  published,  as  well  as  one  induced  by  per- 
sonal ill  will,  will  support  an  award  of  exemplary  damages. 

In  such  an  action,  based  upon  an  article  in  a  newspaper  published  by 
defendant,  accusing  the  plaintiiS,  a  married  woman,  of  unchastity,  plain- 
tilTs  evidence  showed  the  article  to  be  false.  Defendant  gave  evidence 
tending  to  prove  the  absence  of  actual  malice  on  its  part.  The  court 
was  requested  by  defendant  to  charge  that  if  the  jury  found  it  was  not 
actuated  by  actual  malice  against  plaintiff,  they  cannot  award  any  dam- 
ages for  injured  feelings  or  mental  or  bodily  suffering;  this  was  refused. 
Held,  no  error. 

The  libelous  article  suggested  improper  relations  between  plaintiff  and 
one  8.  The  husband  of  plaintiff  was  called  as  a  witness  by  defendant, 
and  asked  if  he  had  had  any  dispute  or  conversation  with  his  wife  in 
relation  to  S.  This  was  objected  to  and  excluded  as  incompetent  under 
the  provision  of  the  Code  of  Criminal  Procedure  (§  881),  prohibiting 
a  husband  or  wife  from  disclosing,  without  the  consent  of  the  other,  a 
confidential  communication  made  by  one  to  the  other.    Held,  no  error. 

(Argued  January  29,  1892;  decided  March  15,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  February  3,  1890,  which  affirmed  a  judg- 
meut  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  was  an  action  for  libel. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joseph  M,  Keatinge  for  appellant.  Tlie  jury  were  not 
properly  instructed  on  the  question  of  damages.  The  court 
erred  in  refusing  to  charge  the  jury  that  in  the  absence  of 
actual  malice  on  the  part  of  the  defendant  they  could  not  award 
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damages  for  injured  feelings,  or  mental  or  bodily  suffering. 
(Townshend  on  Libel,  §  201 ;  J^ry  v.  BerineU^  4  Duer,  257 ; 
Brooks  V.  Harrison^  91  N.  Y.  91 ;  Bvj^y  v.  Dunlap^  56  N. 
H.  456.)  The  court  erred  in  excluding  the  evidence  of  the 
witness  Warner  to  the  effect  that  Smith,  the  writer  of  the  let- 
ters which  were  in  evidence  in  the  case,  had  been  the  subject 
of  conversation  between  Warner  and  the  plaintiff.  (Code  Civ. 
Pro.  §  831 ;  Fmder  v.  Fowler,  19  Civ.  Pro.  Kep.  282 ;  Parh 
hurst  V.  BerdeU,  110  N.  Y.  393.) 

A,  W.  Gleason  for  respondent  Whether  the  report,  if 
true,  is  privileged,  is  a  question  of  law  for  the  court,  but 
whether  the  report  was  true  and  fair  is  a  question  of  fact  for 
the  jury.  {Hamilton,  v.  Eno,  81  N.  Y.  116  ;  Thomxis  v.  Cross- 
well,  7  Johns.  264;  Lowell  Co.  v.  Houghton,  116  N.  Y.  525.) 
Charging  substantially  is  sufficient.  Court  is  not  bound  to 
adopt  particular  form  presented.  {Allen  v.  Stock,  51  N.  Y. 
668 ;  Conley  v.  Meeker,  85  id.  618 ;  Holhrook  v.  U.  cfe  S,  li. 
li,  Co.,  12  id.  236 ;  Ahenheim  v.  Samuel,  1  X.  Y.  Supp.  868.) 
The  court  is  not  bound  to  charge,  upon  request,  how  the  jury 
shall  find,  if  they  find  one  way  or  the  other  as  to  pardeular 
facts.  {Rexter  v.  Stariii,  73  N.  Y.  601 ;  Chapman  v.  E.  Ji, 
Co.,  55  id.  579 ;  Dol^n  v.  D.  cfe  //.  C.  Co.,  71  id.  285.)  In  an 
action  for  libel  the  jury  may  award  exemplary  damages  for 
wounded  feelings.  {Hamilton  v.  Eno,  16  Hun,  599 ;  81  X. 
Y.  116 ;  Brooks  v.  Harrison,  91  id.  83 ;  Litil^john  v.  Gree- 
ley, 13  Abb.  Pr.  41;  King  v.  Boot,  4  Wend.  114;  Holmes 
V.  Jones,  121  X.  Y.  461.)  Special  damages  in  the  future 
cannot  be  proved  and  are  disallowed.  In  actions  per  se  the 
prohibition  docs  not  apply.  {HaUteud  v.  Xehon,  24  Hun, 
400.)  Malice  does  not  mean  ill  will  in  libel  miX^ ;  it  is  an 
implication  of  law  from  the  false  and  injurious  nature  of  the 
charge.  {King  v.  Root,  4  Wend.  114;  Hamilton  v.  Eno, 
81  X.  Y.  116 ;  Benjamin  v.  Jones,  94  id.  51 ;  Moore  v.  M. 
N.  Bank^  123  id.  420;  Moore  v.  Francis,  121  id.  199.) 
Plaintiff's  requests  were  properly  charged.  (C'Ode  Civ.  Pro. 
§§  1907,  1908 ;  Laws  of   1871,  chap.  219.)     The  context  of 
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charge  must  be  properly  considered  as  a  whole.  {CaldweU  v. 
N.  J.  8.  Co.,  47  K  Y.  282 ;  liexter  v.  Starin,  73  id.  601 ; 
Moody  V.  Osgood,  54  id.  488 ;  Morehoxme  v.  Yeager,  71  N, 
Y.  584 ;  Fitzgerald  v.  Z.  /.  JR.  li.  Co.,  3  N.  Y.  Snpp.  230 ; 
DeWolf  Y.WiUiains,  69  N.  Y.  621;  Dunn  v.  Ilonibecic,  72 
id.  80;  Koster  v.  Noonan^  8  Daly,  231.)  The-  damages 
awarded  were  not  excessive.  Tlie  exclusion  of  what  Mr. 
Warner  said  to  a  reporter  affecting  his  belief  was  not  error. 
It  was  not  a  part  of  tlie  judicial  proceeding  and  was  inadinifrp 
sible.  {King  v.  Root,  4  Wend.  114;  Code  Civ.  Pro.  §  831  ; 
Parkkurst  v.  Berdell,  1 10  N.  Y.  386.) 

Parker,  J.  Tlie  judgment  under  review  awards  to  the  plain- 
tiff damages  against  the  defendant  for  publishing  in  the  New- 
York  ''  World  "  what  purported  to  be  a  brief  report  of  a  judicial 
proceeding  which  contained  matter  imputing  unchastity  to  her. 

The  defenses  sought  to  be  interposed  were  : 

1.  That  the  publication  was  privileged  because  a  fair  and 
true  report  of  a  proceeding  in  court 

2.  That  it  was  true. 

Ordinarily,  whetlier  a  publication  is  privileged  is  a  question 
of  law  for  the  court,  but  in  this  case  the  evidence  presented 
by  tlie  plaintiff  was  to  the  effect  that  the  matters  in  the  publi- 
cation of  which  complaint  is  made  were  neither  introduced  in 
evidence  nor  presented  in  court  for  such  a  purpose,  and,  there- 
fore,  formed  no  part  of  the  hearing  which  the  defendant  pre* 
tended  to  report. 

The  defendant  sought  to  sliow^  the  contrary,  and  thus  the 
case  was  brought  within  the  rule  that  where  the  facts  upon 
which  the  defendant  bases  a  claim  of  privilege  are  challenged 
by  the  plaintiff,  it  then  becomes  the  duty  of  the  court  to  sub- 
mit to  tlie  determination  of  the  jury  whether  there  exists  the 
facts  upon  which  the  privilege  was  sought  to  be  founded, 
{LcveU  Co.  V.  Hoxiyliton,  116  N.  Y.  525.) 

This  was  properly  done,  and  as  one  result  of  the  verdict,  it 
must  be  deemed  established  that  the  objectionable  publication 
was  not  privileged. 
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An  effort  was  also  made  on  the  part  of  the  defendant  to 
prove  that  the  matter  contained  in  the  report  was  true. 

This  attempt  was  met  by  the  testimony  of  the  plaintiff  assert- 
ing its  falsity,  and  whether  true  or  false,  was  one  of  the  ques- 
tions properly  submitted  to  the  jury,  who  by  their  verdjct 
have  settled  that  feature  of  the  controversy  favorablj^  to  the 
Contention  of  the  plaintiff. 

But  the  appellant  now  insist-s  that  the  court  erred  in  refusing 
to  charge  the  following  request :  "  If  the  jury  find  that  the 
defendant  was  not  actuated  by  actual  malice  against  the  plain- 
tiff, they  cannot  award  any  damages  to  her  for  injured  feelings, 
or  mental  or  bodily  suffering."  • 

It  asserts  that  in  the  absence  of  actual  malice,  injury  to  feel- 
ings, or  mental  or  bodily  suffering  are  not  elements  of  com- 
pensatory damages,  but  of  exemplary  damages ;  therefore,  the 
i^uest  called  for  less  than  was  the  defendant's  right 

This  contention  we  regard  as  not  well  founded.  From  the 
standpoint  at  which  we  are  required  to  view  the  case  it  appears 
that  the  defendant  published  of  and  concerning  the  plaintiff 
tnatters  imputing  unchastity  to  her ;  that  it  was  not  privileged 
and  was  false. 

The  plaintiff  gave  evidence  of  malice  when  she  proved  the 
falsity  of  the  libelous  publication,  and  in  the  absence  of  evi- 
dence on  the  part  of  the  defendant  tending  to  show  that  it  had 
neither  the  desire  nor  the  intention  to  wrong  her,  it  would 
have  been  the  duty  of  the  court  to  instruct  the  iurv  that  the 
plaintiff  might  be  awarded  exemplary  damages  in  their 
discretion. 

But  testimony  was  adduced  on  the  part  of  the  defendant, 
tending  to  prove  the  absence  of  actual  malice  on  its  part 
towards  the  plaintiff,  which  taken  in  connection  with  the  evi- 
dence of  malice  which  the  law  imputed  when  the  falsity  of 
the  libel  was  established,  j)resented  a  questicm  of  fact  whether 
malice  existed  in  the  publication.  If  found  to  exist,  then,  in 
their  discretion,  the  jury  could  award  exemplar}'  damages. 
(Sufnuds  V.  Evening  Mail,  75  N.  Y.  604 :  9  Hun,  288 ;  Berg- 
9)iann  v.  Jones^  94  N.  Y.  51-61.) 
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It  is  apparent,  tlierefore,  that  the  request  was  too  broad,  for 
had  it  been  charged,  it  would  have  deprived  plaintiff  of  her 
right  to  have  that  malice  which  the  law  imputed  to  the  false 
publication,  weighed  by  the  jury,  in  connection  with  the  testi- 
mony on  the  part  of  the  defendant,  to  the  effect  that  no  ill 
will  was  entertained  towards  the  plaintiff  nor  the  publication 
prompted  by  malice,  in  determining  whether  there  existed  such 
malice  as  would  justify  exemplary  damages. 

A  libel  recklessly  or  carelessly  published,  as  well  as  one 
induced  by  personal  ill  will,  will  support  an  award  of  punitive 
damages.     {Holmes  v.  J()7ic%  121  N.  Y.  461.) 

Our  attention  is  called  to  but  one  other  exception.  The 
libelous  article  suggests  improper  relations  between  the  plain- 
tiff and  one  Smith,  evidenced  by  letters  from  Smith  to  her/ 
She  denied  not  only  the  charge,  but  all  knowledge  of  the 
letters.  The  defendant  asserted  the  tnith  of  the  charges  and 
insinuations  contained  in  the  article,  and  in  support  of  its  con- 
tention called  the  husband  of  the  plamtiff,  to  whom  the  follow- 
ing questions  were  propounded : 

"  Q.  Had  you  any  dispute  with  Mrs.  Warner  at  any  time 
about  Smith  ?  Q.  Had  you  any  *  conversation  with  Mrs. 
Warner,  your  wife,  at  any  time  in  relation  to  a  man  by  the 
name  of  Frank  Smith  or  F.  Sidnev  Smith  ? " 

Objection  was  made  that  the  evidence  was  incompetent, 
under  section  831  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  "a  husband  and  wife  shall  not  be  compelled,  or, 
without  the  consent  of  the  other,  if  living,  allowed  to  disclose 
a  confidential  communication  made  by  one  to  the  other  during 
marriage." 

The  evidence  offered  could  have  no  purpose  useful  to  the 
defendant  unless  it  tended  to  show  that  during  such  a  conver- 
sation with  her  husband  she  said  or  did,  or  omitted  to  sav  or 
do  something,  from  which  it  might  be  inferred  that  there 
existed  an  unlawful  intimacv  between  her  and  Smith. 

A  conversation  on  such  a  subject  between  husband  and  wife 
seems  to  us  to  be  clearly  within  the  protection  of  the  statute. 

The  appellant  calls  our  attention  to  the  decision  in    Park- 
SiCKBLS  -  Vol.  LXXXVII.        24 
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hurst  V.  Berdell  (110  N.  Y.  386-393),  in  which  Judge  Eael, 
in  speaking  for  the  court,  said  :  "  What  are  confidential  com- 
munications within  the  meaning  of  the  section  ?  Clearly  not 
all  communications  made  between  husband  and  wife  when 
alone.  *  *  *  They  are  such  communications  as  are 
expressly  made  confidential,  or  such  as  are  of  a  confidential 
nature,  or  induced  by  the  marital  relations." 

Clearly,  the  definition  given  does  not  exclude  such  a  con- 
versation as  the  defendant  desired  to  prove  from  the  protection 
of  the  statute.  Its  nature  was  not  only  confidential,  but  it  was 
apparently  induced  by  the  marital  relation,  for  it  cannot  be 
conceived  that  such  a  topic  would  have  been  the  subject  of 
discussion  but  for  the  existence  of  such  relation  between  the 
parties. 

A  further  test  by  which  to  determine  whether  a  communi- 
Cition  is  confidential  is  suggested  by  the  learned  judge  in 
characterizing  the  nature  of  the  conversations  sought  to  be 
excluded  in  that  case.  He  said :  "  They  were  ordinary  con- 
versations relating  to  matters  of  business  which  there  is  no 
reason  to  suppose  he  would  have  been  unwilling  to  hold  in  the 
presence  of  any  person."   • 

It  cannot  bo  su])posed  that  both  husband  and  wife  would 
have  been  willing  to  discuss  such  a  subject  in  the  presence  of 
other  persons  or  would  have  consented  to  a  repetition  of  the 
conversation  by  either  party  to  it.  Its  nature,  and  the  relation 
of  the  parties,  forbade  the  thought  of  its  being  told  to  others, 
and  the  law  stamped  it  with  that  seal  of  confidence  which  the 
parties  in  such  a  situation  would  feel  no  occasion  to  exact 

The  wisdom  of  the  statute  was  never  more  apparent  than  in 
this  case  which  exhibits  a  worthless  husband  in  the  attempted 
role  of  a  destroyer  of  the  good  name  of  the  mother  of  his  chil- 
dren because  she  sought  in  the  name  of  the  law  to  compel  him 
to  contribute  towards  her  support  and  that  of  his  children. 

The  judgment  should  be  aflirmed. 

All  concur. 

Judgment  affirmed. 
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Cyrus  D.  Angell,  Respondent,  v.  William  Van  Schaick  et 

al.,  Appellants. 

In  an  action  by  a  real  estate  broker,  living  and  doing  business  in  Pennsyl- 
vania, to  recover  the  compensation  agreed  upon  for  his  services  in  effect- 
ing a  sale  for  defendant,  of  certain  lands  in  that  state,  the  answer 
aUeged  in  substance  that  under  the  statute  laws  of  that  state,  all  persons 
are  forbidden  from  engaging  in  that  business,  without  paying  the  pre- 
scribed fee  and  receiving  a  commission,  and  also  are  prohibited  from 
recovering  any  compensation  or  commission  for  such  services,  which 
statutes  were  referred  to  and  the  material  provisions  set  forth,  that  plain- 
tiff when  he  rendered  the  alleged  services  had  not  paid  the  fee,  that  the 
highest  appellate  court  in  that  state  had  "  in  a  proper  case  brought  before 
it  for  review,"  decided  that  a  real  estate  broker  not  having  paid  the  fee 
or  obtained  a  commission  could  not  recover  compensation.  Upoa 
demurrer  to  the  answer,  held,  that  it  set  forth  facts  sufficient  to  consti- 
tute a  defense;  that  it  was  not  essential  to  set  forth  the  facts  appearing  in 
the  case  referred  to,  or  to  give  its  title  or  where  reported;  but  the  averment 
that  the  courts  of  Pennsylvania  had  in  "  a  proper  case"  made  the  decis- 
ion was  sufficient  to  allow  proof  that  a  decision  had  been  made  decisive 
of  this  case. 

Also  held,  that  the  validity  of  the  contract  was  to  be  determined  by  the 
laws  of  Pennsylvania. 

AngeU  v.  Van  Schaick  (56  Him,  247),  reversed. 

(Argued  February  3,  1892;  decided  March  15,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  reversed  a  judgment. in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

E.  D.  Northrup  for  appellants.  The  alleged  contract  and 
cause  of  action  a^rose  in  the  state  of  Pennsylvania,  and  related 
wholly  to  real  estate  situated  therein.  The  questions  at  issue* 
are,  therefore,  governed  by  the  laws  of  Pennsylvania.  {John^ 
son  V.  HulingSy  103  Penn.  St.  498 ;  Holt  v.  Oreen^  73  id.  198  ; 
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Burkholder  v.  Beetem,  65  id.  496,  505 ;  Chadwick  v.  Collins^ 
26  id.  138.)  The  alleged  contract  was  an  illegal  contract,  as 
well  under  the  laws  of  New  York  as  under  the  laws  of  Penn- 
sylvania, for  hy  the  laws  of  Pennsylvania  the  plaintiff  was 
prohibited  from  doing  business  as  a  real  estate  broker,  without 
having  a  commission  or  license  therefor,  under  a  penalty  of 
$500  for  each  oflEense.  {Best  v.  Bander,  29  How.  Pr.  492 ; 
De  Witt  v.  Brisbane,  16  N.  Y.  512 ;  Sinith  v.  City  of  AJhany^ 
7  Lans.  14;  Swords  v.  Owen,  43  How.  Pr.  186;  Foley  v. 
Spier  J  100  N.  Y.  552 ;  M.  Bwnk  v.  Spaulding,  9  id.  62 ; 
Tluvtcher  V.  Morris,  11  id.  437.)  The  illegality  need  not  be 
such  as  tends  to  a  violation  of  law,  for  which  a  penaltj'  may 
be  inflicted,  to  make  the  contract  invalid.  {Tracy  v.  Tah 
m<juje,  14  N.  Y.  176,  179,  190;  Thalimer  v.  Brinkerhoff^ 
20  Johns.  397,  398;  Jackson  v.  Walker,  5  Hill,  27.)  No 
claim  can  be  founded  upon  an  act,  the  effect  of  which  is 
to  evade  an  excise  statute.  {Gray  v.  Hook,  4  N.  Y.  449 ; 
^^eUis  v.  Clark,  4  Hill,  424 ;  BeU  v.  LeggeU,  7  N.  Y.  176 ; 
Mosley  V.  Mosley,  15  id.  334 ;  Staples  v.  Govld,  9  id.  520 ; 
PorUr  v.  Uavens,  34  Barb.  533;  Teal  v.  Walker,  111  U.  S. 
242.)  The  jurisprudence  of  the  several  states  of  the  Union  is 
not  viewed  as  foreign  in  any  sense  in  the  courts  of  the  United 
States.  {Owin^s  v.  Hull,  9  Pet  625.)  If  the  contract  be 
rendered  illegal,  it  can  make  no  difference  in  point  of  law, 
whether  the  statute  which  has  made  it  so  has  in  view  the  pro- 
tection of  the  revenue,  or  any  other  object  {Cope  v.  Row* 
land,  2  Cromp.  157.)  The  statute  in  question  is  both  penal 
and  prohibitory.  If  it  were  only  penal,  with  no  express  words 
of  prohibition,  the  afiixiiig  of  a  penalty  for  the  doing  of  an 
act  renders  whatever  the  offender  may  do  in  contravention  of 
the  statute,  illegal,  and  he  cannot  recover  for  anything  tliat 
he  may  do,  to  which  that  penalty  relates.  {Hazard  v, 
Flury,  120  N.  Y.  227;  Brady  v.  May<yr,  etc,,  20  id.  312; 
Trwin  v.  WiUiar,  110  U.  S.  499 ;  Shepard  V.  Powers,  49 
Barb?  419;  Oscanyan  v.  W.  R,  A.  Co,,  103  U.  S.  261; 
Broion  v,  Tarkington,  3  Wall.  377 ;  Prindle  v,  Cwruthers, 
15  N.  Y.  31.) 
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WUliam  H,  Henderson  for  respondent.  Tlie  contract  set 
out  in  the  complaint,  and  which  constitutes  plaintiff's  cause  of 
action,  tested  by  the  laws  of  this  state,  is  a  valid  contract ;  it 
is  neither  malum  in  se^  nor  unjust,  nor  inequitable.  (Story 
on  Conf.  of  Laws,  §§  29,  33.)  The  fact  .must  aiBrmatively 
appear  that  the  jieglect  to  pay  the  tax  and  take  the  commission 
was  with  intent  to  evade  the  statutes  set  out  in  the  defense 
demurred  to  in  order  to  defeat  an  action  up*m  the  contract  in 
the  courts  of  the  state  of  Pennsylvania.  {Baker  v.  BaJcer^  6 
Lans.  509.)  Courts  of  this  state,  in  considering  questions  of 
this  character,  will  take  no  notice  of  the  tax  or  revenue  laws 
of  other  states.  {RandaU  v.  Yan  Henssdaer^  1  Johns.  94; 
Andreios  v.  Ilerriot^  4  Cow.  513 ;  Skinner  v.  Thiker^  34 
Barb.  333 ;  Thmnpson  v.  KetcJiem^  4  Johns,  ih^^^ ;  People  e*t 
rd.  V.  Gates^  43  N.  Y.  40.)  The  contract  sued  upon  is  just 
and  equitable ;  the  defendants  have  had  the  benefit  of  a  full 
performance  thereof  on  the  part  of  the  plaintiff.  It  would 
seem  to  be  against  public  policy  now  to  permit  them  to 
escape  performance  on  their  part  (Story  on  Conf.  of  Laws, 
§  22,  23.) 


Per  Curiam.  It  is  alleged  in  the  complaint  that  the  defend- 
ants  owned  real  estate  in  McKean  county,  Pennsylvania ;  that 
the  plaintiff  was  a  real  estate  broker,  having  his  office  in  that 
county,  and  that  in  1886  the  defendants  employed  the  plaintiff 
to  sell  their  realty,  agreeing  to  pay  him  $500  for  his  services 
if  he  sold  it  for  $30,000.  It  is  further  alleged  that  the  plain- 
tiff effected  a  sale  for  the  sum  mentioned.  An  answer  was 
interposed  in  which  two  defenses  were  pleaded :  (1)  A  general 
denial ;  (2)  that  in  1885  and  1886,  the  plaintiff  was  a  resident 
of,  and  engaged  in  the  business  of  a  real  estate  broker  in, 
McKean  county.  It  was  further  averred  that  by  the  statutes 
and  laws  of  that  state  all  persons  are  forbidden,  under  a  penalty 
of  five  hundred  dollars  for  each  offense,  to  engage  in  that 
business  without  paying  to  the  treasurer  of  the  county  a  fee 
fixed  by  the  statute,  and  obtaining  from  that  officer  a  com- 
misaion  authorizing  them  to  carry  on  the  business.    It  waa 
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also  alleged  that  "  the  highest  court  of  ultimate  and  appellate 
jurisdiction  of  said  state  of  Pennsylvania,  in  a  proper  case 
brought  before  it  for  review,  has  decided  and  still  holds,  that 
a  real  estate  broker  not  having  such  commission  or  not  having 
paid  or  caused  to«  be  paid  into  the  treasury  of  the  proper 
county,  the  sum  of  money  required  by  said  Uws  and  statutes 
to  procure  the  same,  cannot  recover  compensation  or  com- 
missions for  his  services  as  such  real  estate  agent  or  broker. 
That  by  the  laws  and  statutes  of  the  state  of  Pennsylvania  the 
plaintiff  was  absolutely  prohibited  from  using  or  exercising 
the  business  or  occupation  of  a  real  estate  broker  within  the 
state  of  Pennsylvania  under  a  penalty  of  five  hundred  dollars 
at  and  during  all  the  times  and  periods  of  time  mentioned  in 
Baid  complaint,  and  was  also  thereby  prohibited  from  recover- 
ing in  an  action,  any  compensation  or  commissions  for  his 
alleged  services  as  a  real  estate  broker,  alleged  in  said 
complaint"     *    *    ♦ 

The  statutes  are  referred  to  in  the  answer  by  the  dates  of 
their  enactment,  and  the  most  important  sections  are  literally 
set  forth.  It  was  further  alleged  in  the  answer:  "That  the 
plaintiff  before  the  first  day  of  January,  1887,  had  never  paid 
or  caused  to  be  paid  the  sum  or  fee  provided  and  required  by 
said  section  five  of  said  laws  and  statutes."  "  That  the  whole 
of  the  said  alleged  services  of  the  plaintiff  for  the  defendants 
herein,  and  all  the  other  matters  and  transactions  alleged  in 
said  complaint,  so  far  as  any  thereof  ever  occurred,  took  place 
or  were  transacted,  or  performed,  occurred,  took  place  and 
were  performed  and  transacted  in  said  city  of  Bradford  in  said 
county  of  McKean  and  state  of  Pennsylvania,  and  none  thei'eof 
were  performed,  transacted,  nor  agreed  to  be  done,  performed 
or  transacted  without  said  county  of  McKean ;  and  that  the 
land  and  property  alleged  and  mentioned  in  said  complaint 
was  wholly  situated  in  said  county  of  McKean."  To  this 
defense  the  plaintiff  demurred  "upon  the  ground  that  auch 
second  defense  is  insufficient  in  law  upon  the  face  thereof,  in 
not  stating  facts  sufficient  to  constitute  any  defensa"  Tliis 
demurrer  was  overruled  at  the  Special  Tenn,  and  a  judgment 
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entered  which  was  reversed  at  the  General  Term,  and  leave 
was  granted  tlie  defendants  to  appeal  to  this  court. 

The  learned  counsel  for  the  plaintiff  says  in  his  points  that 

the  second  defense  is  insufficient  because:  (1)  "There  is  no 

averment  that  the  facts  appearing  in  the  complaint  and  in  the 

answer   demurred  to,  do  constitute  such  a  proper  case^  (2) 

There  is  no  avennent  that  the  highest  appellate  court  of  said 

state  of  Pennsylvania  ever  did  decide  or  ever  will  decide  as  in 

the  answer  averred   upon  the  facts  now  appearing  in  these 

pleadings ;  (3)  What  facts  must  appear  to  constitute  a  proper 

case  in  the  judgment  of  that  court  of  ultimate  and  appellate 

jurisdiction  is  left  wholly  unstated."     The  position  of  counsel 

is  not  very  clearly  stated.     Of  course  no  decision  has  been 

made  by  the  courts  of  Pennsylvania  upon  the  identical  facts 

presented  by  the  pleadings  in  this  case,  because  they   have 

never  been  before  those  courts,  but  if  the  learned  counsel  for 

the  plaintiff  means  that  the  defendants  should  have  averred 

in  their  answer  that  the  decisions  were  made  in  cases  involving 

facts  like  or  similar  to  those  in  the  case  at  bar,  that  mode  of 

pleading  would  be  open  to  his  objection  that  such  an  averment 

would  be  but  an  allegation  of  the  conclusion  of  the  pleader 

that  the  facts  involved  in  the  decided  cases  were  in  legal  effect 

the  same  as  those  set  out  in  the  answer  in  this  case,  and  the 

result  would  be  that  all  of  the  facts  in  the  decided  cases  would 

have  to  be  set  forth  in  order  to  enable  the  defendants  to  prove 

the  decisions  of  that  state.     We  are  not  now  concerned  about 

what  the  courts  of  Pennsylvania  have  decided  or  upon  what 

particular  facts  their  decisions  were  made.     The  sole  question 

before  us  is,  have  the  defendants  pleaded  sufficient  facts  to 

enable  them  to  prove  what  those  courts  have  decided  ?     Upon 

the  trial  those  decisions  will  or  may  be  proved  in  the  manner 

provided  by  our  laws,  and  then  the  courts  of  this  state  will  be 

called  on  to  determine  whether  the  adjudications  made  by  the 

courts  of  the  state  of  Pennsylvania  are  decisive  of  this  case. 

It  is  sufficient  to  aver  that  the  courts  of  that  state  have  held 

that  a  real  estate  broker  cannot,  under  their  statutes,  recover 

icompensation  for  his  services  in  ncgotiating*sales  without  hav- 
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ing  received  a  coniinission  autliorizing  him  to  engage  in  that 
business.  It  is  neither  necessary  to  set  out  the  facts  on  which 
the  decisions  were  rendered,  nor  to  refer  to  the  eases  by  title, 
nor  aver  when  or  where  reported,  if  reported. 

The  validity  of  this  contract  must  be  determined  by  the  laws 
of  the  state  of  Pennsylvania,  and  we  think  that  under  the  rule 
laid  down  in  Marie  v.  Garrison  (83  N.  Y.  14)  and  LorUlard 
V.  Clyde  (86  id.  384),  it  is  sufficient  to  aver  that  the  courts  of 
Pennsylvania  hold  that  a  real  estate  broker  cannot  recover  his 
commissions  unless  authorized  to  engage  in  that  business,  d& 
required  by  the  statutes  of  that  state. 

The  judgment  of  the  General  Term  should  be  reversed,  with 
costs,  and  the  plaintilf  should  have  leave,  upon  the  payment 
of  costs  within  twenty  days,  to  withdraw  the  demurrer  and 
try  the  issues  raised  by  the  pleadings. 

All  concur. 

Judgment  accordingly. 


Geokge  W.  McIntybb,  Respondent,  v,  LuthebH.  BuELLetaL, 

Appellants. 

To  constitute  a  cause  of  action  for  fraudulent  representations  on  the  part 
of  the  vendor  on  sale  of  property,  it  is  necessary  to  show  not  only  a  false 
statement  or  representation  as  to  the  property  but  that  such  representa- 
tions were  made  with  intent  to  deceive,  and  that  the  accomplishment  of 
this  intent  was  the  result  of  the  vendee's  reliance  upon  the  representations. 

Where  in  an  action  to  recover  the  purchase-price  as  agreed  to  be  paid 
under  a  contract  for  the  sale  of  property,  defendant  sets  up  as  a  counter- 
claim a  cause  of  action  for  fraud  on  the  part  of  the  vendor  in  the  sale,  as 
defendant  does  not  proceed  in. disaffirmance  of  the  contract,  it  remains 
effectual,  subject  only  to  such  damages  as  defendant  may  have  sus- 
tained from  the  fraud  alleged;  in  such  case,  therefore,  restoration  by 
the.  defendant  of  anything  received  under  the  contract  is  not  essential. 

Plaintiff,  who  owned  what  was  termed  "a  locator's  mining  claim"  in 
government  lands,  contracted  to  convey  the  same  to  a  company  to 
be  formed  to  develop  the  ''lode,"  defendants,  as  part  of  the  oonnd- 
eration,  agreeing  to  pay  a  sum  named.  The  claim  was  conveyed 
as  agreed.  In  an  action  to  recover  a  portion  unpaid  of  the  purchase- 
money,  defendants  set  up  as  a  counter-claim  that  plaintiff,  to  induce 
them  to  enter  into  the  agreement,  falsely  and   fraudulently  repre- 
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sented  that  he  was  seized  of  the  whole  lode,  when  he  had,  in  fact, 
previously  conveyed  his  right  to  one-third  of  the  surface  ground  of  the 
lode  to  a  niece,  wliereby  they  sustained  damage.  Plaintiff  denied  making 
any  false  representations,  and  testified  that  he  informed  defendants  that 
he  had  given  to  his  niece  one-third  of  the  surface.  A  deed  to  the  niece 
was  given  in  evidence.  The  court  charged  that  it  conveyed  the  right  to 
the  surface  only,  and  did  not  impair  plaintiff's  right  to  the  materials 
beneath.  To  this  defendants  excepted.  The  jury  found  for  plaintiff 
on  the  issue  of  fraud.  JIdd,  that  whether  the  deed  conveyed  one-third 
of  the  whole  claim  or  a  right  only  to  one-third  of  the  surface,  if  plain- 
tiff represented  that  he  owned  the  whole,  the  falsity  of  the  represen- 
tation was  established;  but  that  the  jury  having  found  with  plaintiff  on 
this  issue,  the  construction  of  the  deed  was  immaterial,  so  far  as  the 
counter-claim  was  concerned,  and  so,  if  erroneous,  was  not  ground  for 
reversal;  that  had  the  jury  been  instructed  that  the  deed  conveyed  one- 
third  of  the  mine  instead  of  one-third  of  the  surface  only,  this,  conceding 
it  to  be  correct,  would  not  alone  have  warranted  a  finding  of  fraud,  as 
while  it  would  show  a  mistake  on  the  part  of  plaintiff  as  to  the  con- 
struction, it  would  not  establish  any  fraudulent  intent. 
It  teems  that  if  defendants  had  sought  in  their  counter-claim  simply  an 
abatement  from  the  purchase-pnce,  growing  out  of  the  failure  of  plain- 
tiff to  perform  his  contract,  or  if  a  rescission  had  been  sought  on  the 
ground  of  mutual  mistake,  the  charge,  if  erroneous,  would  have  been 
material. 

(Argued  February  3,  1892;  decided  March  15,  189^.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict. 

On  July  21,  1881,  the  parties  to  this  action  entered  into  the 
following  agreement : 

"  For  the  purpose  of  forming  a.  syndicate  to  purchase  the 
*John'  and  'Forrest'  lodes  located  in  San  Juan  county,  state 
of  Colorado,  and  ultimately  form  a  company  to  develope  the 
same,  we,  George  W.  Mclntyre  and  Luther  H.  Buell  and 
Charles  D.  Safford,  do  hereby  jointly  and  severally  covenant 
and  agree. 

"  George  W.  Mclntyre  agrees  to  put  in  the  'John '  lode  for 
$8,000  to  be  paid  for  in  cash  $4,000  and  syndicate  shares  or 
stock  $4,000  on  a  basis  of  fifty  shares  at  $500  each  making 
SicKELS— Vol.  LXXXVII.        25 
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$25,000  for  the  proposed  purchases  of  the  ^  John '  and  '  For- 
rest '  lodes  (being  8^  shares). 

^^  Messrs.  Buell  and  Saiford  also  agree  to  pay  for  the  *  For- 
rest '  lode  themselves,  also  all  commissions  and  are  to  have  the 
remaining  shares  of  the  above-named  fifty  as  their  portion  of 
the  transaction.  George  W.  Mclntyreis  to  leave  a  deed  of 
the  '  John '  lode  with  Messrs.  Buell  and  SaflEord  to  be  used  only 
when  the  above  arrangement  is  consummated  and  only  in  ca^e 
the  original  Cameron  scheme  should  fail  to  carry  out  its  con- 
templated plans,  otherwise  said  deed  is  to  be  duly  returned  to 
.said  Mclntyre." 

Five  days  prior  to  the  date  of  this  agreement,  Mclntyre  had 
»i5onveyed  the  "  John  "  lode  to  Safford  as  trustee. 

Thereafter  the  Cameron  scheme  having  failed,  Safford  con- 
•veyed  the  property  to  "  The  Cameron  Gold  and  Silver  Mining 
'Company"  of  San  Juan,  Colorado,  and  plaintiif  thereupon 
^received  the  stock  to  which,  under  the  foregoing  agreement, 
he  was  entitled,  and  was  pa?d  $1,900  in  money.  This  action 
was  brought  to  recover  the  balance  of  the  sum  of  $4,000  stipu- 
lated to  be  paid  to  him. 

The  defendants  alleged  as  a  defense  and  counter-claim,  that 
the  plaintiff  with  intent  to  influence  defendants  to  enter  into 
said  agreement  and  to  deceive  and  injure  them,  falsely  and 
fraudulently  represented  that  the  said  John  lode  was  fifteen 
hundred  feet  long  and  three  hundred  feet  in  width  and  that 
he  was  seized  of  the  whole  thereof,  and  that  relying  upon  such 
representations,  defendants  entered  into  said  agreement  and 
made  the  payments  aforesaid,  but  that  after  so  doing  they 
ihscertained  that  on  October  9,  1879,  plaintiff  had  conveyed  to 
Hannah  B.  Mclntyre  the  south  one  hundred  feet  of  the  surface 
jground  of  the  said  lode  its  entire  length,  and  that  by  reason 
thereof  they  had  sustained  damage  wliich  they  sought  to 
counter-claim  against  plaintiff's  demand. 

Further  facts  are  stated  in  the  opinion. 

John  J,  Linaon  for  appellants.  The  learned  judge  at  the 
•Circuit  erred  in  his  construction  of  the  deed  from  plaintiff  to 
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Hannah  B.  Mclntyr^,  and  in  his  instructions  to  the  jury  as  to 
its  effect  upon  defendants'  rights.  (U.  S.  R.  S.  chap.  6,  §  32 ; 
Jf.  Co.  V.  Tarbet,  98  U.  S.  463 ;  M.  B.  M.  Co.  v.  CaUison,  5 
Sawy,  439 ;  Chapman  v.  Toy  Long^  4  id.  28 ;  L  8.  M.  Co.  v. 
RM.i&S.  Co.,  118  N.  Y.  196 ;  A.  Co.  v.  T.  Co.,  122  U.  S. 
478 ;  L  8.  M.  Co.  v.  Cheesman,  116  id.  529 ;  Davis  v.  W&ifh 
hold,  139  id.  507 ;  Deffeback  v.  Hawke,  115  id.  392.)  The 
defense  and  counter-claim  are  based  on  fraud.  Plaintiff  never 
did  and  never  could,  at  least  since  1879,  have  furnished  the 
mining  property  which  he  claimed  to  have;  his  title  was 
comparatively  worthless;  the  instructions  to  the  jury  were 
wholly  misleading,  and  gross  injustice  has  been  done.  (  Whit- 
ney v.  Allaire,  1  N.  Y.  305 ;  Clark  v.  Baird,  9  id.  183 ; 
Warded  v.  Fosdick,  13  Johns.  326 ;  Morrell  v.  Colden.,  Id. 
396 ;  Padne  v.  Upton,  87  N.  Y.  327 ;  Hammwnd  v.  Pennock, 
61  id.  145 ;  C.  F.  Co.  v.  Moffatt,  147  Mass.  403 ;  Alvarez  v. 
Branna/a,  7  Cal.  503 ;  Bryant  v.  Boothe,  30  Ala.  311 ; 
Parhami  v.  Randolph,  4  How.  [Miss.]  435;  Ingram  v. 
Morga/n,  4  Hum.  66 ;  BaUou  v.  Lucas,  59  la.  22 ;  Thompson 
V.  8a/nders,  118  N.  Y.  252 ;  Va/n  Epp  v.  Ha/rrison,  5  Hill, 
63 ;  YaU  v.  Reynolds,  118  N.  Y.  297 ;  Oould  v.  C  Bank, 
99  id.  333.) 

Addbert  Moot  for  respondent.  There  is  nothing  here  on 
which  fraud  may  be  predicated.  {8,  D.  Co.  v.  8il/oa,  8  Sup. 
Ct.  Rep.  881.)  Where  a  party  seeks  to  recover  damages  for 
fraud,  he  must  rescind  the  contract  and  restore,  or  offer  to 
restore,  to  the  other  party  what  he  has  obtained.  {Lindsley  v. 
Fergusm,  49  N.  Y.  623 ;  Gotdd  v.  61  BamJc,  86  id.  75.) 
There  is  no  fraud,  because  the  deed  to  Hannah  Mclntyre  on 
which  the  whole  defense  hinges,  expressly  states  that  it  is  only 
intended  thereby  to  convey  the  surface  ground.  (Sedg,  on 
Tit.  §§  106,  106, 116 ;  W.  Co.  v.  Lebanon,  4  Col.  114;  Eighmie 
V.  Taylor,  98  K  Y.  288.) 

Brown,  J.  The  asserted  counter-claim  was  a  cause  of  action 
founded    upon   alleged   fraud.    In   making  this  claim,  the 
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defendants  did  not  proceed  in  disaffirmaitce  of  their  contract 
with  the  plaintiflE,  and  that  agreement  remains  eflPectnal,  sub- 
ject only  to  sach  damages  as  they  may  have  sustained  frora 
the  fraud  which  they  charge  upon  the  plaintiff.  For  the  pur- 
poses of  tliis  action,  therefore,  no  restoration  of  anything 
received  under  the  agreement  was  essential.  {GovM  v. 
Cayuga  Cmmty  Banh^  99  N.  Y.  333 ;  Thomson  v.  SanderSy 
118  id.  252;  Vail  v.  Reynolds,  Id.  297.) 

It  was  a  fact  well  known  to  the  defendants  that  the  plaintiff 
had  no  title  to  the  "  John  "  lode.  What  he  had  and  claimed 
to  have  was  a  locator's  mining  claim,  and  whether  that  would 
receive  recognition  from  the  government,  and  a  title  to  the 
land  he  conveyed  by  it  to  the  holder,  was  a  matter  of  which 
defendants  were  to  take  the  risk. 

The  defendants'  contention  was  that  plaintiff  represented 
that  he  possessed  a  claim  to  the  whole  lode,  fifteen  hundred 
feet  long  and  three  hundred  feet  wide,  whereas  he  had  con- 
veyed his  right  to  one-third  of  it  to  his  niece,  Hannah 
McIntyre.  The  plaintiff  denied  making  any  false  representa- 
tion to  the  defendants  as  to  the  size  or  extent  of  the  claim, 
and  testified  that  he  repeatedly  told  them  that  he  had  given  to 
his  niece  the  right  to  the  surface  of  the  south  one  hundred  feet 
thereof.  He  testified  that  he  had  no  recollection  of  the  deed, 
but  he  did  not  deny  its  execution. 

We  must  assume  from  the  verdict  of  the  jury  that  tliey 
adopted  plaintiff's  version  of  the  transaction. 

The  deed  to  Hannah  McIntyre  was  produced  on  the  trial 
and  the  court  charged  the  jury  that  it  conveyed  the  right  to 
the  surface  of  the  land  only  and  did  not  impair  the  plaintiff's 
right  to  his  claim  to  the  minerals  beneath  the  surface,  and  the 
exception  to  the  construction  thus  given  to  the  deed  is  the  only 
question  necessary  to  be  considered  upon  this  appeal. 

The  construction  and  effect  of  the  deed  to  Hannah  McIntyre 
is  not  a  question  of  importance  to  the  cause  of  action  consti- 
tuting defendants'  counter-claim.  The  representations  tliere 
alleged  to  have  been  the  inducement  of  the  contract,  would 
have  been  shown  to  have  been  false  whether  the  deed  con- 
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veyed  one-third  of  the  whole  claim  or  a  right  only  to  one-third 
of  the  surface.  The  latter  conBtruction  was  the  one  claimed 
by  the  plaintiff,  and  his  testimony  was  to  the  effect  that  he 
had  informed  defendants  that  he  had  conveyed  away  such  a 
right. 

In  considering  the  exception,  therefore,  it  is  evident  that  it 
has  no  effect  upon  the  case  made  by  the  defendants*  testimony. 
The  jury  have  rejected  their  version  of  the  transaction  and 
adopted  the  plaintiff's,  and  the  effect  of  the  appellants'  argu- 
ment is  to  ask  us  to  hold  that,  adopting  the  plaintiff's  evidence 
as  to  the  facts,  the  jury  would  have  been  warranted  in  finding 
fraud  had  they  been  instructed  that  the  deed  conveyed  one- 
third  of  the  mine  instead  of  one-third  only  of  the  surface. 

Had  the  defendants  sought  in  their  counterHslaim  an  abate- 
ment from  the  purchase-price  growing  out  of  the  failure  of 
the  plaintiff  to  perform  his  contract,  or  if  a  rescission  was 
sought  on  the  ground  of  mutual  mistake,  the  erroneous  ruling 
of  the  court  would  have  a  most  material  bearing  on  this  appeal. 
But  the  counter-claim  constituted  a  cause  of  action  for  fraud 
and  deceit,  and  it  was  incumbent  upon  the  defendants  to  prove 
not  only  a  false  statement  or  representation  as  to  the  property 
agreed  to  be  conveyed,  but  that  such  representations  were 
made  with  intent  to  deceive  and  that  such  was  the  result  of 
defendants'  reliance  upon  them.  And  we  must  find  the  evi- 
dence of  such  fraudulent  intent  in  the  record  before  us.  The 
defendants  have  had  their  day  in  court  and  were  bound  to 
prove  their  whole  case,  and  if  it  is  claimed  that  there  was  an 
erroneous  ruling  upon  the  construction  of  the  deed,  it  must 
appear  that,  upon  the  evidence  before  us,  the  jury  would  have 
been  justified  in  finding  a  different  verdict  than  that  rendered 
had  the  court  instructed  tlieiri  upon  the  legal  effect  of  the  deed, 
in  accordance  with  defendants'  request. 

As  I  have  already  stated,  the  construction  of  the  deed  had 
no  bearing  upon  the  truth  or  falsity  of  defendants'  evidence, 
and  the  question  now  presented  is,  would  it  have  permitted 
the  jury,  upon  plaintiff's  own  testimony,  to  have  found  a  fraud- 
ulent intent? 
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Very  obviously  it  would  not.  Treating  it  as  we  must  in  the 
light  of  the  fact  now  determined,  that  the  only  representation 
was  that  plaintiff  had  conveyed  to  his  niece  one-third  of  the 
surface  of  the  ground  only  a  ruling  by  the  court  that  the  deed 
conveyed  one-third  of  the  mine,  would  have  sliown  that  the 
plaintiff's  statement  was  untrue.  Beyond  that  it  would  have 
had  no  effect  on  the  case.  It  would  not  have  shown  that  it 
was  fraudulent  That  fact  remained  to  be  proven  by  inde- 
pendent evidence,  and  I  find  none  in  the  case  that  would  jus- 
tify such  a  conclusion. 

The  deed  is  not  free  from  ambiguity.  The  rulings  of  the 
trial  court  and  the  General  Term  show  that  the  plaintiff's  con- 
struction has  support  in  thi  language  of  the  instrument.  Of 
course,  if  he  so  believed  and  honestly  stated  his  belief,  there 
would  be  no  basis  for  a  finding  that  he  intended  deceit. 

There  is  no  evidence  in  the  case  as  to  the  claim  made  by  tlie 
grantee  under  the  deed.  She  did  not  appear  to  be  in  posses- 
sion, nor  was  it  shown  that  she  had  ever  asserted  any  rights  in 
the  property  antagonistic  to  or  inconsistent  with  the  plain- 
tiff's representations.  It  did  appear  tliat  the  corporation  to 
which  the  property  was  conveyed  by  defendants,  failed  to  get 
a  title  from  the  government  for  the  one-third  described  in  the 
deed  and  we  may  assume  that  that  was  because  of  the  existence 
of  the  deed,  but  it  nowhere  appears  that  it  was  because  of  any 
claim  made  by  Hannah  Mclntyre. 

For  aught  that  appears  in  the  evidence,  Hannah  Mclntyre 
may  have  claimed  no  greater  right  in  the  property  than  the 
plaintiff  said  he  had  conveyed  to  her,  and  if  such  was  the  fact, 
there  was,  of  course,  no  false  representation  and  no  deceit. 

Innocence,  therefore,  is  entirely  consistent  with  the  case 
made  by  the  evidence,  and  under  such  circumstances,  guilt 
cannot  be  foimd.  Fraud  must  be  proven  and  cannot  be  pre- 
sumed, and  we  think  that  the  evidence  before  us  would  not 
support  any  other  conclusion  than  that  plaintiff  was  entirely 
honest  when  he  asserted  that  the  rights  that  he  had  conveyed 
to  his  niece  were  in  the  surface  of  the  ground  only.  We  think 
it  unnecessary  to  determine  the  proper  construction  of  the 
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deed,  and  that  assuming  for  the  puq)06e6  of  this  appeal  that 
the  trial  court's  construction  was  not  the  correct  one,  the  error 
was  not  one  which  permits  a  reversal  of  the  judgment. 

The  judgment  should  be  affirmed. 

All  concur,  except  Pabkeb,  J.,  not  voting. 

Judgment  affirmed. 
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In  actions  to  recover  damages  for  injuries  to  real  estate  caused  by  the 
unlawful  separation  and  removal  of  something  therefrom,  the  courts 
recognize  two  elements  of  damage.  1.  The  value  of  the  thing  taken, 
after  separation  from  the  freehold,  if  it  have  any.  2.  The  damage  to 
the  realty,  if  any,  occasioned  by  the  removal. 

Where  plaintift  asserts  his  right  to  go  beyond  the  value  of  the  thing  taken 
or  destroyed,  after  severance  from  the  freehold,  so  as  to  secure  compen- 
sation for  the  damage  done  to  his  land,  the  measure  of  damages  is  the 
difference  in  value  of  the  land  before  and  after  the  injury. 

In  an  action  to  recover  damages  for  alleged  negligence,  resulting  in  setting 
on  fire  and  destroying  certain  bearing  fruit  trees  upon  plaintiff's  prem- 
ises, plaintiff's  witnesses  were  asked  what  the  trees  were  worth  at  the 
time  they  were  killed,  and  were  permitted  to  answer  under  objection 
and  exception.  Held,  error;  that  the  evidence  tended  to  show,  not  the 
value  of  the  trees  severed  from  the  soil,  but  their  value  as  bearing  fruit 
trees  connected  with  and  dependent  upon  the  soil;  that  this  was  not  a 
proper  measure  of  damages. 

Whitbeek  v.  If,  T.  C.  R.  R.  Co.  (36  Barb.  644),  distinguished. 

The  distinction  pointed  out  between  this  case  and  where  forest  trees  fully 
grown  or  nursery  trees  are  unlawfully  severed  from  the  soil  and 
carried  away,  or  where  coal  or  minerals  are  removed  therefrom. 

(Argued  February  2,  1892;  decided  March  15,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Coiut  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  29,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion* 
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Jarnes  Armstrong  for  appellant.  The  referee  adopted  an 
erroneous  rule  as  to  the  measure  of  damages.  The  rule  as  to 
the  measure  of  damages  when  an  injury  is  done  to  the  inherit- 
ance is  the  difference  in  its  value  before  and  after  the  injury 
or  trespass.  {Argotsinger  v.  VineSy  82  N,  Y.  308;  Van 
Deusen  v.  Young^  29  id.  9 ;  JSevier  v.  D.  <&  H.  C.  Co.,  13 
Hun,  254.) 

Raymond  Z.  Smith  for  respondent.  The  evidence  of  plaintiff 
as  to  value  was  .proper  and  competent.  (  Whitbeck  v.  N.  Y. 
a  R.  R.  Co.,  36  Barb.  644 ;  Argotsinger  v.  Vines,  82  N.  Y. 
308-314.)  The  old  rule  of  requiring  a  witness  to  state  two 
values,  one  before  and  the  other  after,  in  case  of  an  injury  to 
real  estate,  in  order  to  measure  the  damage,  is  not  sound. 
Especially  when  as  applied  to  trees  and  timber  lands,  for  in 
modem  times  the  value  of  timber  is  measured  by  the  stump- 
age,  which  is  equivalent  to  stating  the  value  of  the  trees 
irrespective  of  the  soil.  (36  Barb.  644 ;  66  id.  88 ;  13  Hun, 
260 ;  52  id.  353.) 

Pabker,  J.  The  judgment  awards  to  the  plaintiff  five 
hundred  and  three  dollars  for  damages  occasioned  by  the 
defendant's  negligence,  in  setting  on  fire  and  destroying 
twenty-one  apple  trees,  two  cherry  trees,  and  two  and  one-half 
tons  of  standing  grass,  and  also  injuring  seven  apple  trees,  the 
property  of  plaintiff. 

The  only  question  presented  on  this  appeal,  is  whether  the 
proper  measure  of  damages  was  adopted  on  the  trial. 

A  witness  called  by  the  plaintiff  was  asked :  Q.  What  were 
those  twenty-one  trees  worth  at  the  time  they  were  killed? 
Objection  was  made  that  the  evidence  did  not  tend  to  prove 
the  proper  measure  of  damages,  but  the  objection  was  over- 
ruled and  the  answer  was :  A.  "  I  should  say  they  were  worth 
fifty  dollars  apiece."  Similar  questions  were  propounded  as  to 
the  other  trees ;  a  like  objection  interposed  ;  the  same  ruling 
made ;  answers  to  the  same  effect,  except  as  to  value,  given ; 
and  appropriate  exceptions  taken. 

Testimony  was  also  given,  tending  to  prove  that  the  land 
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burned  over  by  the  fire  was  depreciated  in  value  thirty  doUara 
per  acre. 

The  only  evidence  offered  by  the  plaintiff  touching  the 
question  of  damages,  was  of  the  character  already  alluded  to. 

Fruit  trees  like  tliose  which  are  the  subject  of  this  contro- 
versy, have  little  if  any  value  after  being  detached  from  the 
soil,  as  the  wood  cannot  be  made  use  of  for  any  practical  pur- 
pose, but  while  connected  with  the  land  they  have  a  producing 
capacity  which  adds  to  the  value  of  the  realty. 

Necessarily  the  testimony  adduced  tended  to  show  not  the 
value  of  the  trees,  severed  from  the  freehold,  but  their  value 
as  bearing  trees,  connected  with  and  depending  on  the  soil  for 
the  nourishment  essential  to  the  growth  of  fruit. 

How  much  was  the  realty,  of  which  the  trees  formed  a  part, 
damaged,  was  the  result  aimed  at  by  the  questions,  and 
attempted  to  be  secured  by  the  answers. 

Can  the  owner  of  an  injured  freehold,  because  the  trees 
taken  or  destroyed  happen  to  be  fruit  instead  of  timber  trees, 
have  his  damages  measured  in  that  manner,  is  the  question 
presented  now  for  the  first  time  in  this  court  so  far  as  we  have 
observed. 

The  learned  referee  followed  the  decision  in  Whiiheck  v.  N. 
Y,  C.  R.  R,  (36  Barb.  644),  in  which  the  proposition  is 
asserted  that  while  fruit  trees  form  a  part  of  the  land,  the  true 
rule  is  that  if  the  thing  destroyed  has  a  value  which  can  be 
accurately  measured  without  reference  to  the  value  of  the  soO 
in  which  it  stands,  or  out  of  which  it  grows,  the  recovery 
must  be  for  the  value  of  the  thing  destroyed,  and  not  for  the 
difference  in  the  value  of  the  land  before  and  after  such 
destruction.  The  court  cited  no  authority  for  the  conclusion 
reached,  and  our  attention  has  not  been  called  to  any  prior 
decision  justifying  its  position.  Nor  has  the  Whitbeck  case 
been  approved  in  this  court,  although  cited  and  distinguished 
in  ArgoUinger  v.  Vines  (82  N.  Y.  309).  While  the  rule  is 
undoubtedly  as  stated  by  the  learned  judge  in  the  WhiO>eck 
case,  that  a  recovery  may  be  had  for  the  value  of  the  thing 
destroyed,  where  it  has  a  value  which  may  be  accurately  meas- 
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ured  without  reference  to  the  soil  in  which  it  stands,  he  appar- 
ently  overlooked  the  fact  that  fruit  trees  do  not  have  such  a 
value  and  the  rule  was,  therefore,  as  we  think  wrongly  applied. 

Caaes  are  not  wanting  to  illustrate  a  proper  application  of 
that  rule.  Where  timber,  forming  part  of  a  forest,  is  fully 
grown,  the  value  of  the  trees  taken  or  destroyed  can  be 
recovered. 

In  nearly  all  jurisdictions  this  is  all  that  may  be  recovered,, 
and  the  reason  assigned  for  it  is  that  the  realty  has  not  been 
damaged,  because  the  trees  having  been  brought  to  maturity, 
the  owner  is  advantaged  by  their  being  cut  and  sold,  to  the 
end  that  the  soil  may  again  be  put  to  productive  uses.  (Suth- 
erland on  Damages,  vol.  3,  p.  374 ;  Sedgwick  on  Damages  [8th 
ed.],  vol.  3,  p.  45 ;  Single  v.  Schneider j  30  Wis.  670 ;  WSster 
V.  Jfoe^  35  id.  75 ;  Webber  v.  QuaWy  46  id.  118  ;  Haseltine  v. 
Mbsher,  51  id.  443 ;  TuUle  v.  Wilson,  52  id.  643 ;  W.  TT. 
Co.  V,  U.  S.J  106  U.  S.  432 ;  Oraessle  v.  Carpenter,  70  lowa^ 
166 ;  Ward  v.  Carson  R.  W.  Co,,  13  Nev.  44 ;  Tilden  y. 
Johnson,  62  Vt  628 ;  Adarns  v.  BlodgeU,  47  N.  H.  219  -^ 
Cvshing  v.  LongfeUow,  26  Me.  306.) 

In  this  state  it  is  settled  that  even  where  full-grown  timber 
is  cut  or  destroyed,  the  damage  to  the  land  may  also  be  recov- 
ered, and  in  such  caaes  the  measure  of  damages  is  the  differ- 
ence in  the  value  of  the  land  before  and  after  the  cutting,  or 
destruction  complained  of.  {Argotsinger  v.  Vines,  82  N.  Y. 
308 ;  Van  Deusen  v.  Young,  29  id.  36 ;  Easterbrook  v.  Erie 
R.  Co.,  61  Barb.  94.) 

The  rule  is  also  applicable  to  nursery  trees  grown  for 
niarket,  because  they  have  a  value  for  transplanting ;  the  soil 
is  not  damaged  by  their  removal,  and  their  market  value 
necessarily  furnishes  the  true  rule  of  damages.  (Sedgwick  on 
Damages  [8th  ed.],  vol.  3,  p.  48 ;  BirJcet  v.  Williams,  30  111. 
App.  451.) 

Coal  furnishes  another  illustration  of  the  rule  making  the 
value  of  the  thing  separated  from  the  realty,  although  once  a 
part  of  it,  the  measure  of  damages  where  it  has  a  value  after 
removal,  and  the  land  has  sustained  no  injury  because  of  it. 
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(Sedgwick  on  Damages  [8th  ed.],  vol.  3,  p.  48 ;  Sutherland  on 
Damagee,  vol.  3,  p.  374 ;  American  &  English  Ency.  of  Law, 
vol.  5,  p.  36,  note  2;  Stockhridge  Iron  Co.  v.  Cone  Iron 
Worksy  102  Mass.  80 ;  Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa. 
State,  14Y-152 ;  Dougherty  v.  ChemuU,  86  Tenn.  1 ;  Cole- 
man^s  Appeal,  62  Penn.  St.  262 ;  Ro88  v.  Scott,  15  Lea  [Tenn.], 
479-^488 ;  For^th  v.  WeUs,  41  Pa.  St.  291 ;  Chamherlam  v. 
GoUi/nson,  46  Iowa,  429 ;  Morgan  v.  Powell,  -3  Adol.  &  Ellis 
[K  R],  278 ;  MaHin  v.  Porter,  5  M.  &  W.  361.) 

On  the  other  hand,  cases  are  not  wanting  where  the  value 
of  the  thing,  detached  from  the  soil,  would  not  adequately 
compensate  the  owner  for  the  wrong  done,  and  in  those  cases 
a  recovery  is  permitted,  embracing  all  the  injury  resulting  to 
the  land. 

This  is  the  rule  where  growing  timber  is  cut  or  destroyed. 
Because  not  yet  fully  developed,  tlie  owner  of  the  freehold  is 
deprived  of  the  advantage  which  would  accrue,  to  him  could 
the  trees  remain  imtil  fully  matured.  His  damage,  therefore, 
necessarily  extends  beyond  the  market  value  of  the  trees  after 
separation  from  the  soil,  and  the  difference  between  the  value 
of  the  land  before  and  after  the  injury  constitutes  the  com- 
pensation to  which  he  is  entitled.  {LongfeUow  v.  Quirriby,  33 
Me.  457;  Chvpman  v.  Hihberd,  6  Cal.  162;  Wallace  v, 
GoodaU,  18  N.  H.  439-466 ;  Haye^  y.  C  M  <&  S.  P.  R.  Co.^ 
45  Minn.  17-20.) 

In  Wallace^s  case  {swpra),  the  court  said :  "  The  value  of 
young  timber,  like  the  value  of  growing  crops,  may  be  but 
little  when  separated  from  the  soil.  The  land  stripped  of  its 
trees  may  be  valueless.  The  trees  considered  as  timber  may 
from  their  youth  be  valueless,  and  so  the  injury  done  to  the 
plsdntiff  by  the  trespass  would  be  but  imperfectly  compensated, 
unless  he  could  receive  a  sum  that  would  be  equal  to  their 
value  to  him  while  standing  upon  the  soil." 

The  same  rule  prevails  as  to  shade  trees,  which,  although 
fully  developed,  may  add  a  further  value  to  the  freehold  for 
ornamental  purposes,  or  in  furnishing  shade  for  stock.  {Nixon 
V.  StiU/weU,  62  Hun,  363,  and  cases  cited  supra.) 


204  DwiGHT  V.  E.,  C.  &  N.  E.  R  Co.  [Mar., 

Opinion  of  the  Court,  per  Parker,  J. 


I  The  current  of  authority  is  to  the  eflEect  that  fruit  trees  and 
Ornamental,  or  growing  trees,  are  subject  to  the  same  rule. 
{Montgomery  v.  Locke^  72  Cal.  75 ;  Mitchell  v.  BiUingsLey^  17 
Ala.  391-393;  Wallace  v.  GoodaU,  18  N.  H.  439-456;  Sedg- 
wick on  Damages  [8th  ed.],  vol.  3,  §  933.) 

It  is  apparent  from  the  authorities  already  cited,  as  well  ae 
those  following,  that  in  cases  of  injury  to  real  estate  the  courts 
recognize  two  elements  of  damage. 

1.  The  value  of  the  tree  or  other  thing  taken,  after  separa- 
tion from  the  freehold,  if  it  have  any.  2.  The  damage  to  the 
realty,  if  any,  occasioned  by  the  removal.  {Eiisley  v.  Mayor^ 
etc.^  2  Baxter  [Tenn.],  144 ;  Striegel  v.  Moore^  55  Iowa,  88 ; 
Longfellow  v.  Quhnby,  33  Maine,  457;  I^^oote  v.  Merrill, 
54  N.  II.  490.) 

A  party  may  be  content  to  accept  the  market  value  of  the 
tiling  taken,  when  he  is  also  entitled  to  recover  for  the  injury 
done  to  the  freehold.  But  if  he  asserts  his  right  to  go  beyond 
the  value  of  the  thing  taken,  or  destroyed  after  severance  from 
the  freehold,  so  as  to  secure  compensation  for  the  damage  done 
to  his  land  because  of  it,  then  the  measure  of  damages  is  the 
difference  in  value  of  the  land  before  and  after  the  injury. 

In  this  case  the  plaintiff  was  not  satisfied  with  a  recovery 
based  on  the  value  of  the  trees  destroyed,  after  separation  from 
the  realty,  of  which  they  formed  a  part,  as  indeed  he  should 
not  have  been,  as  such  value  was  little  or  nothing,  so  he  sought 
to  obtain  the  loss  occasioned  to  the  land  by  reason  of  the 
destruction  of  an  orchard  of  fruit-bearing  trees,  which  added 
largely  to  its  productive  value. 

This  was  his  right,  but  the  measure  of  damages  in  such  a 
case  is,  as  we  have  observed  the  difference  in  value  of  the  land, 
before  and  after  the  injury,  and  as  this  rule  was  not  followed 
but  rejected  on  the  trial,  and  a  method  of  proving  damages 
adopted,  not  recognized  nor  permitted  by  the  courts,  the 
judgment  should  be  reversed. 

All  concur,  except  Bradley,  Bkown  and  Landok,  JJ^ 
dissenting. 

Judgment  reversed. 
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Israel  D.  Goodman,  Respondent,  v.  Jacob  Cohen,  Appellant. 

In  an  action  to  recover  the  alleged  purchase-price  of  certain  goods,  plain- 
tifiTs  evidence  was  to  the  effect  that  his  stock  of  goods,  which  was  insured 
in  four  companies,  having  been  damaged  by  fire,  appraisers  were 
appointed,  one  by  plaintiff,  and  one,  the  defendant,  by  the  companies; 
that  in  order  to  facilitate  the  adjustment,  defendant  agreed  to  and  did 
purchase,  for  himself,  a  portion  of  the  damaged  goods,  in  respect  to 
which  the  appraisers  could  not  agree,  at  cost  price,  he  agreeing  to  pay 
the  purchase- price  to  the  companies  in  proportion  to  the  amount  of  their 
respective  policies,  the  amount  to  be  included  in  the  award  as  if  the 
goods  sold  were  a  total  loss.  In  respect  to  one  of  the  companies,  the 
financial  condition  of  which  was  doubtful,  defendant  agreed  that  if  it 
became  insolvent  within  sixty  days,  so  as  not  to  pay  its  policy,  he  would 
pay  its  proportion  to  plaintiff.  Held,  that  the  agreement  was  not  one 
to  answer  for  the  debt  or  default  of  another,  but  an  agreement  to  pay 
the  purchase-price  of  goods  sold  to  himself,  either  to  the  company  or 
to  plaintiff;  the  contingency  not  affecting  defendant's  liability,  which 
was  absolute,  but  only  the  method  of  discharging  it;  and  so  that  the 
contract  was  not  within  the  Statute  of  Frauds;  also,  that  the  contract 
was  not  void  as  against  public  policy. 

(Argued  February  4,  1802;  decided  March  15,  1892.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  3,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  sum  of  1^105.26,  tlie 
allied  purchase-price  of  certain  goods  claimed  to  have  been 
sold  by  plaintiff  to  defendant,  upon  the  promise  of  tlie  latter 
to  pay  said  amount  to  the  Citizens'  Insurance  Company  of 
Mobile,  provided  it  should  not  suspend  business  or  go  into 
liquidation,  or  become  insolvent  within  sixty  days,  and  if  either 
of  those  events  happened,  upon  the  further  promise  to  pay 
said  sum  to  the  plaintiff. 

The  complaint  alleged  the  making  of  said  agreement,  the 
delivery  of  the  goods  to  the  defendant  thereunder,  the  insolv- 
ency of  said  insurance  company  within  the  period  specified,  a 
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demand  of  payment  and  a  refusal  by  defendant  to  pay.    Tlie 
answer  was  a  general  denial. 

Further  facts  are  stated  in  the  opinion. 

Benno  Loemry  for  appellant.  The  agreement  alleged  to 
have  been  made  by  the  defendant  was  absolutely  void  under 
the  provisions  of  the  Statute  of  Frauds,  because  it  was  not  in 
writing  and  subscribed  by  the  defendant.  {Jones  v.  Cooper^ 
1  Cowp.  228 ;  MdOory  v.  GiUeU,  21  K  Y.  412 ;  Roe  v. 
Barker,  82  id.  431 ;  Watson  v.  RandaU,  20  Wend.  201 ; 
Burtis  V.  Thompson^  42  N.  Y.'  246 ;  AUen  v.  Scarff,  1 
Hilt.  209 ;  Dixon  v.  Frazee,  1  K  D.  Smith,  32 ;  CahiU  v. 
Bigelow,  18  Pick.  369;  Cram  v.  CarviUe,  5  Hill,  483; 
Brady  v.  Sachridery  1  Sandf.  614;  Comyn  on  Cont.  [ed. 
1836]  236 ;  Zeonard  v.  Yredenburgh^  8  Johns.  29  ;  Story  on 
Cont.  [3d  ed.]  953;  Smith's  Mer.  Law,  456;  Van  VaUker^ 
burgh  v.  Z.  L  Co,,  51  N,  Y.  466  ;  Bows  v.  &wett,  134 
Mass.  140.)  The  defense  that  this  agreement  is  void  under 
the  Statute  of  Frauds,  or  for  any  other  reason,  is  available, 
and  such  defense  need  not  be  specially  pleaded.  {Ihiffy  v. 
O'Dcmyoom,  46  K  Y.  223 ;  Cary  v.  W.  U.  T.  Co.,  15  K 
Y.  S.  K.  204 ;  Porter  v.  Wormser,  94  N.  Y.  431.)  The 
contract  sued  upon  by  the  plaintiff  is  also  void  for  lack  of  con- 
sideration. {Folhurst  V.  Pcywers,  39  N.  Y.  S.  R  582 ;  J/irf- 
Ixyry  v.  GiUett,  21  N.  Y.  412.)  The  defendant  acted  as  an 
agent  merely  for  the  insurance  companies,  and  this  agency 
being  well  known  to  the  plaintiff,  the  defendant  cannot  be 
held  liable  for  any  act  performed  or  agreement  made  by  him 
€is  such  agent  within  the  scope  of  his  authority.  (  Whitford 
V.  LaidleVy  94  N.  Y.  145 ;  Colvin  v.  JBolbrook,  2  id.  126 ; 
Denny  v.  M.  Co,,  2  Den.  115.)  The  agreement  testified  to 
by  the  plaintiff  and  his  witnesses  was  void  as  against  public 
policy.  {Ca^se  v.  CarroU,  35  M",  Y.  385 ;  Dutton  v.  Wilbur, 
52  id,  312;  R.  R,  I.  cfe  S.  Z.  R.  R.  Co.  v.  Booiy,  66  id 
466;  Leona/rd  v.  Pode,  114  id.  871;  Bdl  v.  Leggett,  7  id. 
1Y6;  Knowlton  v.  C,  8,  Co,,  57  id.  518;  Arnot  y.  P.  C. 
Co.,  68  id.  658;   Foley  v.  &peir,  100  id.  562;   Mateme  v. 
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fforwitz,  101  id.  469 ;  Ke^n  v.  Kent,  4  N.  Y.  S.  K.  431 ; 
Goodrich  v.  Hought^m,  29  id.  905.)  It  is  not  shown  any- 
where by  the  evidence  adduced  on  the  part  of  the  plaintiff 
that  the  contingencies  upon  which  tiie  defendant  is  sought  to 
be  made  liable,  to  wit,  the  failure  of  the  Citizens'  Insurance 
Company  of  Mobile,  or  its  insolvency  or  suspension  of  busi- 
ness, have  ever  occurred ;  and  hence  the  plaintiff  has  not 
proven  one  of  the  material  allegations  of  his  complaint,  and  is, 
therefore,  not  entitled  to  a  recovery.  (JE,  Bank  v.  Kaufmcmn, 
93  K  Y.  273;  Gates  v.  McKee,  13  id,  232;  People  v. 
Chahnera,  60  id.  168 ;  Kingshuf^y  v.  Westfall,  61  id.  356 ; 
M,  C.  Works  V.  Sohady  38  Hun,  71;  1  Greenl.  on  Ev. 
§§  200,  201 ;  Zaw  v.  Merrills,  6  Wend.  268.)  The  court 
below  ei^roneously  refused  to  charge  that  the  witnesses  Gregg, 
Gilbert,  Hill,  Landgraff  and  Miller  were  disinterested  and 
unimpeached  witnesses.  {Mbran  v.  McLa/rty,  75  N.  Y.  25  ; 
Penal  Code,  §  579.) 

Arthur  Furber  for  respondent.  The  contract  is  an  original 
undertaking  on  the  part  of  defendant  to  take  and  pay  for  cer- 
tain goods  in  a  certain  manner,  and  is  not  within  the  Statute 
of  Frauds.  ( Wales  v.  Simd,  116  K  Y.  638 ;  MaUory  v. 
GiOett,  21  id.  412 ;  MUks  v.  Hick,  80  id.  269 ;  SmaH  v. 
SmaH,  98  id.  539.) 

Vann,  J.  Upon  the  trial  it  appeared  that  in  January,  1887, 
the  plaintiff  was  a  dealer  in  men's  underwear  at  Ko.  80  East 
Broadway  in  the  city  of  New  York.  His>  stock  of  goods  was 
insured  to  the  amount  of  $4,760  in  four  insurance  companies, 
including  the  Citizens'  of  Mobile,  and  a  loss  having  happened 
by  a  fire  that  occurred  on  the  third  of  said  month,  one  Sunshine, 
selected  by  the  plaintiff,  and  the  defendant,  selected  by  the 
insurance  companies,  were  duly  appointed  appraisers  to  esti- 
mate the  damages,  with  power  to  select  a  third  person  as 
umpire  if  they  could  not  agree.  The  appraisers  met,  but 
after  much  effort  could  not  unite  in  making  an  award.  The 
defendant  had  been  instructed  by  the  representative  of  all  the 
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companies  to  make  the  appraisal  as  brief  as  practicable,  to 
avoid  choosing  an  mnpire,  if  possible,  and  if  there  were  a  few 
items  that  the  appraisers  could  not  agree  upon,  to  allow  them 
as  a  total  loss  and  take  the  goods,  which  the  insurers  were 
authorized  by  their  respective  policies  to  do.  Some  damaged 
goods  that  cost  $500  were  in  fact  delivered  by  the  plaintiff  to 
the  defendant,  who  took  them  away,  sold  them  and  turned  the 
proceeds  over  to  the  insurance  companies,  and  on  the  trial  he 
claimed  that  he  did  this  as  agent  of  the  insurers,  pursuant  to 
their  directions  and  under  the  provisions  of  the  policies  per- 
mitting it.  On  the  other  hand  the  plaintiff  claimed  that  the 
defendant,  in  order  to  facilitate  an  adjustment  of  the  disputed 
items  of  damage,  purchased  said  goods  for  himself  at  their 
cost  price,  and  in  his  own  name  and  behalf  promised  to  pay 
$500  for  the  same  to  the  several  insurance  companies  in  pro- 
portion to  the  amount  of  their  respective  policies,  but  as  there 
was  some  doubt  as  to  the  financial  condition  of  the  Citizens' 
Insurance  Company  of  Mobile,  that  he  further  promised  that 
if  that  company  should  become  insolvent,  or  fail  within  sixty 
days,  he  would  pay  its  proportion,  or  $105.26  to  the  plaintiff. 
The  amount  so  to  be  paid  to  the  companies  was  to  be  included 
in  the  award,  as  if  the  goods  thus  sold  had  been  a  total  loss, 
and  the  plaintiff  was  to  get  his  pay  from  all  except  the  Citizens' 
company  when  the  award  was  paid,  and  from  that  company 
also,  unless  it  failed,  in  which  event  the  defendant  was  to  pay 
plaintiff  directly  for  a  proportionate  part  of  the  goods.  Each 
party  supported  his  theory  by  the  direct  and  positive  testimony 
of  several  witnesses,  and  the  defendant's  version  was  to  som^ 
extent  corroborated  by  documentary  evidence.  The  jury, 
however,  found  for  the  plaintiff  and,  hence,  the  contract,  even 
if  unusual  in  form  and  improbable  in  fact,  must,  for  the  pur- 
pose of  this  appeal,  be  regarded  as  established  in  accordance 
with  his  theory.  After  the  sale  and  delivery  of  the  goods  the 
appraisers  made  an  award,  which  included  said  goods  as  totally 
lost,  and  each  company,  except  the  Citizens'  of  Mobile,  paid  its 
proportion  of  the  awaril  to  the  plaintiff. 

The  defendant  claims  that  the  agreement  was  a  special 
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promise  by  him  to  answer  for  the  debt  or  default  of  the  insur- 
ance companies,  and  that  it  was  void,  because  not  in  writing. 
This  dep>ends  on  who  bought  the  goods.  If  tlie  insurance 
companies  bought  them,  the  debt  thereby  created  was  for  them 
to  pay  and  the  promise  of  the  defendant  was  to  answer  for 
tlieir  debt ;  but,  a^  tlie  jury  have  found,  he  bouglit  the  goods 
for  himself,  and  hence  tlie  debt  was  his  own.  The  promise 
was  to  pay  for  goods  purchased  by  the  defendant,  not  to  pay 
any  part  of  the  damages  caused  by  the  fire.  The  agreement 
was  not  made  by  him  in  behalf  of  the  companies,  but  in  his 
own  behalf.  The  companies  did  not  elect  to  take  the 
goods,  but  the  defendant  bought  them  of  the  plaintiff,  who 
owned  them  at  the  time,  and  in  consideration  of  the  sale  he 
promised  to  pay  the  price  agreed  upon  to  the  appointees  of 
the  plaintiff,  and  so  far  as  the  amount  in  question  is  con- 
cerned, to  the  plaintiff,  himself,  in  a  certain  contingency, 
which  subsequently  took  place.  The  defendant  was  not  to 
become  liable  upon  the  default  of  another,  but  was  absolutely 
liable  by  the  terms  of  the  agreement.  There  was  no  original 
promise  by  one  and  a  collateral  promise  by  another,  but  a 
single  promise  made  by  the  defendant  for  a  consideration 
moving  directly  to  himself.  lie  did  not  agree  to  pay  for  the 
goods  if  the  company  did  not  pay  for  them,  bnt  to  pay  for 
them  in  any  event,  either  to  the  company  or  to  the  plaintiff. 
The  contingency  mentioned  did  not  affe<*.t  his  liability,  but 
only  the  nietluxl  of  discharging  it,  as  he  was  to  pay  the  same 
amount  whether  it  hapj^ened  or  not.  So  far  as  the  purchase 
of  tlie  property  is  concerned,  and  that  is  all  tliat  there  is 
here  involved,  there  was  only  one  debt,  and  that  was  never 
binding  on  the  company,  but  on  the  defendant  alone.  We 
think  that  the  contract,  as  the  jury  found  it,  was  not  within 
the  Statute  of  Frauds.  {Mcdlory  v.  GUlett,  21  X.  Y.  412; 
Leonard  v.  Vredeiiburgh^  8  Johns.  29 ;  Iteetar^  ete,^  v.  Teed^ 
120  N.  Y.  583,  588;  Wales  v.  SUmt,  115  id.  638;  Milks  v. 
Rich,  80  id.  269.) 

The  claim  that  there  was  no  evidence   that  the   Citizens' 
Insurance  Company  had  failed  is  not  well  founded,  for  one  of 
SicKELs— Vol.  LXXXVII.        27 
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the  witnesses  testified  to  an  admission  of  the  defendant  tliat  he 
knew  it  had  failed.  There  was  other  testimony  on  the  same 
subject  in  favor  of  tlie  plaintiffs  theory,  and  no  effort  was 
made  by  the  defendant  to  show  that  said  company  was  solvent/ 

It  is  further  claimed  that  the  agreement,  as  testified  to  by 
the  plaintiff  and  his  witnesses,  was  void  as  against  public  policy, 
because  the  defendant  liad  no  rigiit,  while  acting  as  an  appraiser, 
to  buy  any  part  of  tlie  subject  of  the  appraisal  for  himself. 
No  such  defense  was  pleaded  in  the  answer  and  the  question 
18  raised  by  no  exception  taken  upon  the  trial,  but  we  are  asked 
to  consider  it  upon  the  ground  that  the  court  should,  upon  ite 
own  motion,  refuse  to  enforce  a  contract  if  it  is  obviously 
opposed  to  the  policy  of  the  law. 

The  defendant,  while  acting  as  an  appraiser,  acted  as  a  judge, 
and  if  the  contract  necessarily  tended  to  bias  his  judgment  or 
affect  his  impartiality  in  that  capacity,  it  was  doubtless  void 
as  against  public  policy.  The  contract,  however,  if  performed 
according  to  its  terms,  could  have  had  no  such  effect  The 
defendant,  in  his  own  behalf  and  not  in  behalf  of  the  com- 
panies he  represented,  purchased  damaged  goods  and  agreed 
to  pay  what  they  were  worth  before  they  were  damaged  to  the 
companies  interested,  in  proportion  to  their  interest.  The 
purchase-price  was  included  in  the  award  on  the  same  basis  as  if 
the  goods  had  been  a  total  loss,  but  as  the  companies  were  to 
receive  the  same  amount  from  the  defendant,  they  could  lose 
nothing.  On  the  other  hand,  the  defendant  would  lose  by  the 
transaction,  unless  he  could  sell  the  unsound  goods  at  their 
i'alue  if  sound,  or  persuade,  for  he  could  not  compel,  the  com- 
panies to  reimburse  him  for  the  difference.  In  other  words, 
he  took  upon  himself  the  burden  of  loss,  so  far  as  the  goods 
in  question  were  damaged.  To  that  extent,  by  force  of  tlie 
contract  now  attacked  as  illegal,  the  companies  were  in  effect 
relieved  of  the  obligation  of  their  policies.  Certain  goods  of 
the  plaintiff  had  been  damaged  to  the  amount  of  $1,134.50, 
which  was  agreed  upon  by  the  appraisers.  Certain  otlier  goods 
worth  $500  at  cost  price  had  also  been  damaged,  seriously  as 
claimed  by  the  plaintiff,  but  slightly  as  claimed  by  the  defend- 
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ant  The  appraisers  could  not  agree  upon  the  amount  of  dam- 
age that  these  goods  had  sustained.  In  order  to  close  the 
matter  up,  the  defendant  agreed  to  buy  them  of  the  plaintiff 
for  $500,  and  instead  of  paying  that  sum  directly  to  him,  to  pay 
it  to  the  companies,  and  include  it  in  the  award,  making  it 
$1,634. 

As  stated  by  one  of  the  witnesses,  the  defendant  said  to  the 
plaintiff :  "  In  order  to  close  the  damages,  I  am  going  to  buy 
personally  $500  worth  of  goods,  and  in  order  that  it  should 
not  appear  to  be  crooked  l)efore  the  companies,  I  will  divide 
it  proportionately,  according  to  the  amount  of  insurance  of 
each  company.  I  will  give  them  my  clieck  for  it,  and  they  iu 
return  will  give  you  their  check."  Iu  case  one  of  the  companies 
failed,  he  added  :  "I  will  give  you  my  check  for  it  at  the 
expiration  of  the  time."  lie  was  to  pay  the  companies  for  the 
goods  he  took,  and  they  were  to  pay  the  plaintiff.  By  no  pos- 
sibility could  the  defendant  make  anything  out  of  the  matter, 
and  it  was  only  by  the  voluntary  action  of  the  companies  that 
he  could  be  saved  from  loss.  While  we  deprecate  the  tendency 
of  any  contract,  however  fair  and  honest  it  may  be,  whereby 
an  arbitrator  deals  with  the  rem  adjudicandam,  we  see  nothing 
in  the  contract  under  consideration  that  necessarily  is  so  opposed 
to  public  policy  as  to  call  upon  us  to  interfere  without  an 
eic^jyiion,  because  if  the  point  had  been  raised  upon  the  trial, 
it  migh-t  have  been  shown  that  the  purchase  was  made  by  the 
defendant  with  the  knowledge  and  consent  of  all  the  insurance 
companies. 

After  examining  all  the  exceptions  to  which  our  Attention 
has  been  directed,  we  find  no  error  requiring  a  reversal  of  the 
judgment,  which  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Follett,  Ch.  J.,  and  Landon,  J., 
dissenting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  the  Trustees  of  the 
Importers  and  Grocers'  Exchanoe  of  Xew  York  for  a 
Vohintary  Dissolution. 

Hej^rV  F.  Hitch  et  al.,  Petitioners,  Kespon dents,  t\  Henry 
E.  Hawley  et  al.,  Objectors,  Appellants. 

A  corporation  organized  under  the  act  of  1877  (Chap.  228,  Laws  of  1877), 
providing  for  the  organization  of  exchanges  or  boards  of  trade,  may  be 
disolved  by  the  court  upon  petition  and  consent  of  a  large  majority 
of  its  trustees  and  members,  when  it  appears  that  it  is  doing  no  busi- 
ness, because  of  the  diverse  interests  of  its  members,  although  the 
corporation  is  solvent  and  a  minority  of  the  trustees  and  members  oppose 
the  dissolution.    (Code  Ciy.  Pro.  §§  2419>2482.)  ^ 

When  it  appears  that  the  interests  of  the  stockholders  of  such  a  corpora- 
tion are  so  discordant  as  to  prevent  efficient  management,  and  that  a 
large  majority  of  its  trustees  and  members  wish  to  wind  up  its  affairs 
by  a  dissolution,  the  fact  is  established  that  the  dissolution  will  be  for 
the  interests  of  the  stockholders. 

(Argued  February  8,  1892;  decided  March  15,  1882.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
December  19,  1889,  which  reversed  an  order  of  Special  Term 
denying  the  application  for  dissolution  and  granted  the  motion 
to  dissolve. 

This  was  a  special  proceeding  for  the  dissolution  of  a  cor- 
poration organized  August  21,  1883,  pursuant  to  chapter  228 
of  the  Laws  of  1877,  under  the  corporate  name  of  tlie 
"  Importers  and  Grocers'  Exchange  of  New  York,^'  to  con- 
tinue for  the  period  of  fifty  years. 

The  proceeding  was  initiated  by  the  petition  of  a  majority 
of  the  trustees  and  the  practice  pursued,  as  to  which  no  ques- 
tion is  raised,  was  that  prescribed  by  sections  2419  to  2432  of 
the  Code  of  Ci>41  Procedure.  From  the  report  of  the  referee^ 
to  whom  it  was  referred  to  take  the  proofs  and  determine  the 
facts,  it  appeared  that  the  object  of  the  corporation,  as  set  forth 
in  its  charter  certificate,  was  "  to  foster  trade  and  commerce  in 
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groceries  and  East  Indian  and  South  American  products ;  to 
protect  such  trade  from  unjust  and  unlawful  exactions  ;  to 
reform  abuses  in  such  trade  and  diffuse  accurate  and  reliable 
information  among  its  members ;  to  produce  uniformity  and 
certainty  in  the  customs  and  usages  of  the  trade  in  said 
merchandise  ;  to  settle  differences  between  the  members  of  said 
corporation  arising  out  of  the  trade  in  said  merchandise,  and  to 
promote  a  more  enlarged  and  friendly  intercourse  between 
merchants  engaged  in  said  trade  and  generally  to  increase  the 
facilities  for  conducting  the  trade  in  groceries  and  East 
Indian  and  South  American  products."  The  amount  of  the 
capital  stock  was  $3,750,  divided  into  fifteen  shares  of  $250 
each,  one  share  being  held,  ex  officio^  by  each  of  the  fifteen 
trustees,  and  upon  the  expiration  of  his  term  of  office, 
passing  under  the  by-laws  to  his  successor.  The  members 
were  elected  by  the  trustees  and  each  one  was  required  to 
pay  an  initiation  fee  of  $250,  until  the  number  equaled  one 
hundred,  after  that  $500,  until  there  were  two  hundred,  and 
after  that  $1,000.  The  certificates  of  membership  are  trans- 
ferable, provided  the  transferee  is  approved  by  the  committee 
on  membership  and  the  governing  committee.  There  are  now 
220  certificates  outstanding,  held  by  216  members.  The 
Exchange  l>egan  work  in  November,  1883,  occupj-ing  com- 
modious rooms,  furnished  with  black-boards,  call  stands  and 
all  the  usual  appliances  for  the  convenient  transaction  of  the 
business  of  an  exchange.  The  annual  rental  was  $7,000  and 
the  salary  roll  nearly  as  much  more.  The  attendance  at  first 
^iras  large  and  much  business  was  done,  chiefly  in  teas  and 
sugars  for  f utm-e  delivery.  Speculation  in  tea  was  so  active 
that  prices  gradually  rose  from  nineteen  to  thirty-four  cents  a 
pound,  but  the  market  became  demoralized  in  consequence, 
failures  resulted,  business  ran  down,  the  attendance  fell  away 
and  all  efforts  at  resuscitation  were  in  vain.  From  November, 
1883,  to  December,  1884,  inclusive,  the  transactions  in  tea 
amounted  to  more  than  forty-five  million  pounds ;  in  sugar 
to  nearly  sixty  thousand  tons,  besides  about  forty  thousand 
barrels,  and  in  hemp,  to  nine  hundred  bales.     The  decline 
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b^an  with  the  collapse  caused  by  speculation  in  March, 
1884,  and  gradually  continued  until  May  1,  1885,  and  since 
then  there  have  been  no  transactions  on  the  Exchange.  In 
May,  1884,  steps  were  taken  to  reduce  expenses,  and  in 
March,  1885,  cheaper,  though  large  and  convenient,  rooms 
were  occupied.  In  April,  1886,  the  Exchange  removed  to 
small  and  inconvenient  rooms  that  rented  for  $450  a  year,  and 
in  February,  1887,  a  part  of  these  was  surrendered,  and  since 
then  the  rent  has  been  $300  per  annum,  and  the  salary  roll 
$15  per  week.  As  early  as  June,  1885,  a  move  was  made  to 
wind  up  its  affairs.  At  the  annual  election  in  1885  one  hun- 
dred and  eighteen  votes  were  cast,  and  in  1886  only  thirty-four. 
In  April,  1887,  the  governing  committee,  composed  of  the 
officers  and  trustees,  unanimously  resolved  to  take  the  neces- 
sary legal  steps  for  a  dissolution,  and  appointed  a  committee 
for  that  purpose.  Nine  out  of  the  fifteen  trustees  verified  the 
petition  by  which  this  proceeding  was  commenced,  and  three 
trustees  served  an  answer.  Thirteen  members  of  the  present 
governing  committee  and  131  holders  of  certificates  of  mem- 
bership eitlier  petitioned  for  a  dissolution  or  testified  on  the 
trial  that  in  their  opinion  it  was  for  the  best  interest  of  the 
members  to  wind  up  the  Exchange.  The  opposition  is  headed 
by  two  members  and  one  ex-member  of  the  governing  com- 
mittee, and  consists  entirely  of  those  interested  in  the  tea  trade, 
but  does  not  include  all  who  are  thus  engaged.  Ten  members 
testified  that  they  were  opposed  to  dissolution,  because  it 
furnished  the  following  benefits  to  the  tea  merchants :  Com- 
bined action  in  state  and  legislative  matters  ^  reliable  standards 
of  values ;  uniform  telegraphic  and  other  trade  informatiun ; 
accurate  monthly  statements  of  teas  received  and  delivereil, 
showing  the  consumptive  demand  ;  machinery  to  settle  dis- 
putes as  to  packing,  cooperage  and  the  condition  of  teas  ;  the 
establishment  of  regular  warehouse  charges,  and  "  the  ability 
to  issue  certificates  of  tea  upon  which  money  could  be  bor- 
rowed, as  collateral."  The  referee  found  that  such  benefits 
accrued  to  the  tea  people  from  the  organization  of  the 
Exchange,  but  that  none  of  those  benefits  now  exist,   except 
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the  collection  and  publication  of  statistics  of  the  amount  of  tea 
received  and  in  warehouses.  lie  also  found  that  the  Exchange 
has  outlived  its  usefulness;  that  no  business  has  been  done 
there  for  a  long  time  past,  and  that  business  cannot  be 
successfully  conducted  there ;  that  the  great  majority  of  all 
the  members  desire  its  dissolution,  ami  that  a  trust  fund, 
accumulated  from  the  sale  of  certificates  of  membership, 
and  amounting  to  $69,648.88,  is  lying  idle,  and  the  members 
desire  to  receive  their  respective  shares  thereof.  There  are  no 
debts  against  the  corporation,  except  a  small  amount  for  current 
exixjiises.  The  governing  committee  is  elected  by  the  members 
of  the  Exchange,  and  as  a  large  majority  desire  a  dissolution 
they  elect  a  committee  in  favor  of  that  coui*se.  In  the  spring  of 
1880  the  trustees  prohibited  calls  of  merchandise  and  refused 
to  furnish  standards  of  tea  imless  they  were  paid  for  by  sub* 
scription,  although  without  them  business  in  tea  cannot  be 
successfully  done  up<m  the  Exchange.  The  main  reason  why 
sugar  was  not  dealt  in  is  because  the  sugar  business  was  largely 
in  the  hands  of  the  sugar  refiners,  who  refuse  to  deal  on  the 
Exchange  or  to  purchase  sugar  bought  or  sold  there.  The 
referee  found  expressly  that  it  was  for  the  interest  of  the 
objecting  meml)erfi,  or  of  those  engaged  in  the  tea  trade,  that 
the  corporation  should  not  be  dissolved,  and  by  implication 
that  it  was  for  the  interest  of  all  the  others,  many  more  than 
half,  that  it  should  be  dissolved. 

The  Special  Term  denied  the  application  and  dismissed  the 
proceeding  upon  the  ground  that  the  (<ode  does  not  require  a 
dissolution  when  it  would  be  beneficial  to  a  majority  of  the  stocks 
holders,  but  injurious  to  a  minority.  (2  X.  Y.  Supp.  257.) 
Upon  ap{)eal  to  the  General  Term  this  order  was  reversed,  the 
report  of  the  referee  confirmed  and  a  decree  made,  which 
after  reciting  that  "  it  appearing  to  the  court  for  the  reasons 
etated  in  the  said  report  of  the  referee,  that  it  will  be  bene- 
ficial to  the  interests  of  the  stockholders  and  meml)er8  and  not 
injurious  to  the  public  interests,  if  a  dissolution  is  ordered,'* 
dissolved  the  corporation,  appointed  a  receiver  of  all  its  prop- 
erty and  directed  a  distribution  of  the  net  proceeds  among 
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the  members  in  proportion  to  the  amounts  paid  by  them  respec- 
tively for  tlieir  certificates  of  membership.     (8  X.  Y.Supp.  319.) 

Frank  E,  Blaekwell  for  appellants.  This  exchange  is  not 
a  corporation  contemplated  by  the  Code  of  Civil  Procedure, 
that  is,  it  clearly  was  not  in  the  minds  of  the  law  makers  when 
the  provisions  in  regard  to  dissolution  were  enacted.  (Code 
Civ.  Pro.  §  2429.)  Had  the  Code  intended  to  provide  that  the 
interest  of  a  majority  of  tlie  stockliolders  should  control,  it 
Would  have  said  so,  but  it  clearly  contemplated  a  case  where 
it  was  for  the  interest  of  all  the  stockholders  that  the  corpora- 
tion should  be  wound  up.  {Tn  re  E,  31,  B,  S.  <&  F.  Co,^  34 
Hun,  371 ;  Li  re  1\  M,  Co.,  29  id.  430 ;  Code  Civ.  Pro. 
§  2429.)  The  right  of  a  majority  of  the  stockholders  or  mem- 
bers to  surrender  the  charter  of  a  corporation,  or  even  to  do 
an  act  having  the  effect  of  a  surrender,  has  always  been  denied 
in  this  state.  {Denike  v.  X.  Y.  &  E,  Z.  Co.,  80  IST.  Y.  606 ; 
In  re  S.  Assn,,  15  Civ.  Pro.  Hep.  215 ;  Abbott  v.  A.  II.  R. 
Co.,  11  Abb.  Pr.  204;  33  Barb.  578 ;  Ward  v.  Soc.  of  AUys., 
1  Colly.  370  ;  In  re  X.  Iw.  Co.,  1  Paige,  258 ;  Kean  v.  John- 
eton,  9  N.  J.  Eq.  401 ;  Carren  v.  Santini,  16  La.  Ann.  27; 
P.  S.  Lodge  v.  Santini,  Id.  53 ;  M.  tfc  O.  li.  li.  Co.  v.  State^ 
29  Ala.  586,  587 ;  X.  ().,  J.  ct  G.  X.  li.  li.  Co.  v.  Harris, 
27  Miss.  540 ;  In  re  P.  M  Co.,  29  Hun,  430.)  By  the  terms 
of  the  articles  of  incorporation  it  was  provided  that  "  the  term 
of  existence  of  sfiid  corporation  is  to  be  fifty  years."  To 
alter  the  period  of  fifty  years  would  be  to  impair  the  obliga- 
tions of  this  contract.  {Bhick  v.  D.  C.  Co.,  22  N.  J.  Eq.  403, 
404,  405,  415,  416 ;  Uvingston  v.  Lynch.,  4  Johns.  Ch.  573.) 

James  Proctor  C-t^'f'ke  for  respondents.  This  corporation 
comes  within  the  provisions  of  title  11,  chapter  17,  voluntary 
dissolution,  of  the  Code.  (Code  Civ.  Pro.  §§  2419,  2431 ;  In 
re  A.  D.  F.  Assn.,  22  Abb.  [X.  C]  234.)  Tlie  mere  fact  that 
there  is  a  minority  opposed  to  dissolution  is  not  a  bar  to  the 
proceeding.  (Code  Civ.  Pro.  §§  2419,  2420,  2429.)  The  fact 
that  fifty  years  is  stated  in  the  certificate  of  incorporation  as 
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the  life  of  the  corporation  is  of  no  effect.  (Morawetz  on  Corp. 
§  418 ;  2  Pars,  on  Cont.  §  569 ;  3  id.  532 ;  People  v.  G.  M. 
L.  Ins,  Co.,  91  K  Y.  174 ;  People  v.  O'Brien,  111  id.  1 ; 
Code  Civ.  Pro.  §§  2419,  2429.) 

Vann,  J.  The  question  presented  byjihis  appeal  is  whether 
the  court  has  power  to  dissolve  a  corporation  organized  as  an 
exchange,  when  it  is  solvent  but  doing  no  business,  owing  to 
the  diverse  interests  of  its  members,  upon  the  petition  and 
consent  of  a  large  majority  of  its  trustees  and  members,  in 
opposition  to  the  wishes  of  a  small  minority  of  both  ?  Whether 
courts  of  equity  have  inherent  power  to  dissolve  corporations, 
as  has  l)een  held  in  some  jurisdictions  but  denied  in  others,  it 
is  unnecessary  for  us  to  consider,  as  the  method  of  effecting 
corporate  dissolution,  when  prescribed  by  statute  as  in  this 
state,  is  exclusive,  and  must  be  substantially  followed.  (  Yer- 
jji-artck  v.  Mercantile  Ins,  Co.^  1  Edw.  Ch.  84;  Kohl  v.  LiU 
ienthal^  81  Cal.  378;  Spelling  on  Private  Corporations, 
§  1008.) 

The  earliest  legislation  upon  the  subject,  to  which  our  atten- 
tion has  been  called,  is  an  act  passed  in  1817,  which  author- 
ized the  dissolution  of  incorporated  insurance  companies, 
provided  the  directors,  or  a  majority  thereof,  presented  a  peti- 
tion stating,  among  other  things,  that  they  deemed  it  necessary 
or  l>eneficial  to  the  interests  of  the  stockholders ;  and  provided 
also,  that  no  sufficient  cause  against  dissolution  should  b^ 
shown  to  the  chancellor,  "  he  having  due  regard  to  the  inter- 
ests of  the  stockholdei's  and  all  persons  interested."  (L.  1817, 
ch.  146,  §§  1  to  4.) 

The  Revised  Statutes  authorized  the  Court  of  Chancery  to 
dissolve  any  corporation,  with  certain  exceptions  not  now  mate- 
rial, upon  the  petition  of  the  directors,  tnistees  or  other  officers 
having  the  management  of  its  concerns,  or  a  majority  of 
them,  provided  it  was  either  insolvent,  or  if  for  any  reason  a 
dissolution  thereof  would  be  l)eneficial  to  the  stockholders  and 
not  injurious  to  the  public  interest.     (3  R  S.  [6th  ed.]  p.  752, 

73-80.) 
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In  1876  the  Supreme  Court  was  authorized,  "in  its  diecre* 
tion,"  to  dissolve  any  corporation  organized  under  the  Manu- 
facturing Act,  provided  the  trustees  consisted  of  an  even 
number  of  persons  and  tliey  were  equally  divided  as  to  the 
management  of  its  affairs,  and  provided  that  one-half  of  the 
stockholders  favored  the  course  of  one  division  of  the  trustees 
and  the  other  half  that  of  the  other.  [L.  1876,  ch.  442,  p. 
474.)  No  ground  of  action  was  prescribed,  and  tho  power  was 
to  be  exercised  at  the  discretion  of  the  court.  The  statute  now 
regulating  the  subject  consists  of  sections  2419  to  2432  of  the 
Code  of  Civil  Procedure,  upon  which  this  proceeding  was 
founded.  It  applies  to  all  corporations  created  by  or  under  the 
laws  of  this  state,  except  those  of  a  religious,  educational,  munici- 
pal or  political  character.  [§  3431.]  The  proceeding  may  l)e 
commenced  by  the  petition  of  a  majority  of  the  directors,  trus- 
tees or  other  officers  in  control,  if  the  corporation  is  insolvent^ 
or  if,  for  any  reason,  the  {>etitioner8  deem  it  l)enefieial  to  the 
interests  of  the  stockholders  tliat  it  should  be  dissolved. 
(§  2419.)  If  the  trustees  and  stockholders  are  equally  divided 
in  respect  to  the  management,  one  or  more  of  the  trustees  or 
directors  may  present  the  petition,  but  this  clause  does  not 
apply  to  savings  banks,  tnist,  safe  deposit,  railroad,  banking 
or  insurance  companies.  (§  2420.)  Upon  the  presentation  of 
a  petition  showing  these  jurisdictional  facts,  as  well  as  some 
others  relating  to  the  condition  of  the  corporation,  certain 
courts  are  authorized  to  issue  and  publish  an  order  to  show 
cause,  and  upon  the  return  thereof  to  hear,  or  refer  for  hear- 
ing, the  ]>roofs  and  allegations  of  the  parties,  and  to  make  a 
final  order  dissolving  the  corporation  if  it  appears  to  the  court 
that  it  is  insolvent,  or  "  that  for  any  reason  a  dissolution " 
thereof  "  will  be  beneficial  to  the  interests  of  the  stockholders 
and  not  injurious  to  the  public  interests."     (§§  2421  to  2430.) 

The  history  of  legislation  upon  the  subject  shows  that  prior 
to  1876  it  was  the  policy  of  the  legislature  to  authorize  the 
courts  to  act  upon  the  petition  of  a  majority  of  the  trustees^ 
but  the  basis  of  action,  except  in  the  case  of  insolvency,  waa 
the  interest  of  the  stockholders.     Division  of  opinion  on  tJie 
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part  of  the  trustees  as  to  busiuess  policy  does  not  appear  to 
have  been  recognized  by  the  legislature  as  an  element  requiring 
attention  until  they  provided  by  the  act  of  1876  that  if  the 
trustees  and  members  were  equally  divided  "as  to  the  manage- 
ment of  the  a&irs  of  the  corporation,"  the  application  to  difr. 
solve  might  be  made  by  "the  trustees,  or  any  or  either  of 
them."  This  feature  is  reproduced  by  section  2420  of  the 
Code,  and  it  indicates  that  in  the  opinion  of  the  legislature  dis- 
sension as  to  the  management,  especially  when  it  might  result 
in  a  deadlock,  so  that  business  could  not  be  done  efficiently, 
was  sufficient  to  authorize  action  by  the  courts.  Where,  how- 
ever, a  majority  of  the  trustees  favor  dissolution  "  for  any  rea- 
son," whether  relating  to  the  management  or  not,  and  it 
appears  that  "  for  any  reason  "  a  dissolution  "  will  be  beneficial 
to  the  interests  of  the  stockholders  and  not  injurious  to  the 
public  interests,  the  <?ourt  must  make  a  final  order  dissolving 
the  corporation."  (§  2429.)  As  it  is  not  claimed  tliat  the 
public  interests  are  here  involved,  the  only  question  is  whether 
the  facts  permitted  the  conclusion  that  a  dissolution  would 
benefit  the  stockholders.  In  this  case  the  members  were  the 
stockholders,  as  they  owned  the  stock,  but  for  convenience 
permitted  the  trustees  to  hold  it,  ex  qfficio.  The  statute,  more- 
over, as  amended  in  1884,  provides  for  the  case  of  corporations 
that  have  no  stockholders,  but  simply  members.  (§  2431.)  As 
to  what  would  be  beneficial  to  the  interests  of  the  stockholders,, 
it  is  clear  that  the  opinion  mi  a  majority  of  the  trustees,  who 
are  presumed  to  represent  the  wishes  of  a  majority  of  the 
members,  is  of  primary  importance,  because  it  is  essential  to 
the  jurisdiction  of  the  court  and  must  be  set  forth  in  the  peti- 
tion. (§§  2419  and  2429.)  ^  The  legislature  d6ul)tle8s  thought 
that  the  stockholders  would  he  the  best  judges  as  to  their  own 
interests  and  that  if  there  was  a  difference  of  opinion  the  jndg- 
ment  of  the  majority  would  be  more  apt  to  be  right  than  that 
of  a  minority.  This  case,  however,  is  peculiar,  because  the 
interest  of  the  stockholders  was  not  uniform.  The  object  of 
the  exchange  was  so  broad  as  to  include  several  diverse  inter- 
ests, so  that  while  the  dealers  in  one  commodity  would  make,^ 
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the  other  dealers  would  lose  by  its  continuance  in  business. 
Under  these  circumstances  would  a  dissolution  be  beneficial  to 
the  interests  of  the  stockholders,  within  the  meaning  of  the 
statute  ?  The  benefit  meant  is  a  pecuniary  benefit,  either 
direct  or  indirect.  The  exchange  cannot  be  carried  on  so  as 
to  be  of  material  use  to  any  one  without  the  annual  expendi- 
ture of  a  large  sum  of  money,  to  be  taken  from  the  surplus,  or 
raised  by  compulsory  assessment,  as  the  by-laws  provide.  Is 
it  to  be  expected  that  the  majority,  having  full  control  of 
affairs,  will  conduct  the  business  efiiciently  at  an  actual  loss 
«nd  witliout  any  benefit  to  themselves  ?  The  history  of  the 
corporation  in  question  shows  that  while  it  maintains  its 
•organization,  keeps  open  rooms  and  furnishes  some  facilities 
for  the  transaction  of  business,  they  are  utterly  inadequate  to 
•an  effective  exchange,  and  that  as  now  conducted  it  is  of  no 
appreciable  benefit  to  any  one.  It  Is  practically  a  failure, 
l)ecause,  owing  to  diversity  of  views  and  interests,  it  does  not 
accomplish  the  object  for  which  it  was  formed.  Is  there  any 
reason  to  expect  an  improvement  if  this  proceeding  is  dis- 
missed ?  None,  in  the  nature  of  affairs,  because  the  majority 
will  not  and  cannot  be  compelled  to  tax  themselves  to  the 
«xtent  necessary  to  maintain  an  adequate  and  useful  exchange. 
If  they  can  be  forced  to  maintain  an  exchange,  they  cannot  be 
forced  to  maintain  an  efficient  exchange,  as  they  can  lawfully 
refuse  to  raise  or  expend  enough  money  for  that  purpose. 
If  they  see  fit  to  reduce  expenses  by  hiring  cheap  rooms, 
furnishing  poor  facilities,  dispensing  with  cable  telegrams  and 
reliable  tea  standards,  both  of  which  cost  a  good  deal,  the  law 
■cannot  interfere,  because  it  has  committed  control  of  such 
matters  to  the  trustees,  elected  by  the  votes  of  a  majority  of 
the  members.  So  action  in  state  and  legislative  matters,  daily 
calls  of  merchandise,  the  making  and  enforcement  of  rules  to 
settle  disputes,  establish  warehouse  charges  and  govern  the 
issue  of  tea  certificates,  together  with  all  of  the  benefits  accru- 
ing to  the  tea  merchants  from  an  enterprising  exchange,  are 
necessarily  under  the  control  of  the  majority,  who  cannot  be 
compelled  to  be  liberal,  zealous  or  wise.     All  questions  relating 
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to  the  management  that  call  for  the  exercise  of  judgment  or 
discretion,  must  be  decided  by  tlie  trustees  or  members,  artting 
through  a  majority.  Hence  an  a£80ciation  that  is  useful  to 
one  class  of  its  members,  but  injurious  to  another,  will  be 
useless  to  both,  as  long  as  the  latter  is  in  control. 

We  think  tliat  when  the  interests  of  the  stockholders  of  a 
corporation  are  so  discordant  as  to  prevent  efficient  manage- 
ment and  a  large  majority  of  both  trustees  and  members  wish 
to  wind  up  its  affairs,  a  dissolution  thereof  will  be  beneficial 
to  the  interests  of  the  stockholders,  because  the  object  of  its 
corporate  existence  cannot  be  attained.  {In  re  Niagara  Ins^ 
Co,j  1  Paige,  258  ;  In  re  Woven  Tape  Skirt  Co.^  8  Hun,  508 ; 
Web€te7*  V.  Turner^  12  id.  264 ;  Denike  v.  iV.  Y,  cJ&  R,  Linie 
<fe  Cement  Co.,  80  N.  Y.  599,  605 ;  2  Beach  on  Private  Cor- 
porations, §  781 ;  1  Morawetz  on  Corporations,  §  413 ;  2 
"Waterman  on  Corporations,  §  420 ;  2  Spellman  on  Corporations, 
§  1012.) 

Under  such  circumstances  it  is  better  for  all  that  a  dissolu- 
tion should  be  ordered,  so  that  the  minority  may  reincorpo- 
rate upon  some  more  practicable  basis,  if  they  so  desire,  and 
the  majority  may  no  longer  be  forced  to  keep  up  a  feeble  and 
useless  organization,  in  which  they  take  no  interest  and  from 
which  they  derive  no  benefit. 

We  are  of  the  opinion  that  the  determination  of  the  learned 
judges  of  the  General  Term  was  right  and  that  their  order 
should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Henry  W.  Embler,  Respondent,  v.  The  Town  of  Wallkill, 

Appellant. 

Plaintiff,  while  riding  upon  a  load  of  hay  along  one  of  defendant's  high- 
ways, was  injured  by  being  swept  from  the  load  by  the  limbs  of  a  tree, 
which  overhung  the  traveled  track.  On  trial  of  an  action  to  recover 
damages  on  the  ground  of  alleged  negligence  of  defendant's  commis- 
sioners of  highways,  the  court  charged  as  follows:  "Notice  must  be 
proven  of  the  existence  of  the  obstruction  a  sufficient  length  of  time, 
from  which  a  jury  may  say  a  commissioner  ought  to  have  known  it. 
Now  it  is  nothing  of  any  consequence  that  thousands  have  passed  there 
'Without  injury.  If  tliis  obstruction  existed  so  long  that  a  vigilant  officer 
should  have  known  of  its  existence,  they  are  liable."  In  accordance 
with  requests  of  defendant's  counsel,  the  court  then  charged  in  sub- 
Btance  that  the  jury  had  a  right  to  take  into  consideration,  in  determin- 
ing whether  the  commissioners  were  chargeable  with  notice,  the  fact 
that  people  driving  on  loads  of  hay  had  passed  under  this  tree  without 
difficulty;  also  the  fact  that  no  complaint  had  been  made  to  the  com- 
missioners. Said  counsel  then  excepted  to  the  sentence  in  the  charge 
that  'Mt  is  nothing  of  any  consequence  that  thousands  passed  there 
without  injury."    Held,  untenable. 

It  appeared  that,  before  the  time  of  the  accident,  a  city  was  incorporated 
which  embraced  territory  belonging  to  the  town,  and  that  the  commis- 
•  sioners  of  highways,  for  whose  negligence  the  town  was  sought  to  be 
made  liable,  were  elected  before  the  incorporation  by  electors  of  the 
town,  including  those  who  resided  within  the  present  limits  of  the  city. 
Defendant  claimed  that  the  city  was  jointly  liable,  and  should  have 
been  made  a  party.    Held,  untenable. 

It  appeared  that  defendant  had  occasionally  traveled  on  this  highway,  but 
never  before  on  a  load  of  hay,  and  he  testified  that  he  never  had  had 
occasion  to  observe  how  low  the  l>ranches  of  the  apple  tree  hung,  or 
how  far  they  extended.  Defendant's  highway  commissioners  gave  tes- 
timony to  the  effect  that  they  had  never  known  any  difficulty  from  said 
tree,  and  that  any  danger  therefrom  was  not  obvious  to  them.  Defend- 
ant claimed  that  the  danger  was  so  apparent  that  plaintiff  and  the 
driver  of  the  load  were,  as  matter  of  law,  chargeable  with  contributory 
negligence.    Held,  untenable. 

Heported  below,  57  Hun,  884. 

(Argued  February  10,  1892;  decided  March  15,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18, 1890,  which  aflirmed  a  judgment  in  favor  of 
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plaintiff  entered  upon  a  verdict,  and  also  aifirmed  an  order 
denying  a  motion  for  a  new  trial 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
Are  stated  in  the  opinion. 

WiUiam  Van  Amee  for  appellant.  Trees  upon  a  country 
highway  do  not  constitute  an  obstruction  which  it  is  the  duty 
of  the  commissioners  to  remove.  (Laws  of  1869,  chap.  322 ; 
Laws  of  1888,  chap.  196.)  A  different  rule  prevails  in 
reference  to  objects  which  have  become  familiarized  to  the 
public  by  universal  custom  and  acquiescence  from  that  which 
applies  to  unusual,  unforeseen  and  unexpected  objects.  {City 
4}f  Allegheny  v.  Zhamerma/n^  95  Penn.  St.  287;  City  of 
WellingUm  v.  Gregson^  31  Kan.  99.)  In  this  case  the  public 
authorities  simply  gave  their  official  support  to  a  custom  which 
they  found  in  operation.  Their  action  constituted  a  scheme  in 
the  construction  and  maintenance  of  the  highway,  for  any 
defects  in  which  the  town  is  not  liable.  (Jtfbni  v.  Tow^i  of 
New  Utretch^  104  N.  Y.  552 ;  Urquhart  v.  City  of  OdgenS" 
•  iurgh^  91  N.  Y.  67.)  This  case  comes  within  the  principle  that 
one  who  does  not  avoid  a  known  danger  or  obstruction  is  guilty 
of  contributory  negligence.  ( Dubois  v.  City  of  Kingston^  102 
N.  Y.  219 ;  C(yrdeU  v.  N.  Y.  C  A  H.  R.  R,  R,  Co.,  75  id. 
530 ;  Band  v.  Smith,  113  id.  378 ;  Williams  v.  i>.,  Z.  cfe  W. 
R,  R.  Co.,  116  id.  628 ;  Palmer  v.  P.  Co.,  Ill  id.  488 ; 
Durki?i  V.  City  of  Troy,  61  Barb.  437 ;  Hi?iz  v.  Starin,  46 
Hun,  526 ;  3  N.  Y.  Supp.  290 ;  Krum  v.  Anthmiy,  8  Atl.  Rep. 
598 ;  Lanigan  v.  N.  Y.  G.  L.  Co.,  71  N.  Y.  29 ;  Wilson  v. 
City  of  Charleston,  90  Mass.  137 ;  JIart  v.  Grennell,  122  N. 
Y.  371.)  Even  if  the  plaintiff  had  not  been  familiar  with  the 
locality,  the  duty  rested  upon  him  to  be  upon  the  lookout  for 
defects  and  to  use  ordinary  care  in  avoiding  any  possible 
dangers.  {Fctgg  v.  Nahxjmt,  98  Mass.  578 ;  Brow  v.  Mayor, 
57  Mo.  156 ;  Robb  v.  ConnellsviUe,  137  Penn.  St.  42.)  Assum- 
ing that  the  plaintiff  saw  that  his  head  would  not  clear  the 
branches,  it  was  his  duty  to  stop  or  dismount.  If  he  did  not 
3ee,  he  was  guilty  of  negligence  in  not  looking.     (Bevnre  v. 
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Bailey^  131  Mass.  169.)  It  was  error  to  submit  the  question 
to  the  jury  as  to  whether  the  town  under  these  circumstances, 
was  liable  for  the  injuries  complained  of.  (Angell  on  High- 
ways,  §  259.)  The  court  erred  in  refusing  to  grant  a  nonsuit 
on  account  of  the  non-joinder  of  the  city  of  Middletown  as  a 
party  defendant.    (Laws  of  1888,  chap.  535.) 

W,  F,  O^Neil  for  respondent.  The  court  properly  left  it 
as  a  contested  question  of  fact  for  the  jury  to  determine 
whether,  under  all  the  circumstances  attending  the  accident, 
the  plaintiff  or  his  driver  were  guilty  of  negligence.  {Stackus 
V.  N.Y,  a  <&  H.  R.  li.  B.  Co.,  79  N.  Y.  464.)  Defendant's 
contention  that  the  trial  court  should  have  dismissed  the  com- 
plaint on  defendant's  motion,  because  Travis  had  seen  the  tree 
and  saw  it  on  the  morning  of  the  accident  and  was,  therefore, 
as  a  matter  of  law  negligent  in  driving  under  it,  is  untenable. 
(  Weed  V.  ViUaye  of  Balston  Spa,  76  N.  Y.  333 ;  BvUock  v. 
Mayor^  etc.,  9*  id.  656 ;  Peil  v.  Reinhart,  127  id.  381 ; 
Greany  v.  Z.  /.  R.  R.  Co.,  101  id.  419 ;  Boyce  v.  M.  R.  R, 
Co.,  118  id.  314 ;  Sherry  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co., 
104  id.  652.)  That  overhanging  limbs  are  common  on  high- 
ways, makes  them  none  the  less  an  obstruction  where  they 
interfere  with  public  travel,  or  cause  injury  to  a  person  passing 
over  the  public  road.  {Sewell  v.  City  of  Cohoee,  75  N.  Y.  45.) 
It  was  not  necessary  to  join  the  city  of  Middletown  as  a  party 
defendant.  (Laws  of  1872,  chap.  46,  §  1 ;  Laws  of  1888,  chap. 
535,  §  1 ;  Gertrum  v.  Bd.  Suprs.,  109  N.  Y.  176.)  If  the 
charge  on  the  whole  conveys  to  the  jury  the  correct  rule  of 
law  upon  a  given  question,  the  judgment  will  not  be  reversed 
by  the  appellate  court  for  technical  error  in  verbiage.  {Cald- 
well V.  N.  J.  S.  Co.,  47  N.  Y.  282 ;  Rexter  v.  Starin,  73  id.  601.) 

Follett,  Ch.  J.  The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  being  swept  from  a 
load  of  hay  to  the  ground  by  the  limbs  of  an  apple  tree  which 
overhung  the  public  highway  extending  from  the  village  of 
Circleville,  in  the  town  of  Wallkill  to  the  city  of  Middletown^ 
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formerly  part  of  the  same  town.  Circle ville  is  about  five  miles 
northerly  of  the  city  of  Middletown  and  they  are  connected 
by  this  highway  which  is  one  of  the  principal  ones  leading  to 
and  from  the  city.  February  20,  1889,  the  plaintiff  was  draw- 
ing a  load  of  hay  from  Circleville  to  Middletown  by  a  team 
driven  by  Emmett  Travis.  The  day  was  cold,  the  highway 
icy,  rough  with  deep  wagon  ruts  and  narrow  at  the  place  of 
the  accident.  About  a  mile  south  of  Circleville  there  was  an 
old  apple  tree  the  trunk  of  which  stood  from  eight  to  thirteen 
feet  from  the  west  side  of  the  traveled  track.  The  plaintiff 
was  riding  on  the  right  hand  side  of  the  load  with  his  back  to 
the  driver  when  he  was  brought  against  a  limb  of  the  tree» 
One  of  the  highway  commissioners  testified  that  the  limb  by 
which  the  plaintiff  was  struck  was  but  four  feet  from  the  center 
of  the  road  and  that  it  was  but  seven  feet  feet  from  the  center 
of  the  road  to  the  ditch  on  the.  east  or  opposite  side  of  the 
highway. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for 
a  nonsuit  on  the  sole  ground  that  the  plaintiff  and  his  driver 
by  their  negligence  contributed  to  the  injury.  The  motion 
was  denied  and  the  defendant  excepted.  At  the  close  of  the 
evidence  this  motion  was  renewed  upon  the  same  ground,  and 
upon  the  further  ground  that  the  town  of  Wallkill  was  not 
solely  liable  for  the  damages,  which  motion  was  denied  and 
the  defendant  excepted.  In  discussing  the  question  whether 
the  commissioners  of  highways  were  guilty  of  negligence  the 
court  said :  "  Notice  must  be  proven  of  the  existence  of  the 
obstruction  a  sufiicient  length  of  time  from  which  a  jury  can 
say  a  commissioner  ought  to  have  known  it.  ^ow,  it  is  nothr- 
i^  of  any  consequence  that  thousa/nds  passed  there  withovi 
injury.  If  this  obstruction  existed  so  long  that  a  vigilant 
oflBcer  should  have  known  of  its  existence,  they  are  liable 
because  they  didn't  know.  They  should  have  known  as  public 
officers  if  it  existed  so  long  that  a  jury  could  say  to  them  "  you 
should  have  known  it." 

At  the  close  of  the  charge,  defendant's  counsel  asked  the 
court  to  instruct  the  jury  "  that  the  jury  have  a  right  to  take 
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mto  consideration  the  circumstance  that  people  driving  on 
fcads  of  hay  had  passed  under  this  tree  without  difficulty,  in 
determining  wliether  there  was  sufficient  to  charge  the  com- 
nissioners  with  notice  of  the  alleged  defect."  To  this  request 
the  court  replied :  "  It  might  be  some  evidence."  Defendant's 
counsel  also  asked  the  court  to  charge  that  the  jury  have  a 
right  to  take  into  consideration  the  circumstance  that  no  com- 
plaint was  made  to  the  commissioners,  in  determining  whether 
they  were  charged  with  notice  of  the  alleged  defect.  The 
court  replied :  "  Yes,  I  will  charge  that."  The  counsel  then 
excepted  to  the  sentence  "  Now,  it  is  nothing  of  any  conse- 
quence that  thousands  passed  there  without  injury."  This 
lemark  was  made  while  discussing  the  negligence  of  the  com- 
missioners and  the  court  very  clearly  gave  to  the  fact  that 
many  Iiad  passed  the  tree  without  injury  all  of  the  probative 
force  that  it  was  entitled  to  on  tiiis  issue. 

Whether  the  evidence  of  negligence  on  the  part  of  the  com- 
missioners was  sufficient  to  authorize  the  submission  of  the 
question  of  their  negligence  to  the  jury  is  not  presented  by 
any  exception.  The  only  question  presented  by  this  record  is 
whether  the  plaintiff  by  his  own  negligence  or  by  that  of  his 
driver  contributed  to  the  accident.  The  defendant  now  insists 
that  tlie  tree  having  stood  for  so  many  years  in  this  position 
with  its  limbs  overlianging  a  portion  at  least  of  the  traveled 
part  of  the  highway  that  it  was  contributory  negligence  on 
the  part  of  the  plaintiff  not  to  have  known  of  it  and  avoided 
k.  The  record  shows  that  the  plaintiff  had  occasionally  trav- 
eled this  highway  but  never  before  with  a  load  of  hay,  and  he 
testified  that  he  never  had  had  occasion  to  observe  how  low 
the  branches  hung  or  how  far  over  the  beaten  track  they 
extended.  The  defendant  has  three  commissioners  of  high- 
ways all  of  whom  gave  evidence  to  exculpate  themselves  from 
the  charge  of  negligence.  Daniel  W.  Shaw  testified  that  he 
had  been  commissioner  for  ten  years  or  over,  lived  within  a 
mile  and  a  half  of  this  tree  but  never  noticed  that  its  branches 
overhung  the  road.  Charles  E.  Gardner  testified  that  he  was 
one  of  the  commissioners  at  the  time  of  the  accident,  and  had 
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been  for  twelve  years,  but  had  never  known  of  any  difficulty 
about  the  tree.  Henry  W.  Dunning,  the  third  commissioner, 
testified  that  he  had  been  in  office  six  years  and  did  not  know 
that  any  person  had  difficulty  in  passing  the  tree  with  loads  of 
hay.  Notwithstanding  this  evidence,  that  danger  was  not 
obvious  to  those  whose  duty  it  was  to  see  and  guard  travelers 
against  it,  the  defendant  insists  that  the  danger  was  so  appar- 
ent that  it  should  be  held  as  a  matter  of  law  that  the  plaintiff 
and  his  driver  were  guilty  of  contributory  negligence  in  not 
seeing  and  avoiding  it,  and  that  it  was  error  to  submit  to  the 
jury  the  question  of  contributory  negligence.  The  position 
that  whether  the  plaintiff  and  his  driver,  by  their  negligence, 
contributed  to  the  injury,  was  a  question  of  law  for  the  court 
and  not  a  question  of  fact  for  the  jury,  cannot  be  sustained. 

The  point  is  made  that  the  city  of  Middletown  should  have 
been  joined  as  a  party  defendant.  June  9,  1888  (C.  635,  L, 
1888),  the  city  of  Middletown  was  incorporated.  Before  that 
date  the  town  of  Wallkill  embraced  the  territory  which,  at  the 
time  of  the  accident  was,  and  since  has  been,  within  the  limits 
of  the  city.  Before  the  act  incorporating  the  city  was  passed 
the  three  highway  commissioners,  for  whose  negligence  the 
town  is  sought  to  be  held  liable,  were  elected  by  the  electors 
of  the  town,  including  those  who  resided  within  the  present 
limits  of  the  city.  It  is  urged  that  because  the  electors  who 
resided  within  the  territory  which  now  forms  part  of  the  city, 
participated  in  the  election  of  the  three  commissioners  that  the 
city  is  jointly  liable  with  the  town,  for  their  neglect.  This 
point  is  without  foundation.  At  the  time  of  the  accident  the 
defendant  was  duly  incorporated  and  its  limits  have  not  since 
been  changed,  and  the  town  is  liable  for  the  neglect  of  its  com- 
missioners, no  matter  how  they  were  chosen  or  appointed. 
They  were  the  legal  highway  officers  of  the  town,  and  the  fact 
tliat  they  were  elected  by  voters  not  now  voters  of  the  town 
has  no  effect  upon  the  liability  of  the  defendant. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  IIaioht  and  Landon,  JJ.,  dissenting. 

Judgment  affirmed. 
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"WiLLL/LM  G.  Davidson,  Kespondent,  v.  John  IL  Cornell 

et  al.,  Appellants. 

It  seems  that  a  servant  entering  into  employment  which  is  hazardous 
assumes  the  usual  risks  of  the  service  and  those  which  are  apparent  to 
ordinary  observation,  and  when  he  accepts  or  continues  in  the  service, 
with  knowledge  of  the  character  of  defective  structures  and  of  the  dan- 
gers which  may  be  apprehended,  he  assumes  the  hazards  incident  to  the 
situation. 

Where,  however,  although  the  defect  is  apparent,  it  may  require  skill  and 
judgment,  not  possessed  by  ordinary  observers,  or  by  the  servant,  to  give 
knowledge  of  hazards  which  may  be  apprehended  therefrom,  he  does 
not  assume  those  hazards. 

Defendants  were  engaged  in  constructing  an  elevated  railroad;  they  used 
for  this  work  a  steam  engine  and  apparatus  placed  upon  a  platform  on 
wheels,  which  moved  along  as  the  work  progressed,  upon  girders  rest- 
ing upon  cross-beams.  While  the  platform  was  being  moved  forward 
the  girders  on  which  it  rested  gave  way  and  the  end  of  the  platform  fell 
to  the  ground.  Plaintiff,  an  employe  of  defendants,  at  work  upon  the 
platform,  where  he  had  been  employed  for  some  time  previously,  was 
injured.  In  an  action  to  recover  damages  plaintiff's  evidence  tended  to 
show  negligence  on  the  part  of  defendants  in  not  properly  bracing  the 
girders  laterally,  or  bolting  them  to  the  cross-beams.  Held,  that  w^hile 
the  alleged  defects  were  apparent,  yet  as  plaintiff,  although  having 
knowledge  thereof,  might  not  have  been  advised  of  the  dangerous  con- 
sequences that  might  result  therefrom,  and  to  give  knowledge  thereof, 
may  have  required  some  skill  or  judgment  not  available  to  him  or  to  an 
ordinary  observer,  such  consequences  were  not  as  matter  of  law  obvious 
and  within  the  hazards  assumed,  and  the  question  of  plaintiff's  con- 
tributory negligence  was  one  of  fact  for  the  jury;  and  so,  that  a  motion 
for  a  nonsuit  was  properly  denied. 

While  statements  of  a  person  injured,  expressive  of  his  present  condition, 
made  to  a  physician  for  the  purpose  of  treatment,  may  be  proved  in  his 
behalf,  statements  made  as  to  the  past,  t.  «.,  as  to  pains  which  he  had 
suffered  or  disabilities  he  had  labored  under,  are  not  competent,  and 
error  in  receiving  such  statements  is  not  cured  by  testimony  on  his  part 
that  such  statements  were  true. 


(Argued  February  1,  1802;  decided  March  22.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  entered  npon  an  order  made  Jane  23, 1890,  which 
affirmed  a  judgment  in  favor  of  the  plaintiff  entered  upon  a 
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verdict,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
defendants,  who  were  engaged  in  the  construction  of  a  double- 
track  elevated  railway  on  Broadway  in  the  city  of  Brooklyn. 
This  was  done  by  setting  columns  upright  on  either  side  of  the 
street  opposite  each  other  in  transverse  lines  and  longitudinally 
about  sixty  feet  apart,  placing  upon  them  iron  cros^-beams 
which  supported  girders,  four  in  each  span,  extending  from 
one  to  another  of  those  cross-beams.  And  for  the  purpose  of 
hoisting  those  long  girders  from  the  ground  to  their  places  in 
the  structure,  there  was  used  a  steam  engine,  boiler  and  other 
apparatus  upon  a  platform  on  wheels.  This  was  in  the  evi- 
dence designated  as  a  "  traveler."  It  was  about  twenty  feet 
in  width  and  about  thirty  feet  in  length,  on  twelve  wheels, 
three  resting  on  each  of  the  four  girders,  and  its  weight  was 
from  ten  to  twelve  tons.  In  advance  of  this  traveler,  and  dis- 
connected from  it,  were  two  demcks  or  cranes,  called  by  the 
witnesses  "  grasshoppers,"  also  on  wheels.  In  hoisting  a  girder, 
the  rope  to  which  the  tackle  was  attached  led  from  it  through 
the  top  of  the  crane,  thence  back  to  the  traveler,  where,  by 
the  power  of  the  engine,  it  was  wound  about  a  dnim,  thus 
raising  the  girder  to  its  place  on  the  cross-beams.  When  the 
four  girders,  constituting  a  single  span,  were  thus  hoisted  and 
bolted,  the  grasshoppers  were  taken  onto  that  span,  and  the 
traveler,  by  means  of  a  rope  and  tackle  attached,  fastened  by 
a  clamp  to  one  of  the  inner  longitudinal  girders  some  distance 
in  advance  of  it,  and  the  application  of  the  power  of  the 
engine  was  moved  forward  onto  and  near  the  forward  end  of 
the  span  of  girders  next  in  the  rear  to  that  on  which  the  grass- 
hoppers rested,  there  stopped,  and  by  the  use  of  chocks  stayed, 
and  another  span  of  girders  hoisted  to  their  places.  By  this 
method  of  construction,  the  work  had  proceeded  nearly  one 
mile,  when  on  February  14,  1888,  the  traveler,  while  being  so 
moved,  and  the  girders  on  which  it  rested,  fell  to  the  ground, 
causing  the  injury  to  the  plaintiff  of  which  he  complains.     He 
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was  an  employe  of  the  defendants  npon  the  traveler,  and  had 
been  there  so  engaged  for  some  time.     He  recovered  $2,500. 
The  judgment  was  affirmed  by  the  General  Term. 
Further  facts  are  stated  in  the  opinion. 

James  Tray  for  appellants.  The  admission  of  the  conversa- 
tion between  the  plaintiff  and  Dr.  Corey  was  clearly  error. 
(Boche  V.  B.,  a  cfe  JV.  B.  B.  Co,,  105  N.  Y.  294 ;  Byan  v. 
P.  M.  Co.,  57  Hun,  253.)  The  testimony  as  to  the  manner 
of  constructing  the  Sands  street  road  after  the  accident  on  the 
Broadway  road,  was  improperly  admitted.  {Johnson  v.  JT. 
B.  Co.,  52  Hun,  111 ;  Simpson  v.  M.  B.  Co.,  17  N.  Y.  S.  R. 
68 ;  Dougan  v.  C  T.  Co.,  56  K  Y.  8 ;  Band  v.  Daly,  68 
.  id.  557 ;  SaUers  v.  D.  <&  H.  C.  Co.,  3  Hun,  339 ;  Dale  v. 
D.  &  W.  B.  B.  Co.,  73  N.  Y.  472.)  It  was  erroneous  for 
the  court  to  charge  the  proposition  which  rendered  defendants 
liable  for  consequences  against  which  their  knowledge,  best 
skill,  judgment  and  experience  was  unable  to  guard,  and  it  was 
erroneous  for  the  court  in  its  charge  to  exclude  the  effect  of 
contributory  carelessness.  (  Wright  v.  JV.  Y.  C  B.  B.  Co,, 
25  K  Y.  566 ;  Warner  v.  E.  B.  B.  Co.,  39  id.  468  ;  DeGraaf 
V.  JSr.  Y.  C.  (6  II.  B.  It  B.  Co.,  76  id.  125 ;  Leonard  v.  6W- 
Ivns,  70  id.  90 ;  Slater  v.  Jewett,  85  id.  62 ;  DeForest  v.  Jewett, 
88  id.  264;  ITussey  v.  Cooger,  112  id.  614;  Hays  v.  K  S. 
cfe  O.  S.  B.  B.  Co.,  97  id.  259 ;  Bauleo  v.  iT.  Y.  cfe  H.  B. 
B.  Co.,  59  id.  357 ;  Dwi^ht  v.  G.  Ins.  Co.,  103  id.  341 ; 
ZaJUn  V.  B.  cfe  S.  W.  B.  B.  Co.,  106  id.  139 ;  Zofttis  v.  [/. 
F.  Co.,  84  id.  455 ;  Dougan  v.  C.  T.  Co.,  56  id.  1 ;  Fdtham 
V.  England,  L.  R.  [2  Q.  B.]  33 ;  Creegam,  v.  Marston,  126 
N.  Y.  568 ;  CvMen  v.  Morton,  Id.  1 ;  Butler  v.  Tovmshendy 
Id.  105 ;  Filbert  v.  D.  dk  R.  C.  Co.,  121  id.  257 ;  KeUy  v. 
F.  S.  S.  B.  B.  Co.,  58  Hun,  93.) 

Chas.  J.  Patterson  for  respondent  The  defendants  were 
guilty  of  negligence  in  failing  to  take  the  precautions  which 
were  usually  taken  in  such  work  to  render  the  structure  safe 
and  secure  before  subjecting  it  to  the  heavy  strain  of  moving 
the  traveler  over  it.     {Pantzar  v.  T.  F.  I.  M.  Co.,  99  N.  Y. 
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368;  JSTichols  v.  B.  tfe  2>.  Co,,  33  Hun,  137;  117  K  Y.  646; 
Vredenberg  v.  If.  O.  R,  Ji.  Co,,  14  id.  582 ;  Fr/rd  v.  Li/Otis^ 
41  Hun,  512 ;  Jiyan  v.  lowler,  24  N.  Y.  410 ;  Xram  v.  A 
/.  H.  R,  Co.,  123  id.  1;  Buckley  v.  P.  H.  L  0.  Co.,  17  N. 
Y.  S,  R.  436 ;  117  N.  Y.  645.)  The  defendants  were  also 
under  an  obligation  to  provide  a  plan  for  the  construction  of 
the  roadbed  which,  if  it  was  faithfully  carried  out  by  their 
employes,  would  have  resulted  in  the  safety  of  the  structure. 
{Abel  V.  I),  cfe  H.  C.  Co.,  103  K  Y.  581 ;  Sheehan  v.  N.  Y. 
a  R.  R.  Co.,  91  id.  332 ;  Camhell  v.  R.  R.  Co.,  35  Hun,  506 ; 
Whittaker  v.  D.  cfe  IT.  C.  Co.,  126  K  Y.  544 ;  McGo^^em  v. 
C.  V.  R.  R.  Co.,  123  id.  280 ;  Bulkley  v.  P.  II.  I.  O.  Co.,  IT 
N.  Y.  S.  R  436;  117  N.  Y.  645.)  The  plaintiff  was  not 
guilty  of  contributory  negligence,  nor  did  he  assume  the  risks 
which  arose  from  the  failure  of  defendants  to  perform  their 
duty  to  make  the  structure  safe  for  the  workmen.  {Kain  v. 
Smith,  89  N.  Y.  375 ;  Grizzle  v.  Frost,  3  F.  &  F.  622.)  The 
statements  made  by  plaintiff  to  Dr.  Corey,  in  connection  witk 
the  examination  which  the  latter  made  of  plaintiff's  physical 
condition,  were  admissible  in  plaintiff's  favor.  (Meeham  v. 
M.  R.  Co.,  115  N.  Y.  647;  Matteson  v.  N.  Y.  C.  R. 
R.  Co.,  35  id.  487;  Reed  v.  K  Y.  C.  R.  R.  Co.,  45  id.  574; 
RocA^  V.  B.  C.  i&  N.  R.  R.  Co.,  105  id.  294 ;  Cleveland  v. 
N.  J.  S.  B.  Co.,  5  Hun,  523 ;  Fay  v.  Harlan,  128  Mass.  241; 
Kent  V.  Lincoln,  32  Vt.  591 ;  Earl  v.  Tupper,  45  id.  275; 
CoUins  V.  Waters,  45  111.  485 ;  Towle  v.  Uake,  48  N.  H.  92; 
StdU  V.  Oedick^e,  43  N.  J.  L.  86 ;  Bridge  v.  Oshkosh,  67  Wis. 
195;  Quaife  v.  C  N.  i&  W.  R.  Co.,  48  id.  513;  Ropers  w 
Cram^  30  Tex.  195.)  The  servant  does  not  assume  the  risk 
arising  from  the  master's  neglect.  (Stringham  v.  Steicart^ 
100  N.  Y.  516 ;  Paiitzar  v.  T.  F.  I.  M.  Co.,  99  id.  368;  IIT 
id.  645 ;  McG(yvei-n  v.  C.  R.  R.  Co.,  123  id.  280.)  The  chai^ 
that  if  the  accident  would  not  have  happened  but  for  defend- 
ant's negligence,  then  the  fact  that  negligence  of  a  co-employe 
helped  to  bring  it  about  would  not  be  a  defense,  is  good  law, 
{Cone  V.  D.,  L.  cfe  W.  R.  R.  Co.,  81  N.  Y.  206;  EUi^  v.  N. 
r.,  L.  Kit  W.  R.  R.  Co.,  95  id.  546.) 
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Bradley,  J.  The  immediate  cause  of  the  giving  way  of 
the  girders  and  the  fall  of  the  strncture  was  the  subject  of 
Borae  contention  upon  the  evidence. 

The  plaintiff's  counsel  contends  that  it  was  the  result  of  the 
negligent  failure  of  the  defendants  to  perform  their  duty  to 
their  employes,  in  that  they  did  not  use  the  care  imposed  upon 
them  to  provide  a  reasonably  safe  structure  for  the  men  to 
work  upon,  or  proper  means  for  its  support  or  movement  for 
the  purposes  of  the  service  required.  If  that  proposition,  in 
its  application  to  the  cause  of  the  calamity  in  question,  had  the 
support  of  evidence,  the  charge  of  negligence  on  the  part  of 
ilie  defendants  was  sustained.  {Ryan  v.  Fcnjoler^  24  N.  Y. 
410  ;  Pantzar  v.  Tilly  Foster  Mining  Co,,  99  id.. 368  ;  Krafiz 
Y.  Long  Inland  Ry,  Co.^  123  id.  1.) 

There  is  no  question  about  the  competency  of  the  men  to 
perform  the  duties  devolved  upon  them  in  the  service.  The 
charge  of  negligence  against  the  defendants  has  relation 
mainly  to  the  system  provided  for  the  performance  of  the 
work  of  construction  in  which  the  plaintiff  was  engaged,  and 
18,  that  there  was  a  want  of  reasonable  care  in  furnishing  pre- 
cautionary means  for  the  safety  of  the  employes  upon  it.  The 
structure,  called  the  traveler,  containing  the  engine,  boiler  and 
other  appliances,  was  moved  on  the  girders  from  one  cross- 
beam to  another,  having  the  weight  of  ten  to  twelve  tons,  and 
required  a  substantial  support.  In  this  instance,  for  some 
cause,  it  is  said,  the  girders  swayed  as  the  traveler  was  moving 
along  upon  them,  and  they,  with  it,  fell  to  the  ground.  There 
was  no  lateral  bracing  placed  between  the  girders  before  this 
weighty  strncture,  called  the  traveler,  was  moved  over  them. 
Kor  were  the  ends  at  the  bottom  bolted.  The  upper  portion 
of  each  end  of  the  girders  extended  beyond  the  lower  portion, 
and  when  it  projected  onto  the  croSvS-beams,  where  it  rested 
on  a  seat  plate  and  was  held  by  two  bolts,  the  lower  portion 
set  up  against  the  beam  and  its  bottom  rested  upon  a  bracket, 
where  provision  was  made  for  bolting  it  also,  but  the  bolting 
there  was  omitted  until  after  the  passage  of  the  traveler  over 
the  girders.     This  was  the  method  of  going  along  with  the 
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work  up  to  the  time  in  question.  There  was  evidence  tending 
to  prove  that  the  bracing  would  have  added  materially  to  the 
stability  of  the  girders,  to  the  support  of  the  traveler,  and  to 
the  safety  of  the  employes  engaged  upon  it ;  and  that  such 
bracing  is  usual  in  like  cases  in  other  work  ;  also  that  bolting 
the  girders  at  the  bottom  as  well  as  at  the  top  would  have 
essentially  aided  in  keeping  them  in  the  position  in  which  they 
were  placed.  The  conclusion  was  warranted  that  the  situation 
in  which  the  girders  were  when  the  platform  conveying  the 
engine,  boiler  and  otlier  implements  was  moved  over  them,  was 
such  as  to  be  deemed  in  defective  condition  for  such  use  and 
purpose.  Not  because  the  girders  had  not  of  themselves  ade- 
quate strength,  but  for  the  reason  that  they  had  not  the  sup- 
port to  keep  them  in  proper  position  which  they  should  have 
had,  and  which  may  have  been  given  to  them  by  such  lateral 
bracing,  and  further  support  would  have  been  given  by  bolting 
the  ends  at  the  bottom.  But  it  seems  that  the  onward  move- 
ment of  the  traveler  was  not  delayed  for  that  purpose,  nor 
sufficient  time  to  straighten  bent  girders.  Another  force  of 
workmen  was  supplied  to  follow  the  traveler,  laterally  brace 
them,  and  straighten  such  of  the  girders  as  were  bent  and 
complete  the  bolting  of  them  at  the  end&  This  plan  and 
system  of  proceeding  with  the  work  of  construction  may  have 
been  adopted  and  employed  quite  as  much  in  reference  to 
expedition  as  safety.  The  movement  of  the  platform  on  twelve 
wheels,  each  two  feet  in  diameter,  was  slow  and  regulated, 
when  necessary,  by  a  rear  or  heel  rope  used  to  restrain  its 
movement  down  grade  and  to  aid  in  stopping  its  progress. 
And  the  steadiness  of  its  movement  very  likely  was  supposed 
would  give  safety  to  it.  But  in  view  of  the  fact  that  it  may 
have  been  rendered  more  so,  and  perhaps  perfectly  safe,  by  tak- 
ing little  more  time  to  brace  and  bolt  the  girders  before  attempt- 
ing to  pass  the  platform  over  them,  permitted  the  conclusion  that 
failure  to  do  so  was  negligence  on  the  pait  of  the  defendants 
in  the  method  adopted  to  proceed  with  the  work.  There  was 
some,  but  not  very  satisfactory,  evidence  that  the  heel  rope,  as 
it  was  called,  in  the  rear  was  defective,  and  on  the  occasion  in 
SicKELs  —Vol.  LXXXVII.        30 
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question  was  broken.  On  the  part  of  the  plaintiff,  evidence 
was  also  given  tending  to  prove  that  tlie  rope  or  cable  to  which 
the  power  was  applied  to  draw  the  traveler  over  the  girders 
was  not  in  line  with  its  motion  or  movement,  that  the  clamp 
employed,  not  being  such  as  could  be  fastened  to  the  cross- 
beam in  direct  line  from  the  place  it  was  attached  for  that 
purpose  io  the  moving  platform,  was  fastened  a  distance  in 
advance  of  it  to  one  of  the*  longitudinal  girders.  This  was 
the  subject  of  considerable  evidence,  and  it  is  by  no  means 
clear  that  the  divergence  of  this  rope  from  the  direct  line  of 
motion  was  such  as  to  be  seriously  prejudicial  to  the  safe  move- 
ment of  the  structure,  although  the  evidence  may  have  pre- 
sented a  question  in  that  respect  for  the  jury  in  connection 
with  the  condition  in  which  the  girders  were  when  required 
to  support  the  transmission  of  the  platform  over  them.  But 
the  main  question  seems  to  have  had  relation  to  the  defective 
manner  in  which  the  girders  were  stayed  to  their  places. 

It  is,  however,  urged  by  the  defendants'  counsel  that  although 
they  may  not  have  been  as  firmly  supported  as  they  should 
have  been,  the  plaintiff,  having  been  engaged  on  the  work  for 
considerable  time,  knew  the  situation  of  the  girders,  that  they 
were  neither  braced  nor  bolted  at  their  ends  to  the  brackets 
on  the  cross-beams,  and  assumed  such  hazards  as  were  incident 
to  the  operation  of  the  platform  on  which  he  was  engaged  in 
the  service.  It  is,  as  a  general  rule,  tnie  that  a  servant  enter- 
ing into  employment  which  is  hazardous  assumes  the  usual 
risks  of  the  service,  and  those  which  are  apparent  to  ordinary 
observation,  and  when  he  accepts  or  continues  in  the  service 
with  knowledge  of  the  character  of  structures  from  which 
injury  may  be  apprehended,  he  also  assumes  the  hazards  inci- 
dent to  the  situation.  {Gibson  v.  Erie  Ry.  Co,^  63  N.  Y.  449; 
DeForest  v.  Jewett^  8S  id.  264;  Sweeney  v.  Berlin^  etc., 
Envelope  Co,,  101  id.  520;  niekeii  v.  Taaffe,  105  id.  26; 
Williams  v.  D,,  Z.  cfe  W.  R,  R.  Co.,  116  id.  628.)  Those 
not  obvious  assumed  by  the  employe  are  such  perils  as  exist 
after  the  master  has  used  due  care  and  precaution  to  guard  the 
former  against  danger.     And  the  defective  condition  of  stmo* 
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tures  and  appliances  which,  by  the  exercise  of  reasonable  care 
of  the  master,  may  be  obviated,  and  from  the  consequences  of 
which  he  is  relieved  from  responsibility  to  the  servant  by 
reason  of  the  latter's  knowledge  of  the  situation,  is  such  as  is 
apparent  to  his  observation.  {Kain  v.  Smithy  89  N.  Y.  375  ; 
JUcGovem  v.  C.  V.  JR.  R.  Co.,  123  id.  280.) 

It  was  plain  to  be  seen  that  there  was  no  lateral  bracing 
between  the  girders.  This  the  plaintiff  knew.  He  may  also 
have  observed  that  the  ends  were  bolted  only  at  the  top.  As 
they  were  resting  upon  the  cross-beams,  it  may  be  that  no 
apprehension  of  danger  in  the  passage  of  this  loaded  platform 
over  them  was  apparent  to  ordinary  observation.  And  the 
importance  of  such  bracing  and  bolting  for  the  purpose  of 
safely  taking  and  moving  that  weight  upon  them  by  the  means 
applied  and  in  the  manner  it  was,  may  have  required  some 
skill  or  judgment  not  available  to  an  ordinary  observer,  or  to 
the  plaintiff.  The  knowledge  of  what  appeared  to  him  to  be 
the  situation  may  not  necessarily  have  advised  the  plaintiff 
of  the  consequences  which  might  result  from  it  The  place  of 
the  plaintiff's  service  was  on  the  platform  where  was  located 
the  power  applied  to  raise  the  girders,  and  when  that  was 
being  done,  it  was  sixty  feet  or  more  in  the  rear  from  the  place 
where  the  girders,  as  they  were  hoisted,  were  placed  and 
bolted.  The  inference  was  permitted  from  the  evidence  that 
the  defective  condition  occasioned  by  the  want  of  bracing  and 
bolting  for  the  purposes  of  bearing  the  moving  weight  upon 
the  girders,  and  the  consequences  to  be  apprehended  from 
such  omission,  so  far  as  they  were  attributable  to  such  causes, 
were  not  within  the  hazards  of  the  service  assumed  by  the 
plaintiff,  nor  was  he,  as  matter  of  law,  chargeable  with  con- 
tributory negligence,  and,  therefore,  the  motion  for  nonsuit 
was  properly  denied. 

For  the  purpose  of  proving  the  character  and  extent  of  the 
injury  the  plaintiff  had  sustained,  a  medical  witness  was  called 
and  testified  that,  the  Saturday  before  the  trial  commenced 
(which  was  more  than  a  year  after  the  accident),  the  plaintiff 
came  to  his  house  and  submitted  himself  to  the  examination  of 
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the  witness.  After  testifying  that  he  formed  an  opinion  that 
the  plaintiff  was  suffering  from  an  injury  to  the  spinal  cord 
from  some  cause,  the  doctor  was  asked  :  "  What  are  the  symp- 
toms of  that  injury,  and  what  does  that  injury  do  in  case  of 
disabling  him  ? "  And  answered :  "  There  is  inability  to  walk ; 
inability  to  stand,  even.  There  is  want  of  sensation  in  the 
lower  extremities ;  there  is  marked  tenderness  over  a  portion 
of  the  spine ;  there  is  a  loss  of  sexual  power.  Of  course,  my 
opinion  in  that  respect  must  rest  upon  his  declarations,  but  if 
his  statement  be  true,  there  is  an  entire  loss  of  sexual  power." 
The  defendants  objected  to  the  witness  stating  what  the  plain- 
tiff said  to  him,  and  on  the  doctor  proceeding  to  state  some- 
thing further  that  the  plaintiff  had  said,  the  defendant's  counsel 
moved  that  it  be  stricken  out.  The  court,  in  denying  the 
motion,  remarked  that  the  evidence  was  taken  with  the  under- 
standing  that  it  would  be  stricken  out  unless  the  fact  should 
be  proved  by  him.  The  defendant's  counsel  excepted.  The 
witness  further  testified  that  he  asked  the  plaintiff  about  hie 
power  of  sexual  intercourse.  The  doctor  was  then  asked  tlie 
following  question,  objection  to  wliich  was  overruled  and  excep- 
tion taken :  "  Q.  What  question  did  you  ask  him,  and  what 
reply  did  he  make,  concerning  sexual  intercourse?  A.  I 
asked  him  whether  or  not  he  had  sexual  intercourse,  and  he 
fiaid  he  had  not ;  I  said  to  him,  have  you  had  since  the  injury? 
A.  Never.  I  said  to  him,  have  you  had  any  intercourse  with 
jour  wife  since  then  ?  lie  said,  I  have  never  been  able  to." 
And  the  witness  gave  some  further  evidence  of  the  declaration 
of  the  plaintiff  on  the  subject  of  his  sexual  disability  during 
that  time.  In  overruling  the  objection,  the  court  said  that  he 
would  receive  the  evidence  under  the  '*same  ruling  and  limita- 
tions" already  indicated.  The  question  arises  whether  or  not 
the  reception  of  this  evidence  was  error.  As  a  general  rule, 
declarations  made  out  of  court  by  a  party  are  not  admissible 
as  evidence  in  his  behalf.  But  his  statements  to  his  attending 
physician  of  the  nature  of  the  symptoms  of  his  malady  or 
suffering  have  quite  uniformly  been  held  admissible,  and  from 
necessity  they  were  formerly  deemed  competent  when  made 
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to  persons  other  than  medical  attendants  under  some  circum- 
stances. {CcddADell  V.  Murphy^  11  N.  Y.  416;  Werely  v. 
Perscms,  28  id.  344 ;  UiMeson  v.  N.  Y.  C,  B.  R.  Co.,  35  id. 
491.)  But  since  the  Code  permits  parties  to  make  their  state- 
ments under  oath  as  witnesses,  that  necessity  in  this  state  has 
ceased  to  exist,  and  as  a  rule  declarations  made  to  persons 
other  than  the  medical  attendant  of  the  party,  are  not  admis- 
sible as  evidence.  {Reed  v.  N,  T.  C,  R.  R,  Co.,  45  N.  Y. 
574 ;  Roche  v.  Brooklyn  City,  etc,,  R.  R.  Co.,  105  id.  294.) 

It  was,  however,  held  in  Hagerdocher  v.  C  I.  &  B.  R.  R. 
Co.  (99  N.  Y.  136),  that  the  evidence  of  a  non-medical  witness 
that  the  plaintiff  (who  had  received  an  injury)  manifested  pain 
by  screaming,  was  held  competent  because  it  was  apparently 
involuntary  and  corroborated  by  what  appeared  to  be  her  con- 
dition. The  rule  of  admissibility  of  statements  made  to  phys- 
icians by  persons  who  have  been  physically  injured,  or  are 
suffering  from  disease,  is  not  an  unqualified  one.  They  must 
relate  to  present  and  not  past  pain  and  suffering.  {Tawle  v. 
Blake,  48  N.  H.  92.)  And  it  has  been  held  that  their  declara- 
tions, after  controversy  had  arisen,  made  at  a  medical  examina* 
tion  then  had  for  the  purpose  of  preparing  evidence,  and  not 
for  medical  treatment,  were  incompetent.  {Grand  Rapids  & 
Ind.  R.  R.  Co.  V.  IlunUey,  38  Mich.  537 ;  Jones  v.  Brest, 
etc.,'  of  Portland,  50  K  W.  E.  731.)  In  Mai^teson  v.  iT.  Y. 
C.  R.  R.  Co.  (35  N.  Y.  487),  it  was  held  that  expressions  of 
pain  and  suffering  made  by  the  injured  person  to  physicians 
when  they  were  examining  him  were  competent  evidence  not- 
withstanding the  examination  was  made  by  them  with  a  view 
to  testifying  as  to  the  result  of  it  in  a  suit  then  pending.  The 
same  was  said  in  Kent  v.  Town  of  Lincoln  (32  Vt.  591).  It 
may  be  seen  that  when  attended  by  a  physician  for  the  pur- 
pose of  treatment  there  is  a  strong  inducement  for  the  patient 
to  speak  truly  of  his  pains  and  sufferings  while  it  may  be 
otlierwise  when  medically  examined  for  the  purpose  of  creat- 
ing evidence  in  his  own  behalf.  It  is,  therefore,  that  the 
weight  of  judicial  authority  is  to  the  effect  that  the  statements 
expressive  of  their  present  condition  are  permitted  to  be  given 
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as  evidence  only  wlien  made  to  a  physician  for  the  purposes 
of  treatment  by  him.  {Bai^her  v.  Merriam^  11  Allen,  322; 
yay  V.  Harlan^  128  Mass.  244 ;  Roche  v.  Brooklyn  Gity^  etc.y 
R,  R.  Co,,  105  N.  Y.  294.) 

In  the  present  case  the  declarations  in  question  of  the  plain- 
tiflf  were  not  instinctive  nor  were  they  made  to  the  physician 
with  a  view  to  medical  treatment.  They  consisted  not  of  excla- 
mation of  present  pain  or  suffering,  but  were  the  plaintiff's 
statements  so  far  as  called  for  by  the  doctor  of  the  effect  upon 
him  of  the  injury  and  the  consequences  which  had  followed 
in  such  respects  from  the  time  it  occurred,  a  period  of  nearly 
fifteen  months.  This  was  hearsay,  and  is  very  different  from 
that  of  a  medical  witness  as  to  the  expressions  by  a  patient  or 
person  suffering  from  injury  or  disease,  indicating  pain  or  dis- 
tress or  expressive  of  the  present  state  of  his  feelings  in  that 
respect.  We  think  the  reception  of  the  evidence  was  error. 
And  although  the  plaintiff  testified  to  the  truth  of  the  state- 
ments made  to  the  doctor  his  evidence  did  not  cure  the  error. 
The  character  of  his  injury  was  an  important  fact  as  bearing 
upon  the  question  of  damages.  And  although  his  evidence 
may  have  constituted  the  basis  in  part  at  least  of  a  hypothetical 
question  for  the  opinion  of  the  doctor  it  cannot  be  said  that 
the  evidence  given  by  the  latter  of  the  plaintiff's  declarations 
were  not  prejudicial  to  the  defendants.  The  plaintiff's  interest 
as  a  party  presented  the  question  of  his  credibility  for  the 
jury,  and  his  evidence  could  not  properly  be  corroborated  by 
proving  that  the  facts  to  which  he  testified  corresponded  with 
the  declarations  made  by  him  to  the  doctor.  This  for  the 
support  to  the  plaintiff's  evidence  was  not  admissible.  {Robb 
V.  IlachUy,  23  Wend.  50 ;  Reed  v.  JV.  Y.  C.  R,  R.  Co,,  45 
N.  Y.  574.) 

Tlie  other  exceptions  taken  require  no  consideration  as  they 
may  not  necessarily  arise  upon  another  trial. 

The  judgment  should  be  reversed  and  a  new  trial  grantad, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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David   H.  Jam2:s,   Appellant,  v.  Isaac   Sammis  et  al.,      "532 ggg 

Respondente.  76  AD*818 


In  an  action  for  alleged  trespass  in  entering  upon  plaintiff's  land  in  the 
town  of  Huntinc^ton,  and  taking  down  his  fence,  the  defense  was  that 
the  loetis  in  quo  was  part  of  a  public  highway  which  bounded  plaintiff's 
premises  on  the  south,  upon  which  the  fence  encroached  and  that  it 
was  removed  by  order  of  the  highway  commissioners.  It  appeared 
that  in  1869,  the  fence  on  the  south  side  of  the  highway  which  had  been 
located  there  for  over  forty  years  was  moved  south,  which  constituted 
the  alleged  encroachment  claimed  by  the  defendants.  With  a  view  to 
proceedings  for  removal  of  the  fence  under  the  provisions  of  the  Revised 
Statutes  (1  R.  S.  501-^26,  §§  lOO-lOS,  as  amended  by  chap.  345,  Laws 
of  187S),  which  declares  that  all  roads  not  recorded  which  have  been 
used  as  public  highways  for  twenty  years,  shall  be  considered  such, 
and  authorizes  proceedings  for  removal  of  encroachments,  the  com- 
missioners of  highways  of  the  town  in  1885,  made  an  order  purporting 
to  define  and  describe  the  highway,  which  with  a  map^hereof,  was 
made  of  record  in  the  town.  In  1886,  the  commissioners  made  an  order 
describing  the  alleged  encroachment,  and  directing  the  removal  of  the 
fence.  This  order  with  a  notice  annexed  was  served  upon  plaintiff,  and 
after  siicty  days,  under  direction  of  the  commissioners,  the  fence  was 
removed  by  defendants.  It  was  claimed  by  plaintiffs  that  said  statutory 
provisions  were  not  effectual  to  support  the  proceedings,  because  prior 
to  1864,  they  had  no  application  to  the  town,  it  being  governed  by 
special  acts  (Chap.  14,  Laws  of  1789;  chap.  56,  Laws  of  1830).  These 
acts  were  repealed  by  the  act  of  1864  (Chap  514,  Laws  of  1864),  and  by 
tlie  act  of  1865  (Chap.  6,  Laws  of  1865)  the  general  statutes  were 
extended  to  the  counties  named  in  said  special  acts.  Held,  that  as  at 
the  time  of  the  encroaclftnent  and  of  said  order,  the  road  had  been  used 
as  a  public  highway  for  twenty  years,  it  was  within  and  subject  to  said 
provisions  of  the  Revised  Statutes,  that  the  amendment  in  1878,  in 
reference  to  the  removal  of  encroachments,  merely  gave  an  additional 
remedy,  which  was  available  although  it  did  not  exist  at  the  time  of 
encroachment. 

Also  held,  that  prior  to  said  statutes  of  1864  and  1865,  the  provisions  of 
the  Revised  Statutes,  as  they  then  were,  were  effectual  in  the  counties 
named  in  the  special  acts,  as  they  were  not  in  conflict  but  were  con- 
sistent with  them,  and  for  purposes  for  which  no  provision  was  made  in 
the  local  statutes. 

Defendants  introduced  in  evidence  a  paper  found  among  the  old  records 
of  the  town,  purporting  to  be  an  order  made  in  1746,  by  the  town  com- 
missioners "in  pursuance  of  an  order  of  General  Assembly,"  which 
described  the  highway  in  question.    Held,  that  the  order  was  properly 
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received  in  evidence  and  that  it  was  within  the  statutory  power  of 
the  commissioners  to  muke  it.  (Chap.  575,  Col.  Laws  1782;  chap.  686, 
Col.  Laws  1739.) 
It  was  claimed  that  the  notice  served  by  the  commissioners  upon  plaintiff 
was  defective  in  tliat  it  did  not  specify  the  breadth  of  the  road  originally 
intended  as  required  by  the  statute  (1  R.  S.  526,  g  103,  as  amended  by 
chap.  245,  Laws  of  1878).  Ilcldy  untenable;  that  the  order  contained 
it,  and  as  this  was  annexed  to  and  served  with  the  notice,  they  practically 
constituted  a  single  document  and  this  was  sufficient;  that  it  was  not 
essential  that  the  specification  should  appear  in  both  notice  and  order. 

(Argued  February  4,  1892;  decided  March  22,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  »econd  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Charles  li.  Street  for  appellant.  Where  a  person  using  a 
laid  out  highway  occasionally  passes  over  the  land  adjoining  it, 
that  is  not  such  a  use  as  would  make  the  adjoining  land  a  high- 
way. {RozeU  V.  Andrews^  103  N.  Y.  150.)  There  is  no  evi- 
dence in  the  case  sufficient  to  establish  that  the  premises  in 
question  had  become  a  highway  by  user.  (Laws  of  1789, 
chap.  14;  Laws  of  1830,  chap.  56;  People  v.  Quiggj  59  N. 
Y.  83.)  The  act  of  1864  repealing  the* Long  Island  Counties 
Act  and  extending  the  provisions  of  the  general  statutes 
relating  to  highways  in  Suffolk  county,  had  no  retroactive 
effect.  (Williams  v.  Oswego^  25  Hun,  38;  Carpenter  v. 
Skinner,  24  id.  466 ;  McCahUl  v.  HamUton,  20  id.  391 ; 
Dash  V.  Van  Kleeck,  7  Johns.  477;  Sayre  v.  Wisner,  8 
Wend.  661;  Wood  v.  Oakley,  11  Paige,  400;  Johnson  v. 
BurriU,  2  Hill,  238;  Sanford  v.  Bennett,  24  K  Y.  20; 
Amnsbry  v.  Hinds^  48  id.  60.)  Assuming,  for  the  sake  of 
argument,  that  the  defendants  had  in  some  manner  shown  that 
the  premises  in  question  had  become  a  highway  by  user  at  the 
time  of  the  erection  of  the  fence  in  1869,  even  then  the 
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encroadiment  proceedings,  on  wliieh  the  defendants  rely  and 
upon  which  and  tlieir  regularity  the  judgment  is  based,  were 
unauthorized.  {Talmadge  v.  Huntting^  29  N.  Y.  447 ;  People 
V.  JvdgeSy  etc,^  24  Wend.  491 ;  Davenport  v,  Laml>ert^  44  id, 
598  ;  Cook  v.  CavU,  18  Hun,  289 ;  Bentoii  v.  Wickwire,  54  N, 
Y.  226.)  Assuming  again  that  the  premises  in  question  were  a 
part  of  the  highway,  the  order  of  encroadiment  and  notice  to 
remove  the  same,  which  were  served  on  the  plaintiff,  were  so 
defective  as  to  afford  no  protection  to  the  defendants  in  the 
destruction  of  the  plaintiff's  fence.  {Cook  v.  CavU^  18  Hun, 
288 ;  Mott  v.  Rush^  2  Hill,  472 ;  Sjncer  v.  Slade^  9  Johns. 
359;  RozeU  v.  Andrews,  108  N.  Y.  150.) 

Henry  C  Plait  for  i-espondeuts.  When  the  General  Tenia 
has  affirmed  findings  of  fact  and  there  is,  in  any  view,  evidence 
to  sustain  them,  the  Court  of  Appeals  will  not  review  them. 
{Berdell  v.  AUen,  116  N.  Y.  661 ;  Rutherford  v.  JSchattma??^ 
119  id.  604 ;  ITealy  v.  Clark,  120  id.  642.)  There  was  a  user 
of  this  highway,  including  the  portion  thereof  in  controversy, 
Jby  the  public,  from  the  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  up  to  1869,  when  the  obstruction 
or  encroachment  was  made  by  the  building  of  a  new  fence  out 
into  the  said  highway.  {Sage  v.  Barnes,  9  Johns.  365.)  A 
highway  legally  laid  out,  its  continuance  as  such  is  to  be. pre* 
sumed,  unless  the  proof  shows  to  the  contrary.  {BeckiHth  v, 
Whelan,  65  N.  Y.  322;  Laws  of  1878,  chap.  245,  §  1.)  The 
exception  taken  by  the  plaintiff  to  the  exclusion  by  the  referee 
<if  an  alleged  conversation  with  one  of  tlie  three  eomiiiissioners 
of  highways  is  of  no  avail.  {Peoph  v.  Ilynds,  80  N.  Y.  470; 
Stewart  Y.WaUis,  30  Barb.  344 ;  1  11.  S.  525,  §  125 ;  Flteh  v. 
Cmnrs,,  22  Wend.  132.)  Accretions  at  the  end  of  a  highway 
that  runs  to  the  shore  and  in  the  line  thereof  become  and 
remain  a  part  of  the  highway,  and  the  highway  still  goes  on 
the  same  line  to  the  shore,  wherever  the  shore  may  be.  (  Wet- 
more  V.  A.  W.  Z.  Co.,  37  Barb.  70-97 ;  People  v.  Larnbier,  5 
Den.  9;  Angel  on  Tide  Waters,  64,  218.)  The  provisions  of 
die  Long  Island  Counties  Act  of  1789-1830  as  to  highways, 
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which  existed  prior  to  1865,  have  no  bearing  upon  tliis  case. 
(Laws  of  1865,  chap.  6;  Key  v.  Ooodioin^  4  M.  &  P.  341 ; 
Bedg.  on  Stat  Const.  109, 110 ;  Tivey  v.  People,  8  Mich.  128  ; 
Dwarris  on  Stat.  676.)  Highways  by  user  have  always  been 
recognized  as  legal  public  highways  under  the  common  law 
and  statutes  of  this  state.  {Driggs  v.  Philips^  103  N.  Y.  77; 
Ilickok  v.  VUlctge  of  Pl<itt^urg,  41  Barb.  130 ;  Bridget  v. 
Wyckoff^  67  N.  Y.  130.)  The  commissioners  had  the  right  to 
remove  the  fence  by  proceedings  under  chapter  245,  Laws  of 
1878,  sections  1,  103.  {People  v.  Huntingy  39  Hun,  455 ; 
Laws  of  1878,  chap.  245,  §§  1,  103,  104 ;  Baylis  v.  Roe,  5  X. 
Y.  Supp.  279;  Wetmore  v.  Tracy,  14  Wend.  250;  Cooper 
V-  Bean,  5  I^ns.  318 ;  Chapvum  v.  Gates,  54  N.  Y.  132 ; 
Gook  on  Highways,  309,  310;  Cook  v.  Ilai^ru,  61  N.  Y. 
448-455;  Driggs  v.  Phillips,  103  K  Y.  77;  BAdges  v. 
^Vyckoff,  67  id.  130;  Z.  T.  Co.  v.  Rogers,  2  Barr,  114; 
Rung  v.  Slion^herger,  2  Watts,  23 ;  Dimmett  v.  Eskridge^ 
6  Munf.  308 ;  Gmiter  v.  Geary,  1  Cal.  462 ;  Davis  v. 
2l<mor,  etc.,  14  N.  Y.  524.)  Every  ac*tual  encroachment 
upon  a  highway  by  the  erection  of  a  fence  or  building  thereon, 
or  any  other  permanent  or  habitual  obstruction  thereof,  may 
fairly  be  said  to  be  a  nuisance,  even  though  it  does  not  operate 
as  an  actual  obstruction  of  public  travel.  (Wood  on  Nuisances 
I^Ed.  1883],  260;  Ilarlmo  v.  Hutchinsoti,  6  Cow.  189; 
Gregory  v.  Comiiionwealth^  2  Dana,  417;  Stetson  v.  Paxim, 
19  Pick.  147;  Barker  v.  Co7n.,  19  Penn.  St.  412;  Rex  v. 
Wright,  3  B.  &  Ad.  681 ;  Add.  on  Torts,  225 ;  Z.  T.  Co. 
V.  Rogers,  2  Penn.  St.  114;  Wetmore  v.  Tracy,  14  Wend. 
250 ;  Dickey  v.  J/.  T.  Co.,  46  Me.  483 ;  Ilat-rower  v.  ReU 
mn,  37  Barb.  301;  Wright  v.  Saimders,  65  id.  214;  Rad- 
<'Jiff  V.  Mayor,  4  X.  Y.  195;  Gozsler  v.  GeorgeUniyn^  6 
Wheat  593 ;  Calender  v.  Marsh,  1  Pick.  418 ;  Snyder  v. 
Rockport,  6  Ind.  237;  McFaddeii  v.  Kingsbury,  11  Wend. 
667 ;  Andersen  v.  Van  Tassel,  53  N.  Y.  631 ;  C(H)k  v. 
Harris,  61  id.  448;  Driggs  v.  Phillips,  103  id.  77;  Perl^ 
V.  Hilton,  55  N.  H.  444;  Kerr  v.  Haminei*,  15  N.  Y. 
Supp.  605 ;  Morton  v.  Mottre^  15  Gray,  573.) 
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iT.  S.  Ackevly  for  respondent  Smith.  The  highway  in 
question  was  a  public  highway.  {Drigga  v.  Phillips^  108 
N.  Y,  77 ;  Laws  of  1864,  chap.^  514 ;  Davenpeck  v.  Lamhert^ 
44  Barb.  596 ;  Portei*  v.  Village  of  AUica,  33  Hun,  605 ; 
Snyder  v.  Fla^^  28  N.  Y.  475 ;  Hickok  v.  Trustees^  etc,^  41 
Barb.  120;  Galatiny,  Gardiner^  7  Johns.  107;  Bridges  v. 
Wyckoff^  67  N.  Y.  130.)  The  proceedings  of  the  commission- 
ers of  highways  entering  and  describing  this  road  of  record, 
and  defining  the  encroaclmient  and  the  steps  taken  to  cause 
removal  of  fence,  were  regular.  {Spicer  v.  Slade^  9  Johns. 
359  ;  MoU  v.  Rush,  2  Hill,  473  ;  Cook  v.  Cmil,  18  Hun,  288 ; 
Snyder  v.  Plass,  28  K.  Y.  475.)  Independent  of  any  pro- 
ceeding ascertaining  and  describing  this  road  of  record  and 
subsequent  order  defining  encroachment,  etc.,  the  commission- 
ers of  highways  had  the  right  to  remove  this  fence  if  this  was 
a  legal  highway,  either  by  virtue  of  the  laying  out  in  1746 
and  statutes  confirmetory  thereof,  or  if  the  road  became  a 
public  highway  by  user.  {Beckwith  v.  Whalen,  Q^  N.  Y. 
322.)  The  commissioners  of  highways  stopped  their  descrip- 
tion of  the  road  at  original  high-water  mark.  If  they  establish 
the  highway  to  that  point,  then,  as  a  matter  of  law,  the  same 
will  extend  over  accretions  to  the  present  high-water  mark. 
{People  v.  Lamhert,  6  Den.  9  ;  Fowler  v.  Mott,  19  Barb.  204.) 

TT.  B.  Codling  for  defendant  Kirby  and  others.  As  to  the 
defendants  Selah  Hall  and  Joseph  Oonkling,  the  referee  found 
that  they  took  no  part  in  the  alleged  trespass ;  this  finding  as 
to  them  is  sustained  by  the  evidence.  (T.  ik  R,  R,  R.  Co,  v. 
Kerry  17  Barb.  581 ;  Goodyear  v.  DeLa  Vergne^  10  Hun,  537 ; 
Rous  V.  Whited,  25  X.  Y.  170 ;  Alhro  v.  Figiira,  60  id.  630 ; 
Vanderbilt  v.  Schreyer,  21  Hun,  537.) 

Bradley,  J.  The  cause  of  action  alleged  is  trespass  upon 
the  plaintiffs  land,  in  the  town  of  Huntington,  county  of 
Suffolk,  by  entering  upon  it,  takhig  down  his  fence  and  doing 
other  injury  to  the  premises.  The  defendants  deny  the  alleged 
wrongful  entry,  and  byway  of  justification,  allege  that  the 


244  James  v,  Sammis  et  al.  [Mar., 


Opinion  of  the  Court,  per  Bradley,  J. 


locus  hi  quo  was  a  public  highway,  and  that  what  tJiey  did 
there  was  done  in  pursuance  to  lawful  authority  in  removal  of 
encroachments  upon  or  obstructions  within  such  iii^liway. 
"Whether  that  defense  was  sustained  bv  the  evidence  is  the 
main  question  requiring  consideration.  The  plaintiffs  prem- 
ises are  bounded  on  the  south  by  the  highway,  and  its  northern 
boundary  is  the  subject  of  controvei'sy.  The  earliest  evidence 
on  the  subject  of  a  highway  in  that  locality  was  represented 
by  an  order  of  three  conuiiissioners,  purporting  to  have  been 
made  May  26,  1 746,  in  pursuance  of  an  act  of  general  assem- 
bly, in  which  it  is  stated  that  tliey,  "  commissioners  chosen  for 
the  town  of  Huntington,"  laid  out  "  one  highway  two  rods 
wide  between  the  lands  of  Thomas  Bunee  and  Edward  I^ylie 
on  the  north  side,  and  Alexander  Bryan,  »Tr.,  on  the  south 
side,  beginning  near  the  said  Baylis'  ship  yard,  bounded  by  a 
white  oak  saplin  or  stump  on  the  north,  and  on  ye  south  side 
of  the  highway  by  a  maple  saplin,  so  nmning  easterly  to  Neck 
Path."  It  appears  that  the  location  so  described  is  substan- 
tially that  of  the  highway  in  question,  but  the  boundary  lines 
of  it  as  there  represented,  could  not  be  definitely  established 
by  evidence,  as  the  oak  and  maple  saplings  did  not,  within  the 
memory  of  any  of  the  witnesses,  remain  to  mark  die  outer 
lines  so  desciibed  of  the  road.  By  several  deeds  of  convey- 
ance of  the  lands  on  either  side  of  the  highway  from  a  time 
as  early  as  1816,  it  is  referred  to  as  a  boundary.  And  evi- 
dence of  witnesses  relating  to  the  situation  for  a  period  of 
sixty  years  before  the  time  of  the  alleged  trespass,  tended  to 
prove  the  location  of  fences  on  either  side  of  the  liighway,  and, 
in  reference  to  them,  of  certain  trees  which  were  referred  to 
for  the  purpose  of  identifying  the  location  of  the  fences  prior 
to  1869,  when  that  on  the  north  side  of  the  highway  was 
moved  south.  The  fence  in  the  location  to  which  it  was 
changed  constituted  the  alleged  encroachment  upon  the  high- 
way or  obstruction  in  it.  And  with  a  view  to  proceedings  to 
cause  its  removal,  the  commissioners  of  highways  of  the  town 
of  Huntington,  on  September  7,  1885,  made  an  order  which 
purported  to  define  and  describe  the  highway.     This  order^ 
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with  a  map  of  tlie  liighway  so  described,  was  made  of  record 
in  the  town.  And  on  March  29,  1886,  the  commissioners 
made  a  fiirtlier  order  describing  tlie  encroachment  of  the  fence 
so  moved,  etc.,  and  directing  its  removal.  This  order  annexed 
to  a  notice  addressed  to  him  was  served  upon  the  plaintiff,  and 
after  the  expiration  of  sixty  days  the  commissioners  directed 
the  overseer  of  that  road  district  to  remove  the  fence.  It  was 
done  pursuant  to  such  instruction  under  the  direction  of  the 
overseer.  The  referee  found  that  the  place  where  this  fence 
was  situated  was  part  of  a  public  highway,  which  had  been 
used  as  such  continuously  for  at  least  forty  years  prior  and  up 
to  the  time  when  the  fence  was  erected  in  1869.  This  finding 
the  plaintiff  challenged  by  exception,  as  he  also  did  the  con- 
clusion that  the  removal  of  the  fence  by  the  defendants  was 
justified.  The  order  of  May  26,  1746,  was  found  among  the 
old  records  of  the  town  in  the  proper  oflicial  custody,  and  was 
apparently  authenticated  by  the  clerk's  indorsement  upon  it. 
And  there  was  no  error  in  its  reception  in  evidence,  assuming 
it  was  within  the  statutory  powers  of  the  commissioners  to 
make  such  an  order.  It  seems  to  have  been  so.  (Col.  Laws, 
1732,  ch.  575 ;  Id.  1739,  ch.  686.)  And  so  far  as  they  remained 
in  force  the  colonial  statutes  were  adopted  and  treated  as 
effectual  in  this  state  until  altered  by  the  legislature.  (Const 
1777,  art.  35.)  The  order  recited  that  it  was  made  "  in  pur- 
suance of  an  act  of  general  assembly."  It  is  deemed  unneces- 
sary to  determine  whether,  in  view  of  the  early  period  at  which 
the  order  was  made  and  the  subsequent  use  of  the  highway,  it 
had  the  support  of  presumption  that  it  was  duly  made,  as  the 
question  of  its  reception  in  evidence  was  one  of  order  of  proof, 
and  no  motion  founded  upon  a  want  of  preliminary  proceedings 
was  made  to  strike  it  out. 

The  proceedings  taken  by  the  commissioners  to  ascertain 
and  define  the  boundaries  of  the  highway,  were  not  had  in 
reference  to  that  order  of  1746,  as  it  seems,  or  mav  be  inferred 
that  they  were  not  then  advised  of  its  existence.  But  as 
appears  by  the  recital  in  their  order,  they  treated  the  highway 
as  such  by  user  from  1828,  and  evidently  proceeded  in  view 
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of  the  statute,  which  provides  that  all  roade  not  recofded, 
which  have  been  used  as  public  highways  for  twenty  years  or 
more,  shall  be  deemed  public  highways  (1  E.  S.  521,  §  100), 
and  that  proceedings  may  be  taken  for  removal  of  encroach- 
ments and  obstructions.  (Id.  §  103,  as  amended  by  L.  1878, 
ch.  245.) 

It  is  urged  on  the  part  of  the  plaintiff  that  those  statutes 
were  not  effectual  to  support  the  proceedings  taken  by  the 
commissioners,  because  prior  to  18(54  they  had  no  application 
to  the  county  of  Suilolk,  which  with  the  counties  of  Kings 
and  Queens  was,  in  that  respect,  governed  by  statutes  specially 
applicable  to  them  (L.  1789,  ch.  14 ;  L.  1830,  ch.  56),  and  that 
it  did  not  appear  that  the  place  where  the  fence  was  located 
was  any  part  of  a  public  highway  when  it  was  erected  there  in 
1869,  as  the  provisions  of  the  latter  act  (1830)  for  entering  of 
record  highways  created  by  user,  included  those  only  which 
liad  been  used  as  such  for  twenty  years  or  more  next  preced- 
ing the  21st  day  of  March,  1797,  and  which  had  been  worked 
and  used  as  such  constantly  for  the  last  six  years.  If  the  fence 
was  not  then  in  a  public  liighway  the  defendants  were  tres- 
passers, and  as  such  liable  to  the  plaintiff.  And  such  result 
would  necessarily  follow  if  the  use  of  the  lociis  in  quo  as  pari 
of  a  public  highway  for  twenty  years  next  preceding  March 
21,  1797,  was  essential  to  the  defense,  as  there  is  no  evidence 
to  that  effect. 

But  it  may  be  observed  that  by  L.  1864,  ch.  514,  the  statutes 
before  mentioned  specially  and  exclusively  applicable  to  those 
Long  Island  counties,  were  repealed,  as  were  also  laws  on  the 
subject  applicable  only  to  the  counties  of  Suffolk  and  Queens^ 
and  by  L.  1865,  ch.  6,  the  general  statutes  of  the  state  wei^e 
extended  to  those  counties.  The  fence  charged  to  be  an 
encroachment  and  obstruction  in  the  highway  ha^l  not  yet  been 
erected.  And  as  the  road  had  then  been  used  as  a  puhh'e 
highway  for  twenty  years,  it  came  within  and  was  subject  to 
the  provisions  of  the  statute  before  mentioned  (1  R.  S.  521, 
§  100),  and  was  within  the  force  of  the  statute  which  made  it 
the  duty  of  the  commissioners  to  cause  such  of  the  highways 
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"a8  shall  have  been  used  for  twenty  years,  but  not  recorded^ 
to  be  ascertained,  described  and  entered  of  record  in  the  town 
clerk's  office."     (1  R.  S.  601,  §  1.) 

The  act  of  1830  before  ref en-ed  to  did  not,  in  effect,  provide 
that  public  highways  would  not  be  created  by  twenty  years* 
user  as  such,  but  merely  limited  as  there  mentioned,  the  duty 
of  the  commissioners  to  cause  them  to  be  entered  of  record. 

The  general  act  of  1813  went  further  and  provided  that 
when  roads  had  been  used  for  twenty  years  or  more  next  pi'e* 
ceding  the  2l8t  day  of  March,  1797,  they  should  be  taken  and 
deemed  as  public  highways,  although  no  record  of  them  had 
been  made,  and  charged  the  commissioners  with  the  duty  of 
opening  to  the  width  of  two  rods  or  moi'c  all  roads  which  had 
been  so  used  at  that  time.  (2  Ti.  L.  277,  §  24.)  And  until 
further  legislation  on  the  subject  the  statutory  highway  by 
user  was  only  that  which  had  been  used  as  such  for  twenty 
years  prior  to  March  21, 1797.  {GaUitian  v.  Gardner^  7  John* 
106  ;  People  v.  Lawson^  17  id.  277.)  This  remained  so  until 
1817,  when  it  was  provided  *Hhat  when  any  roads  have  been 
used  as  public  highways  for  twenty  years  or  more,  the  same 
shall  be  taken  and  deemed  as  public  highways,  although  no 
record  thereof  has  been  made"  (L  1817,  ch.  43,  §  3),  and  this 
was  substantially  taken  into  the  Revised  Statutes,  and  has  since 
remained  in  force.  This  statutory  declaration  probably  was 
for  its  support  founded  upon  the  common-law  doctrine  of 
dedication  to  the  public  by  presumption  (thus  made  conclusive) 
arising  from  acquiescence  on  the  part  of  the  owner  in  the  us© 
of  a  road  as  a  thoroughfare  for  twenty  years,  a  period  analo* 
gous  to  that  of  the  limitation  applicable  to  incorporeal  riglita 
as  between  persons.  (3  Kent's  Com.  4r)l ;  ( would  v.  GlasSy 
19  Barb.  179.) 

Since  the  amendment  in  1878  of  the  Revised  Statutes  relat* 
ing  to  proceedings  to  remove  encroachments  has  made  them 
applicable  to  public  highways,  which  have  l)ecome  such  by 
user,  there  is  no  objection  to  the  making  use  of  them  in  the 
present  case  unless,  as  claimed  by  him,  some  vested  right 
existed  in  the  plaintiff  to  defeat  the  application  of  those  pro* 
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ceedings  at  the  time  they  were  taken.  That  contention  cannot 
be  supported  if  the  place  wliere  the  fence  was  located  was  a 
public  highway  at  the  time  it  was  erected  there  in  1809.  This 
statutory  remedy  is  merely  an  additional  one,  in  the  cases  to 
which  it  was  extended,  for  the  protection  of  highways  to  the 
public  use,  and  in  which  the  adjacent  owner  had  and  could  by 
his  wrongful  act  take  no  vested  right  as  against  the  public  to 
defeat  the  remedy,  although  such  particular  remedy  did  not 
exist  at  the  time  he  sought  to  interfere  with  the  public  use  of 
some  portion  of  the  highway  by  encroachment  and  appropria- 
tion to  his  own  use. 

We  have  proceeded  upon  the  assumption  that  the  only  etat- 
iites  applicable  to  the  highways  in  the  county  of  Suffolk  prior 
to  1864-5  were  those  only  which  related  exclusively  to  those 
Long  Island  counties.  But,  although,  if  that  were  so,  it  would 
not,  in  the  view  taken,  essentially  affect  any  question  in  the 
present  case,  we  think  that  such  was  not  the  situation.  It 
is  true,  as  a  rule,  that  laws,  special  and  local,  are  not  deemed 
repealed  by  general  statutes  upon  the  subject  without  clear 
manifestation  in  some  manner  of  such  legislative  intent. 
{People  V.  Quigff,  59  N.  Y.  83.)  And  it  may  be  assumed 
that  the  provisions  of  the  statutes  relating  specially  to  those 
counties  were  not  superseded  by  any  general  legislation,  but 
general  statutes  consistent  with  them  for  purposes  for  which 
no  provision  was  made  by  the  local  statutes  upon  the  subject 
of  highways,  may  have  been  effectual  there  as  well  as  else- 
where in  the  state.  The  provision  of  the  act  of  1817  before 
mentioned,  and  which  became  part  of  the  Revised  Statutes, 
ileclaring  the  creation  of  i)ublic  highways  by  user,  was  gen- 
eral and  was  applicable  to  the  entire  state,  subject  to  special 
and  local  statutes  with  which  such  provision  would  not  l>e  in 
harmony.  It  provided  for  no  proceeding,  but  simply  declared 
that  roads  which  have  been  or  shall  have  been  used  as  such  for 
twenty  years  or  more  shall  Ije  deemed  public  highways.  Our 
attention  is  called  to  no  statute  or  statutory  system  relating 
exclusively  to  those  counties  upon  the  subject,  by  which  any 
t-eason  is  furnished  why  that  provision  of  the  Revised  Statutes 
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was  not  applicable  alike  to  them  and  other  portions  of  the 
gtate  prior  to  as  well  as  since  1865.  It  is  clear  that  prior  to 
1869,  there  was  a  public  highway  bounded  north  by  the  land 
of  which  the  plaintiff  afterwards  became  tlie  owner,  and  that 
it  has  continued  to  be  such  highway. 

The  remaining  questions  are  whether  the  fence  was  within 
it,  and  whether  the  proceedings  taken  and  had  to  remove  the 
encroachment  were  legally  effectual  for  the  purpose.  There 
was  evidence  tending  to  prove  that  the  road  as  represented  by 
the  location  of  fences  on  either  side,  and  used  for  more  tlian 
twenty  years  prior  to  1869,  was  at  least  two  lods  wide;  and 
the  highway,  as  described  by  the  survey  contained  in  the  order 
of  the  commissioners  of  highways  and  represented  by  the 
accompanying  map,  was  of  the  width  of  two  rods.  There 
was  also  evidence  tending  to  prove  that  the  northern  boundary 
of  the  highway  was  no  farther  south  than  that  described  by 
such  survey.  This  evidence  related  to  a  period  of  upwards  of 
forty  years  next  preceding  1869,  and  was  sufficient  to  present 
a  question  of  fact,  and  to  warrant  the  conclusion  of  the  referee 
that  the  fence  was  Mnthin  the  highway,  and  the  encroachment 
such  as  was  described  bv  the  sun^ev  and  represented  bv  the 
order. 

It  follows  that  the  facts  were  such  as  to  permit  the  sucessful 
application  of  proceedings  for  the  removal  of  the  encroach- 
ment. In  conducting  them,  it  was  essential  to  their  validity 
that  the  statute  be  strictly  pursued. 

It  is  insisted  by  the  plaintiff  that  there  was  a  failure  on  the 
part  of  the  commissioners  to  do  so.  The  order,  as  well  as  the 
notice  to  which  it  was  annexed,  for  the  removal  of  the  encroach- 
ment was  addressed  to  the  plaintiff.  The  statute  provides 
that  "  every  such  order  and  notice  shall  specify  the  breadth  of 
the  road  originally  intended,  the  extent  of  the  obstruction  or 
encroachment,  and  the  place  and  places  where  the  same  shall 
be."  (1  R.  S.  526,  §  103,  as  amended  by  L.  1878,  cli.  245.) 
It  is  urged  that  the  order  served  did  not  sufficiently  or  cor- 
rectly describe  the  extent  of  the  encroachment.  At  one  point 
in  the  description  of  it  there  was  an  apparent  clerical  error  in 
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representing  the  encroachment  in  the  order,  but  it  is  not  seen 
how  this  could  have  had  the  effect  to  mislead  the  plaintiff,  and 
by  reference  to  the  order  and  the  map  therein  referred  to,  it 
Bcems  quite  clearly  that  it  could  not. 

It  is  also  urged  that  the  notice  was  defective  in  that  it  did 
not  specify  the  breadth  of  the  road  originally  intended,  tlie 
extent  and  places  of  encroachments.  The  specification  in  the 
order  of  the  breadth  originally  intended  was  somewhat 
infonnal,  but  was  sufficiently  made  there.  The  construction 
contended  for  is  that  it  is  not  sufficient  to  have  tlie  specification 
in  the  order,  but  its  repetition  in  the  notice  was  essential. 
The  cases  cited  upon  that  subject  do  not  to  that  extent  support 
the  proposition.  The  order  containing  the  specification  was 
annexed  to  the  notice  and  I'eferred  to  by  it.  Both  were  uiK>n 
the  same  paper,  and  ])ractically  constituted  a  single  document. 
This,  we  think,  w^as  a  compliance  w^ith  the  provision  of  the 
statute  requiring  the  specification  in  the  order  and  notice. 
These  views  render  it  unnecessary  to  proceed  to  the  considera- 
tion of  the  powers  of  the  commissioners,  incident  to  their 
general  care  and  superintendence  of  the  highways,  to  remove 
obstructions  in  them  irrespective  of  any  statutory  proceeding, 
in  their  application  to  the  present  case. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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132 25o|  The  Chemical  National  Bank  of  New  York,  Respondent, 

78  Aiy6l9         f^^  Augustus  AV.  C'olweli^  Impleaded,  etc..  Appellant. 

tnder  tlie  provision  of  the  act  of  1875  (§  10,  chap.  611,  Laws  of  1875). 
providing  for  the  incorporation  of  certain  business  corporations,  which 
requires  that  the  directors  of  a  corporation  organized  under  it  shall,  at 
their  election,  '*and  throughout  their  term  of  office,"  be  stockholders, 
whenever,  and  as  soon  as,  a  director  parts  with  all  beneficial  interest  in 
and  control  over  his  stock  and  causes  the  officers  of  the  corporation  to 
have  knowledge  of  such  fact,  by  request  that  a  proper  transfer  be  made 
on  the  corporate  books,  the  statute  operates  to  divest  him  of  his  office^ 
and  he  ceases  to  be  a  director.    (Bradley,  J.,  disseiitiug.) 
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The  proyision  of  said  act,  declaring  that  no  transfer  of  stock  ''shall  be 
valid  for  any  purpose  whatever,"  except  to  render  the  transferee  liable 
for  debts,  until  it  shall  have  been  entered  in  the  stock  transfer-book 
required  to  be  kept  by  the  company,  is  only  for  its  protection  and  does 
not  operate  to  prevent  the  passing  of  the  entire  legal  and  equitable  title 
in  the  shares,  as  between  the  parties,  by  the  delivery  of  the  certificate 
with  assignment  and  power  of  transfer.    (Bradlbt,  J.,  dissenting.) 

In  an  action  against  the  alleged  directors  of  such  a  corporation  to  recover 
a  debt  of  the  corporation  because  of  failure  to  file  an  annual  report  in 
January,  1886,  as  required  by  the  act  (§  18),  it  appeared  that  defendant 
C.  in  November  5,  1885,  assigned  and  delivered  his  certificate  of  stock, 
which  was  for  eighty  shares,  to  J.,  the  secretary  of  the  company,  for 
the  purpose  of  terminating  his  connection  with  the  company.  J, 
accepted  the  assignment,  C.  asked  for  the  transfer-book,  but  the  com* 
pany  had  no  such  book  at  that  time,  and  he  was  told  It  wjis  not  necessiiry, 
A  few  days  later,  a  transfer-book,  having  been  obtained,  the  assignment 
was  entered  therein.  J.,  however,  issued  a  new  certificate  to  himself 
for  only  seventy-five  shares,  and  to  C,  without  his  knowledge,  a  certifi- 
cate for  five  shares,  which  J.  induced  him  to  accept,  but  not  with  any 
understanding  that  he  should  be  a  director.  Tlie  debt  in  question  was 
incurred  by  the  corporation  in  June,  1886.  Held  (Bradley,  J.,  dissent- 
ing), that  C.  ceased  to  be  a  stockholder  on  his  assignment  of  stock,  and 
thereupon  ceased  to  be  a  director,  and  so,  was  not  liable. 

/Argued  February  10,  1892;  decided  March  22,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
npon  an  order  made  February  10, 1890,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  directed  by 
the  court. 

This  action  was  brouglit  against  defendants  as  directors  of 
the  New  York  Lumber  Auction  Company  (Limited)  to  recover 
an  indebtedness  of  the  company  because  of  failure  on  their 
part  to  file  an  annual  report. 

The  material  facts  are  stated  in  the  opinion. 

Edward  C,  Perkhis  for  appellant  The  plaintiff  failed  to 
show  that  the  note  in  suit  was  the  note  of  the  New  York  Lumber 
Auction  Company.  (Laws  of  1875,  chap.  611,  §  0;  Brady  v. 
Mayor^  etc.^  Ifi  How.  Pr.  443;  P.  Bank  v.  S.  A.  Chnroh^ 
109  N.  Y.  512,  521 ;  McCuUough  v.  Mosh,  5  Den.  566,  575 ; 
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Vail  V.  IT/nnl/to?ij  85  N.  Y.  458;  Tlenning  v.  U.  S.  Ins. 
<7o.,  47  Mo.  425 ;  S.  Bank  v.  G.  Bank^  17  Mass.  1 ;  Peoph 
V.  Bank  X.  A.^  75  N.  Y.  547.)  The  note  having  been  dis- 
counted !>y  the  plaintiff  for  the  personal  benefit  of  Jones,  who 
was  the  secretary  and  treasurer  and  one  of  the  directors  of 
the  company,  and  the  bank  having  notice  tliat  Jones  stood  in 
this  relation  to  the  company,  the  burden  of  proof  was  upon  it 
to  show  that  the  note  was  issued  for  the  benefit  of  the  com- 
pany, and  as  sucli  proof  was  not  forthcoming,  the  plaintiff 
could  not  recover.  (Story  on  Part.  §  133 ;  Franklin  v. 
McGusty^  1  Knapp,  274,  301 ;  U.  N.  Bank  v.  Underhillj 
102  K  Y.  337,  339 ;  Ganseo(yrt  v.  Williams,  4  Wend.  147  ; 
WiUon  V.  M.  li,  Co.,  6  N.  Y.  S.  K.  234.)  The  note  either 
had  its  inception  before  it  was  indorsed  by  Ludington  or  not 
until  it  was  discounted  by  the  plaintiff.  If  the  former,  tlien 
it  was  evidently  issued  to  Jones,  who  was  a  trustee,  and  as 
Jones  could  not  recover  against  this  appellant  because  himself 
liable  for  the  default  in  filing  the  report,  the  plaintiff,  who 
bought  with  knowledge  of  Jones'  trusteeship,  cannot  recover. 
If  the  latter,  then  the  debt  did  not  exist  during  ColwelPs  term 
of  office,  and  for  that  reason  the  plaintiff  must  fail.  (Laws  of 
1875,  chap.  611,  §  10 ;  Brings  v.  Easterly,  62  Barb.  61 ; 
Bronson  v.  Divwck,  4  Hun,  614,  615;  Knox  v.  Baldwin^ 
80  K  Y.  610,  611 ;  I^tes  v.  Burr,  5  J.  &  S.  1 ;  McCluve 
V.  Thompson,  36  Hun,  365 ;  Easterly  v.  Barber,  65  N.  Y. 
255 ;  Van  Avihurg  v.  Baker,  81  id.  46 ;  Deming  v.  PvlesUm^ 
65  id.  655 ;  Heed  v.  Keese,  60  id.  616 ;  Vincent  v.  Svnds^ 
1  J.  &  S.  516 ;  Sanborn,  v.  I^efferU,  58  N.  Y.  179 ;  Sturges 
V.  Vanderbilt,  73  id.  384  ;  P.  cfe  R.  Co.  v.  Ilotckiss,  82  id. 
471.)  The  appellant's  resignation  on  November  4,  1885,  was 
effectual,  and  from  that  day  he  was  no  longer  a  director  in 
the  company.  (/Squires  v.  Brown,  22  How.  Pr.  35  ;  Chan- 
dler V.  Iloag,  2  Hun,  613 ;  Briggs  v.  Spauldvng,  141  U.  S. 
152 ;  Bruce  v.  Piatt,  80  N.  Y.  371 ;  C.  Bank  v.  Kor^rigkt, 
22  Wend.  348.)  When  Colwell  surrendered  his  stock  certifi- 
cate with  the  transfer  on  the  back  indorsed  by  Jones,  and  it 
was  accepted  by  Jones  and  canceled,  he  ceased  ipso  facto  to 
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be  a  director.  {Bru^e  v.  Platty  80  X.  Y.  379 ;  Bank  of 
Utica  V.  SmaUey,  2  Cow.  770 ;  Ishara  v.  Buckijigham,  49 
N.  Y.  216 ;  Bobinson  v.  iT.  Bank,  95  id.  637 ;  JfcJV'eU  y. 
T.  K  Bank,  46  id.  331 ;  CuUing  v.  Damerd,  88  id.  410 ; 
Leiteh  v.  Wells,  48  id.  585 ;  Iloyt's  Case,  L.  R.  [3  Eq.]  286 ; 
Ward's  Case,  L.  R.  [2  Eq.]  226 ;  Ex  parte  Henderson,  19 
Beav.  107 ;  ITpion  v.  Burnhani,  3  Bis8*  431,  520 ;  Thonip^ 
son  on  Stockholders,  §217;  Wliitney  v.  Butler,  118  TJ.  S. 
655.)  Colwell,  having  once  ceased  to  be  a  director,  could  not 
be  reinstated  merely  by  again  becoming  a  stockholder.  {Blake 
V.  Wheeler,  18  Hun,  496.)  In  actions  of  this  kind,  which  are 
to  enforce  a  penalty,  every  intendment  will  be  in  favor  of  the 
defendant,  everything  must  be  affirmatively  proved,  tlie  act 
will  not  be  extended  by  construction  to  support  the  penalty, 
and  the  case  made  by  the  plaintiff  will  be  severely  scrutinized. 
(^Garrison  v.  Howe,  17  N.  Y,  458 ;  Miller  v.  Wfdte,  50  id, 
137 ;  W.  A.  Co.  v.  Barlow,  63  id.  62.) 

Charles  Jones  for  respondent.  The  exception  of  the  defend- 
ant to  the  reading  of  the  note  iu  evidence  was  not  well  taken, 
and  his  motion  to  dismiss  the  complaint  was  properly  denied. 
(^ICindberg  v.  Mudgett^  114  N.  Y.  625.)  The  main  defense  to 
the  action  on  which  the  defendant  relied,  namely,  that  he 
resigned  the  office  of  director  of  the  company  in  Xovember, 
1885,  is  wholly  unsupported  by  the  proof.  {Squires  v.  Brown  ^ 
22  How.  Pr.  35 ;  Chandler  v.  Hoag,  2  Hun,  613 ;  Blake  v. 
Wheeler,  18  id.  407;  Kindherg  v,  Mudgett,  114  N.  Y.  625; 
A^dderly  v.  Storm,  6  Hill,  624 ;  Worrell  v.  Johnson^  5  Barb, 
210 ;  Roosvelt  v.  Brown,  11  N.  Y.  148.) 

Pakker,  J.  The  debt  which  lies  at  the  foundation  of  the 
judgment  under  review  is  alleged  by  the  plaintiff  t/>  have  been 
incurred  by  the  "New  York  Lumber  Auction  (^ompany 
(limited),"  a  corporation  organized  pursuant  t<j  chapter  611  of 
the  Laws  of  1875.  The  corporation  has  no  money  with  which 
to  pay  the  obligation,  and  the  assertion  of  defendant's  liability 
to  respond  therefor  is  based  on  the  default  of  the  corjx^ratiou 
ia  making  the  annual  report  required  by  statute. 
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The  defendant's  denial  of  liability  is  placed  on  three  groundB: 

1.  That  tlie  note  having  been  made  by  the  corporation  pay- 
able to  its  own  onler,  the  plaintiff  by  discounting  it  for  the 
jier^nal  benefit  of  Jones,  a  director  and  secretary  and  treasurer 
of  the  company,  Ijecame  burdened  with  the  necessity  of  prov- 
ing that  the  note  was  issued  for  the  benefit  of  the  corporation 
making  it,  which  it  failed  to  d©. 

2.  That  the  defendant  resigned  as  direct/or  NT>veml>er  5, 
18S5,  and  before  the  arrival  of  the  time  for  making  the  annual 
rejwrt  in  I'cspect  to  wliicli  default  was  made. 

3.  That  before  the  time  came  to  make  the  report  tlie  defend- 
ant had  ceased  to  be  a  stockholder,  and,  therefore,  by  operation 
of  the  statute,  had  ceased  to  be  a  director. 

As  we  have  reached  the  conclusion  that  the  last  jx)8ition  in 
well  taken  and  calls  for  a  reversal  of  the  judgment,  the  other 
<|uestions  will  not  l>e  considered. 

The  corporation  was  created  in  July,  1885;  the  annual 
report  omitted  should  have  been  made  within  twenty  daya 
nfter  the  1st  day  of  January,  1880,  and  the  note  in  suit  bears 
•date  July  2,  1880.  The  defendant  was  one  of  the  subscriliers 
to  the  capital  stock  of  the  company,  and  was  elected  a  director. 
^Subsequently  he  informed  Jones,  the  secretary  and  treasurer 
of  the  corix)ration,  that  he  wished  to  resign  all  connection 
with  the  company,  assigning  a^  a  reason  the  duties  im]>osed  by 
the  executorship  of  his  father's  estate. 

After  several  conversations  of  the  same  general  character, 
and  on  November  5,  1885,  he,  accompanied  by  lus  co-executor, 
Mr.  Milne,  went  to  the  oflice  of  the  company,  and  met  Jones, 
the  secretary  and  treasurer,  and  a  Mr.  Atchison,  an  employe. 
The  defendant  asked  for  his  stock  and  received  a  certificate  for 
-eighty  shares,  which  he  indoi^sed  as  follows: 

"  For  value  received,  I  hereby  sell,  transfer  and  assign  to 
Latimer  E.  Jones,  eighty  shares  of  stock  within  mentioned, 
:and  authorize  L.  £.  Jones  to  make  the  necessary  transfer  on 
the  books  of  the  company. 

''  Witness  my  hand  and  seal  tliis  5th  day  of  November,  1885. 

-'  In  presence  of  A.  W.  COLWELL 

T.  S.  Atchison." 
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After  executing  this  aesignraent  he  gave  the  stock  certificates 
to  Jones,  at  the  same  time  saying :  "  Now,  Jones,  that  severs 
all  my  connection  with  the  Lumber  Auction  Company  ;  I  have 
got  nothing  furtlier  to  do  with  it ;  you  have  got  father's  stock, 
he  is  dead,  and  that  settles  that,  and  I  have  given  you  mine, 
and  that  clears  up  all  that,  and  I  have  nothing  further  to  do 
with  the  company.-'' 

Jones  accepted  the  stock  and  the  defendant  asked  for  the 
transfer-book,  but  the  company  did  not  have  one,  and  he  was 
told  that  it  was  not  necessary.  Some  days  later  a  transfer- 
book  w^as  obtained  and  the  stock  transferred,  but  as  Jones,  at 
the  suggestion  of  Atchison,  issued  a  new  certificate  to  himself 
for  seventy-five  shares,  and  to  the  defendant,  but  without  hig 
knowledge,  for  the  remaining  five  shares,  and  a  few  days  later 
induced  him  to  accept  it,  but  not  with  the  understanding  that 
he  should  be  a  director,  we  are  led  to  inquire  wliether  the 
defendant  did  not  cease  to  be  a  stockholder  on  the  fifth  of 
November  ? 

The  importance  of  that  inquiry  rests  in  the  requirement  of 
the  statute  that  the  directoi-s  *'  at  their  election,  and  throughout 
their  term  of  office  shall  be  stockholders  in  such  corporation, 
to  at  least  the  extent  of  five  shares."  If  then  defendant  ceased 
to  Ikj  a  stockholder  in  the  corix)ration  on  November  fifth,  the 
statute  put  an  end  to  his  ofticial  relation  with  the  company. 
It  should  be  observed  that  on  the  occasion  of  the  assignment 
of  the  stock  to  Jones  and  his  acceptance  thereof,  it  was  under- 
stood  to  1)0  an  absolute  disposition  of  all  the  defendant's  shares. 
The  subsequent  issue  of  five  shares  to  him  was  not  in  pursu- 
ance of  any  imderetanding  had  at  the  time  of  such  assignment 
and  was  done  at  the  instance  of  Atchison,  who  made  out  the 
<»rtificate  and  suggested  to  Jones  that  he  persuade  Colwell  to 
accept  it. 

The  consideration  of  the  undisputed  testimony  to  which  we 
have  referred  is  not  embarrassed  by  any  question  as  to  the 
good  faith  of  the  defendant  or  the  propriety  of  liis  action. 
The  <xirporat;ion  was  solvent  when  he  sought  to  terminate  his 
relation  with  it  as  a  stockholder  and  director,  and  the  indebted- 
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nes«  which  induces  this  controversy  was  created  months  after- 
wards. That  he  intended  to  make  an  effectual  transfer  of  hie 
stock  is  not  questioned;  nor  is  it  asserted  that  lie  omitted  to 
do  anything  whicli  the  situation  permitted  to  effectuate  his 
purpose.  Tlie  contention  is  that  he  did  not  accomplis^h  his 
desire  because  the  transfer  was  not  made  on  the  books  of  the 
company  that  day. 

He  sought  to  have  tliat  done,  but  it  was  not,  because  tlie 
company  had  failed  to  provide  books  for  the  purpose,  as  pro- 
vided by  its  by-laws.  It  has  been  frequently  held  that  such 
provisions  are  intended  solely  for  the  protection  of  the  corpo- 
ration ;  can  be  waived  or  asserted  at  its  pleasure ;  are  without 
effect,  except  for  the  protection  of  the  corporation,  and  do  not 
operate  to  prevent  the  passing  of  the  entire  title,  legal  and 
equitable,  in  the  shares,  as  between  the  parties,  by  the  delivery 
of  the  certificate,  with  assignment  and  power  of  transfer. 
{Ishavi  V.  Bicchingharn^  49  N.  Y.  216  ;  Robinson  v.  XatimuU 
Bank  of  New  Beime^  95  id.  637 ;  McNeil  v.  Tenth  National 
Bank,  46  id.  331 ;  Leitch  v.  Wells,  48  id.  §85.) 

The  plaintiff's  contention  then  is  reduced  to  the  position 
that  notwithstanding  the  defendant  parted  with  all  title,  l>oth 
legal  and  equitable,  in  the  shares,  he  still  continued  to  be  a 
stockholder  within  the  meaning  of  the  statute,  because  through 
the  neglect  of  the  corporation  in  providing  proper  transfer- 
books,  the  stock  was  not  formally  transferred  on  its  books. 

We  do  not  think  the  statute  should  receive  such  a  construc- 
tion. The  requirement  that  a  director  should  have,  at  his 
election,  and  throughout  his  term  of  office,  at  least  five  shares, 
.manifests  that  it  was  the  policy  of  the  legislature  that  the 
management  of  the  affairs  of  such  corporations  should  only 
be  committed  to  those  having  a  personal  pecuniary  interest  in 
iti}  success  or  failure,  in  the  conduct  of  business  for  which  it 
was  created ;  otherwise  the  provision  is  without  reason  for  its 
support. 

It  would  seem  to  follow  that  as  soon  as  a  director  parts  with 
all  beneficial  interest  in,  and  control  over,  the  stock  which  he 
is  required  to  hold,  and  causes  the  officers  of  the  corporation 
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to  have  knowledge  of  such  fact  by  a  request  that  a  proper 
transfer  be  made  on  the  books  of  the  company,  he  no  longer 
possesses  the  qualifications  which  the  statute  declares  to  be 
essential. 

If  the  defendant  had  not  been  elected  a  director  at  the  first 
election,  and  had  simply  subscribed  for  eighty  shares  of  stock, 
it  would  hardly  be  contended  that  after  making  the  disposi- 
tion of  it,  which  he  did  on  November  fifth,  that  he  would 
have  been  eligible  to  the  position  of  director ;  nor  would  there 
have  been  any  excuse  for  assuming  that  he  was,  for  even  the 
books  of  the  company  did  not  show  an  apparent  eligibility  ; 
there  were  no  transfer-books,  and  the  only  evidence  there  was 
on  that  subject,  in  the  possession  of  the  company,  showed  that 
the  defendant  had  parted  with  all  interest  in  and  dominion 
over  the  stock  for  which  he  had  subscribed. 

For  the  same  reason,  the  statute  executing  itself  operated  to 
divest  him  of  title  to  the  office  which  he  had  ceased  to  be 
qualified  to  hold. 

In  the  cases  cited  by  the  respondent,  the  question  presented 
for  our  determination  was  neither  before  the  court  nor  decided, 
and  as  they  have  received  consideration  by  this  court  in  Cut- 
ting V.  Damerd  (88  N.  Y.  410),  they  need  not  be  further 
alluded  to  in  this  connection. 

The  judgment  should  be  reversed. 

Bbadlbt,  J.  (dissenting).  I  do  not  see  my  way  to  con- 
currence in  reversal  of  the  judgment. 

The  purpose  of  the  defendant  to  resign  his  position  of 
director  of  the  N.  Y.  Lumber  Auction  Co.  (Limited),  was  not 
brought  to  the  attention  of  the  board  of  directors.  And  his 
statement  made  to  that  effect  to  Jones,  who  was  the  secretary- 
treasurer  of  the  company,  does  not  seem  effectual  to  accomp- 
lish it 

The  statute  under  which  the  company  was  incorporated 
provides  that  the  members  of  the  board  of  directors  at  their 
election,  and  throughout  their  tenn  of  office,  shall  be  stock- 
holders in  such  corporation  to  at  least  five  shares  and  shall 
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hcJd  their  offices  until  their  successor's  are  chosen.  (L.  1875, 
ch.  611,  §  10.)  In  view  of  tliat  provision  of  the  statute  the 
qnestion  arises  wliether  the  transfer  by  a  director  of  his  stock 
operates  to  terminate  his  relation  as  sucli  to  the  company,  and 
if  BO  whether  the  defendant  did  effectually  for  that  purpose 
transfer  liis  stock  prior  to  the  creation  of  the  debt  upon  which 
the  action  is  founded. 

My  attention  has  been  called  to  no  other  provision  of 
the  statute  upon  the  subject  of  the  eligibility  of  a  person  for 
the  place  of  director.  And  that  does  not  in  terms  declare  that 
fiuch  relation  shall  terminate  when  he  ceases  to  \ye  a  stockholder. 
The  defendant  was  such  when  elected  and  the  statute  provided 
for  his  retirement  only  on  the  election  of  his  successor.  But 
witliout  further  considering  that  question,  the  inquiry  arises. 
Did  the  plaintiff,  as  between  him  and  the  company  cease  to  be 
a  director  before  such  debt  was  contracted  ?  By  reference  to 
the  statute  it  is  seen  that  "  no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever,  except  to  render  the  person  to 
whom  it  shall  be  transferred  liable  for  the  debts  of  the  corpo- 
ration according  to  the  provisions  of  the  act,  until  it  shall 
Lave  been  entered  "  in  the  book  referred  to  "  by  an  entry  show- 
ing from  and  to  whom  transferred."  (Id.  §  17.)  And  the 
by-law  of  the  company  provided  that  transfers  of  shares  should 
"only  be  made  upon  the  books  of  the  company"  in  the 
manner  there  directed.  The  defendant  owned  eighty  shares 
of  tlie  stock,  and  no  more  than  seventy-five  of  them  were 
transferred  upon  the  books  of  the  company,  and  as  between 
him  and  it,  his  relation  of  stockholder  of  five  shares  continued. 
{Adderly  v.  Starm^  6  Hill,  624 ;  Wori^all  v.  Jvdson^  5  Barb. 
210;  Rosevelt  v.  Brown,  11  N.  Y.  148.) 

It  would  seem  that  the  question  here  is  not  in  the  fact 
whether  the  defendant  had  transferred  his  stock  so  as  to  vest 
title  to  it  in  another  as  between  them,  but  is,  what  was  his 
relation  which  the  company  could  treat  him  as  having  to  it, 
86  it  is  between  him  and  the  corporation  that  the  inquiry 
would  arise  whether  or  not  he  continued  to  be  one  of  its 
directors.     And  for  the  purpose  of  his  eligibility  he  would 
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properly  be  treated  by  the  company  as  a  stockholder  until  his 
transfer  was  entered  on  the  book.  If  that  view  is  sound,  he 
never,  as  to  the  company,  ceased  to  have  five  shares  of  the 
stock  after  he  was  elected  director. 

While  it  is  true  he  made  and  deUvered  to  Jones  the  certifi- 
cate with  an  assignment  upon  it  covering  the  eighty  shares 
without  consideration,  it  appears  that  when  the  certificate  was 
surrendered  and  new  ones  taken  the  shares  were  so  divided 
that  Jones  took  seventy-five,  and  certificate  for  the  other  five 
was  issued  to  the  defendant.  All  inferences  of  fact  legiti- 
mately arising  from  such  transaction  and  bearing  in  that 
direction  are  to  be  taken  in  support  of  the  recovery. 

These  suggestions  lead  to  the  conclusion  that  the  judgment 
should  be  afSrmed. 

All  concur,  with  Parker,  J.,  except  Bradley,  J.,  dissenting. 

Judgment  reversed. 


■ 

Clarence  R.  Conqer,  Appellant,  v,  John  Treadway, 

Eespondent. 

A  ceraeteiy  was  formerly  owned  by  eleven  persons  as  tenants  in  common; 
eight  of  them  executed  a  power  of  attorney  to  Q.  and  M.  to  sell  and 
convey  lots  therein.  M.  did  not  act.  G.  undertook  the  execution  of 
the  power  and  continued  to  sell  lots  until  he  became  disabled.  There- 
after B.  acted  as  attorney.  In  an  action  of  ejectment  to  recover  a  lot  in 
the  cemetery,  plaintiff  claimed  title  under  a  sale  in  an  action  for  partition 
between  the  original  owners  or  their  successors  in  title.  Defendant  claimed 
the  lot  by  virtue  of  a  purchase  from  Q.,  and  payment  of  part  of  the 
purchase-price  to  B.,  with  agreement  to  pay  the  balance  when  the  deed 
was  delivered.  It  appeared  that  B.  acted  as  attorney  for  a  number  of 
years,  collecting  money  and  paying  the  liabilities  of  the  owner,  and  kept 
a  book  in  which  sales  of  lots  were  entered,  in  which  was  entered  the  sale 
of  the  lot  to  defendant.  Defendant,  immediately  after  his  purchase, 
took  possession  of  the  lot,  improved,  graded  and  sodded  it,  buried  seven 
persons  therein  and  had  been  in  possession  for  over  twenty  years.  No 
deed  was  ever  tendered  to  him.  Held,  that  a  verdict  was  properly 
directed  for  defendant;  that  while  no  express  authority  for  B.  to  act  as 
attorney  was  shown,  the  fac!;  that  he  did  so  with  the  knowledge  and 
consent  of  the  owners  necessarily  raised  the  inference  of  authority,  and 
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defendant,  therefore,  was  rightfully  in  possession,  and  if  the  contract  for 
the  purchase  was  to  be  considered  as  executory,  he  was  entitled  to  pos- 
session until  the  production  and  delivery  to  him  of  a  deed;  if  not  execu- 
tory, he  having  entered  under  claim  of  title,  acquired  title  by  adverse 
possession. 

(Argued  March  7,  1892;  decided  March  22,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  9,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion. 

Irving  Brown  for  appellant.  The  defendant  was  errone- 
ously permitted  to  testify  in  his  own  behalf  to  conversations 
and  transactions  with  Gurnee  concerning  these  lands  and  the 
lot  in  question,  with  tlie  purpose  of  establishing  acquiescence 
on  the  part  of  Gurnee,  then  an  owner,  in  his  claim  of  right  to 
the  possession  or  ownership  of  the  j^ot  in  question.  (Code 
Civ.  Pro.  §  829 ;  Chaffer  v.  Goddardy  42  Hun,  150 ;  Holoonib 
V.  Bolcomby  95  K  Y.  317 ;  SttMrt  v.  Pater son^  37  Hun,  119 ; 
Oliver  v.  Frdigh^  36  id.  633.)  The  defendant  having  been 
unable  to  show  any  authority  on  the  part  of  Richard  T.  Blanche 
to  act  for  the  owners,  his  payment  to  him  of  part  of  the  amount 
agreed  on  with  Gurnee  was  no  payment  for  the  plot,  and  the 
tender  of  "  the  balance  "  was  no  tender.  The  defendant  is  in 
the  position  of  neglecting  or  refusing  to  perform,  and  ejects 
ment  lies.  {Marvin  v.  Wilbur^  52  N.  Y.  270 ;  Snook  v.  Lordy 
56  id.  605 ;  Scott  v.  Stevenson.^  3  Hun,  352 ;  People  v.  Parishy 
4  Den.  153 ;  Ives  v.  Davenport^  3  Hill,  373.)  In  no  case  can 
it  be  assumed  that  Gurnee  was  authorized  to  act  for  Isaiali 
Milburn  (his  co-attorney),  or  for  Daniel  R.  Weed,  who  did  not 
execute  the  power.  The  defendant  was  unable  to  give  proof 
of  this,  and  the  strongest  claim  he  can  make  for  his  alleged 
contract  with  Gurnee  is  that  it  entitles  him  to  nine  undivided 
elevenths  of  the  land.  He  is  even  so  a  tenant  in  common, 
claiming  exclusive  possession  against  his  co-tenant,  and  eject- 
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ment  was  the  plaintiff's  only  remedy  against  him.  {Newton 
V.  Branson,  13  K  Y.  587  ;  Fl>orence  v.  HophinSy  46  id.  182.) 
Defendant  is  not  now  in  a  position  to  demand  specific  per- 
formance of  the  contract,  even  if  it  were  binding  on  the  plain- 
tiflE.  {Ddamcm  v.  Duncan,  49  N.  Y.  487,  488;  Quest  v. 
Humphrey,  6  Ves.  818,  823 ;  Edgerton  v.  Peckham,  11  Paige, 
352 ;  Finch  v.  Parker,  49  N.  Y.  1 ;  MUward  v.  Thanet,  6 
Ves.  720.) 

Geo.  W,  Wetant  for  respondent.  An  equitable  title  may  be 
interposed  as' a  defense  in  an  action  of  ejectment.  {Glacken 
V.  Brown^  39  Hun,  294 ;  Risley  v.  Price,  40  Hun,  585 ;  Code 
Civ.  Pro.  §  507.)  The  facts  proved  showed  the  defendant  to 
be  a  purchaser  in  possession  and  not  in  default  {Kelly  v. 
Burrows,  102  N.  Y.  93.)  The  evidence  being  such  that  a  ver- 
dict for  the  defendant  could  have  been  sustained,  the  direction 
to  find  such  verdict  was  not  error.  {Stratford  v.  Jones,  97 
N.  Y.  586 ;  Mayor  v.  Sands,  39  Hun,  519 ;  0*NeU  v.  James, 
43  N.  Y.  84 ;  NichoU  v.  MaHin,  35  Hun,  168-173 ;  ViOage 
of  Port  Jervis  v.  F.  N.  Bank,  96  N.  Y.  550-560.)  It  was 
competent  to  give  in  evidence  the  statements  and  acts  of  John 
S.  Gumee,  wherein  he  was  acting  as  agent  of  the  owners  of 
the  cemetery.  {Hildebramdt  v.  Crawford,  65  N.  Y.  107 ; 
Pratt  V.  Elki/ns,  80  id.  196;  Chadwick  v.  Turner,  69  id. 
404 ;  WorraU  v.  Munn,  5  id.  229.)  No  technicality  should 
avail  plaintiflE.  {Conger  v.  Treadway,  3  N.  Y.  Supp.  152 ;  7 
id.  809.) 

Haight,  J.  This  action  is  in  ejectment  to  recover  a  plot  of 
ground  known  as  lot  No.  192  of  Mount  Repose  cemetery  in 
Haverstraw,  N.  Y. 

The  cemetery  was  formerly  owned  by  eleven  persons  as  ten- 
ants in  common.  In  the  month  of  April,  1854,  a  power  of 
attorney  was  executed  by  eight  of  the  tenants  in  common  to 
John  S.  Gurnee  and  Isaiah  Milbum,  to  grant,  bargain  and  sell 
the  premises  in  question  for  such  sums  or  prices  as  to  them 
shall  seem  meet,  and  to  execute,  acknowledge  and  deliver  good 
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and  sufficient  deeds  and  conveyances  for  the  same.  Daniel  R. 
Weed,  one  of  the  owners,  did  not  join  in  this  power  of  attorney, 
and  it  appears  that  Isaiah  Milburn,  one  of  the  attorneys  so 
appointed,  took  no  active  part  tlierein.  Gurnee  undertook  tlie 
execution  of  the  power  and  continued  to  sell  lots  as  long  as  he 
was  physically  able  to  attend  to  the  matter,  and  thereafter,  and 
after  his  death,  H.  T.  Blanche,  his  son-in-law,  acted  as  the 
attorney  and  controller  of  the  owners  for  the  space  of  about 
eight  years,  and  until  his  death. 

The  plaintiff  claims  to  be  the  owner  by  reason  of  a  purchase 
under  a  sale  made  in  an  action  to  partition  among  the  original 
ownei-8  or  their  heirs  or  devisees. 

\l])on  the  trial  the  defendant  was  permitted  to  testify  that 
he  purchased  the  lot  in  question  of  Gurnee,  agreeing  to  pay 
therefor  the  sum  of  $72.50 ;  that  he  entered  possession  and 
buried  his  daughter  therein  more  than  twenty  years  before  this 
action  was  brought,  and  lias  since  buried  his  wife  and  five 
grandchildren  therein. 

Inasmuch  as  Gurnee  was  one  of  the  tenants  in  common,  and 
at  the  time  this  action  was  tried  was  deceased,  there  may  be 
some  question  as  to  the  right  of  the  defendant  to  testify  to  the 
|)ersonal  transaction  he  claims  to  have  had  with  him. 

We  si  mil,  therefore,  for  the  purposes  of  this  action,  disregard 
that  evidence,  and  from  that  which  remains  determine  whether 
the  trial  court  properly  directed  a  verdict 

It  is  contended  that  Blanche  had  no  authority  to  act  for  the 
owners  in  selling  burial  lots,  but  it  appears  that  he  did  so  act 
for  a  number  of  years  with  their  knowledge ;  that  he  collected 
money  and  paid  the  liabilities  of  the  owners ;  kept  a  book  in 
which  the  sales  of  lots  were  entered,  with  the  amounts  paid, 
etc.  These  facts  fully  appear  from  the  testimony  of  McKenzie, 
the  secretary  of  the  association,  and  from  the  widow  of  Blanche. 
On  the  book  kept  by  Blanche  of  the  sale  of  the  burial  lots, 
there  appears  the  following  entry : 

"April    22,    67,    John    Treadway,    192 21x23 

483 $72.50." 

From  which  we  understand  that  on  April  22,  1867,  he  sold 
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the  defendant  lot  No.  192,  being  twenty-one  feet  by  twenty- 
three  feet,  amounting  to  four  Imndred  and  eighty-three  square 
feet,  for  $72.50.  On  November  1,  1869,  the  defendant  paid 
Blanche  $30.47  as  part  payment  for  lot  No.  192  and  took  hia 
receipt  therefor,  and  at  the  same  time  agreed  to  pay  the  bal- 
ance of  the  purchase-money  upon  the  production  and  delivery 
of  a  deed  thereof.  No  deed  has  ever  been  tendered  him  or 
demand  made  for  the  balance  of  tlie  purchase-money. 

Under  these  facts  the  trial  court  directed  a  verdict  for  the 
defendant,  and  we  think  properly. 

It  is  evident  from  the  facts  that  Blanche  acted  as  the  attor- 
ney of  the  owners  with  their  knowledge  and  consent.  Tlie 
land,  as  we  have  seen,  was  devoted  by  its  ownere  to  burial  pur- 
poses. It  was  not  convenient  or  practicable  for  them  all  to 
act  in  the  sale  of  lots,  and  so  it  was  thought  advisable  to 
appoint  some  one  to  act  for  them.  And  whilst  there  is  a 
failure  to  show  express  authority  for  Blanche  to  sell,  still,  we 
think,  under  the  evidence,  the  inference  of  necessity  exists 
that  they  had  given  him  such  authority.  It  follows  that  the 
defendant  is  rightfully  in  possession.  If,  as  is  claimed,  his 
contract  of  purchase  is  still  executory,  then  under  the  agree- 
ment he  was  entitled  to  the  possession  until  the  production 
and  delivery  to  him  of  a  deed  of  the  premises.  The  failure  of 
the  owners  to  tender  a  deed  has  not  put  the  defendant  in 
default.  As  we  have  seen,  the  lot  was  more  than  twenty  yean 
ago  occupied  by  the  defendant  for  the  burial  of  his  dead.  On 
it  rest  his  daughter,  his  w^ife  and  five  of  his  grandchildren. 
The  lot  was  improved,  graded,  sodded,  and  every  year  he  has 
caused  flowers  to  he  planted  thereon.  His  possession  has  been 
as  exclusive  as  the  nature  of  the  circumstances  would  permit 
for  upwards  of  twenty  years.  He  entered  under  a  claim  of 
title  through  purchase,  and  if  his  contract  were  not  executory, 
his  title  by  adverse  possession  would  be  complete. 

The  judgment  should  consequently  be  affirmed. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  afSrmed. 
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John  L  D.  Bristol,  Appellant,  v.  The  Equitable  Life 
Assurance  Society  of  Kew  York,  Kespondent. 

The  originator  or  proprietor  of  an  idea,  trade,  secret  or  system,  which  can- 
not be  sold,  negotiated  or  used  without  disclosure,  must  himself  protect 
it  from  disclosure  by  some  contract,  and  if  he  discloses  it  to  another 
without  contract,  or  any  agreement  as  to  compensation,  the  other  is 
entitled  to  use  it,  and,  if  he  does  so  use  it  to  his  benefit,  he  incurs  no  lia- 
bility to  the  one  who  made  the  disclosure. 

Plaintiff's  complaint  alleged  in  substance  that,  to  induce  defendant  to 
'  employ  him,  he  communicated  to  it,  in  confidence,  a  new  system  of 
soliciting  insurance  business;  that  defendant,  without  plaintiffs  knowl- 
edge, commenced  the  use  of  the  system,  and  continued  its  use  against 
his  protests  after  discovery,  and  thereby  obtained  a  large  amount  of 
business.  Plaintiff  asked  for  an  accounting  and  payment  of  a  reason- 
able compensation.  On  demurrer  to' the  complaint,  ^teld,  that  it  did  not 
set  forth  a  cause  of  action. 

Reported  below,  52  Hun,  161. 

(Argued  March  7,  1892;  decided  March  22,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  uppn  an  order 
made  March  29,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  obtain  an  accoiinting  and  recover 
compensation  for  communicating  to  defendant  a  new  system 
for  soliciting  life  insurance,  which  plaintiff  alleged,  after  a 
confidential  disclosure  thereof  by  him  in  a  letter  requesting 
employment,  was  adopted  by  defendant  and  used  without  hia 
knowledge,  and  the  use  was  continued,  notwithstanding  his 
protests,  after  discovery  of  its  use,  whereby  defendant  obtained 
a  large  amount  of  business. 

Defendant  denmrred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
the  demurrer  was  sustained. 

Further  facts  are  stated  in  the  opinion. 

Raphael  J.  Moses  for  appellant.  The  right  of  property 
exists  in  a  definite  collocation  of  ideas  forming  a  new  and 
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useful  system  of  transacting  a  lawful  business.  {Kieman  v. 
M.  Q.  Co.,  50  How,  Pr.  104 ;  Miller  v.  Taylar,  4  Burr.  2303 ; 
2  Story's  Eq.  Juris.  §§  943,  950 ;  Hay  v.  McKenzie,  3  Barb. 
Ch.  320 ;  Wheat(m  v.  Peters,  8  Pet  591,  608 ;  Little  v.  HaU, 

18  How.  Pr.  165 ;  Prince  Albert  v.  Strange,  1  McN.  &  G. 
96;  Denis  v.  Leclerh,  1  Mod.  207;  Folsom  v.  Marsh,  2 
Story,  100 ;  Wetmore  v.  ScoviUe,  3  Edw.  Ch.  515 ;  United 
States  v.  Tanner,  6  McC.  128;  i:ire  v.  ffiffhee,  22  How.  Pr. 
198;  Gri^shy  v.  Breckinridge,  2  Bush,  480;  Macklin  v. 
Richardson,  Ambler,  694;  BoucicauU  v.  Fox,  5  Blatchf. 
98 ;  Keene  v.  Kemhle,  16  Gray,  945 ;  Tenor  v.  Robinson,  10 
Ir.  Ch.  134 ;  Boulanger  v.  McKay,  15  Blatchf.  561 ;  Ehret 
V.  P«Vr^^,  18  id.  302;  CohbiU  v.  Woodward,  L.  R  [13  Eq.] 
307 ;  MapU  v.  e/.  A.  dk  N.  Series,  L.  K.  [23  CK  Div.]  369 ; 
Dix  V.  Brooks,  L.  R.  [15  Ch.  Div.]  22 ;  Bums  v.  Woodruff, 
4  Wash.  48  ;  Donald  v.  ^^c?A;^^,  4  H.  L.  Cas.  1774.)  Before 
publication,  literary  property  exists  and  will  be  protected  by 
the  courts.  (2  Swanst.  424 ;  2  Itk.  342 :  Amb.  739 ;  1  Wm. 
Bl.  331  ;  Id.  330 ;  4  Burr.  2408 ;  2  DeG.  &  S.  692 ;  1 
McN.  ife  G.  25 ;  4  H.  of  L.  815 ;  Palmers  v.  De  Witt,  47 
N.  T.  532.)  Treated  in  the  nature  of  a  trade  secret,  the 
plaintiff  is  entitled  to  protection  and  damages  for  violation  of 
the  secret  obtained  in  confidence.  (Browne  on  Trade-marks, 
§  546 ;  Peabody  v.  Norfolk,  98  Mass.  408 ;  Vickery  v.  Welch, 

19  Pick.  523 ;  Taylor  v.  BUnchard,  13  Allen,  373,  374 ; 
Jarvis  v.  Peck,  10  Paige,  118 ;  Morrison  v.  Moat,  9  Hare, 
255 ;  Bryson  v.  Whitehead,  1  Sims.  Ch.  74.) 

Charles  B.  Alexander  for  respondent.  This  is  an  equitable 
action,  not  an  action  at  law.  {Stevens  v.  Mayor,  etc.,  84  N.  Y. 
304;  Hammond  v.  Morgan,  101  id.  186;  Gould  v.  C,  C. 
Bank,  86  id.  83 ;  Kelly  v.  Downing,  42  id.  71 ;  Alexander  v. 
KaMe,  63  How.  Pr.  262 ;  Taylor  v.  C.  0.  L.  Ins,  Co.,  9  Daly, 
489 ;  Edson  v.  Oirvan,  29  Hun,  424 ;  Murtha  v.  Curley,  90 
N.  Y.  372 ;  Covei't  v.  Henneberger,  53  How.  Pr.  1 ;  Fisher  v. 
C  a  Z.  Ins.  Co ,  20  J.  &  S.  179 ;  WaUon  v.  M.  R.  Co.,  17 
Abb.  [N.  C]  296 ;  Moores  v.  Toionshed,  102  N.  Y.  391 ; 
SiCKKiJS— Vol.  LXXXVII.        34 
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Heywood  v.  City  of  Buffalo^  14  id.  534 ;  Bockes  v.  Zansingy 
74  id.  437 ;  li.  E.  Bank  v.  Eames^  1  Keyes,  588 ;  Mann  v. 
Fairchild,  2  id.  112 ;  Croshy  v.  WaMa,  9  J.  &  S.  208 ;  Wilson. 
V.  MaUeit^  4  Sandf.  112.)  Viewed  as  a  bill  in  equity  for  an 
accounting  and  discovery,  the  demurrer  must  be  ^sustained. 
{Phillips  V,  Phillips,  9  Hare  Ch.  471 ;  Boot  v.  Ji.  R.  Co,^ 
105  U.  S.  189 ;  Smith  v.  Z.  cfe  S.  E.  B.  Co.,  Kay,  408 ; 
Baily  V.  Taylor,  1  K.  &  M.  73 ;  Jewett  v.  Bowman,  29  N. 
J.  Eq.  174 ;  Badger  v.  McNamara,  123  Mass.  117 ;  Pom.  Eq. 
Juris.  §  178 ;  Uldrrum  v.  N.  Y.  L.  Ins.  Co.,  109  N.  Y.  421 ; 
Porter  v.  Spencer,  2  Johns.  Ch.  169 ;  Seymour  v.  Z.  /?.  (7a, 
20  N.  J.  Eq.  396 ;  Binwiddie  v.  ^atfey,  6  Ves.  136.)  The 
complaint  shows  no  demand  on  the  defendants  for  the  informa- 
tion desired.  {Lynch  v.  WiUard,  6  Johns.  Cli.  346.)  There 
was  no  agreement  here,  because  there  was  no  assent  of  the 
defendant  to  the  offer.  (Pars,  on  Cont.  475.)  The  mere  use 
of  the  ideas  or  thoughts  of  another  does  not  create  a  cause  of 
action.  {Stowe  v.  Tlumtas,  2  Wall.  547 ;  Read  v.  Conqtiest, 
9  C.  R.  [N.  S.]  755 ;  Brown  v.  Piper,  91  U.  S.  41 ;  Morton 
V,  N.  Y.  E.  Infirmary,  5  Blatch.  116 ;  Earle  v.  Sawyer,  4 
Mason,  6;  Whittemore  v.  Cutter,  1  Gall.  478;  Pahner  v. 
BeWiU,  47  N.  Y.  537;  Woolsey  v.  Judd,  4  Duer,  379; 
WJieaton  v.  Peters,  8  Pet.  591 ;  Millar  v.  Taylor,  4  Burr. 
2303 ;  Donaldsons  v.  Becket,  Id.  2408 ;  GilleU  v.  Bate,  86 
X.  Y.  94;  Ilesse  v.  Stevenson,  3  B.  &  P.  56;  Folsom  v. 
Marsh,  2  Story,  100 ;  Keene  v.  Keriiball,  16  Gray,  545  ;  Mer- 
rlU  V.  Calkins,  10  Ilunj  495 ;  Oakley  v.  Stanley,  5  Wend. 
523 ;  Angell  on  Water-courses,  §  158 ;  GillH  v.  Mason^  7 
Johns.  16  ;  Amory  v.  Flynn,  10  id.  102  ;  Ferguson  v.  Miller, 
1  Cow.  243 ;  Z^^(7^  v.  Ernersan,  6  IIow.  [U.  S.]  437 ;  Keene 
V.  C'/ar*,  5  Robt.  58.) 

Landon,  J.  Assuming,  without  deciding,  that  if  the  defend- 
ant has  wrongfully  appropriated,  or  converted  to  its  own  use, 
the  plaintiff's  property,  or  infringed  upon  his  property  rights 
or  privileges,  and  has,  without  right,  made  use  of  them,  it 
ought  to  respond  to  the  plaintiff  for  such  use,  and  should  ren- 
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der  an  account  to  him  respecting  the  same,  the  question  arises 
upon  this  complaint  whether  the  subject  of  the  appropriation 
and  use  constituted  property  or  property  rights  of  the 
plaintiff. 

The  plaititiff  does  not  allege  that  he  was  the  exclusive  pos- 
sessor  of  the  system.  His  letter  to  the  defendant  instances 
several  companies  which  have  used  it  to  advantage,  and  states 
that  ^'  underlying  the  whole  system  is  a  common  sense  plan  of 
advertising."  Its  use  seems  to  be  its  disclosure.  He  does  not 
complain  of  the  use  that  the  defendant  has  made  of  it,  but 
seeks  to  recover  for  it  as  if  defendant  had  used  his  property. 
His  case  is  uhlike  those  in  which  the  injunctive  process  of  the 
court  is  sought  to  restrain  the  disclosure  of  a  secret,  or  the 
publication  of  a  letter,  which  may  prove  injurious  to  business 
or  character. 

Nor  is  his  case  like  that  of  one  who  writes  a  tale  or  treatise, 
or  play,  or  composes  a  piece  of  music,  or  paints  a  picture,  or 
makes  an  invention  ;  in  such  cases  there  is  a  production  w^hich 
can,  by  multiplying  copies,  be  put  to  marketable  use  and  its 
exclusive  ownership'be  easily  preserved  and  protected.  Who- 
ever infringes  takes  benefits  or  profits  which  otherwise  would 
naturally  come  to  the  producer.  Here  the  defendant  has 
taken  from  the  plaintiff  no  profits  nor  diverted  them  from 
him. 

Without  denying  that  there  may  be  property  in  an  idea,  or 
trade  secret  or  system,  it  is  obvious  that  its  originator  or  pro- 
prietor must  himself  protect  it  from  escape  or  disclosure.  If 
it  cannot  be  sold  or  negotiated  or  used  without  a  disclosure,  it 
would  seem  proper  thai  some  contract  should  guard  or  regu- 
late the  disclosure,  otherwise  it  must  follow  the  law  of  ideas 
and  become  tlie  acquisition  of  whoever  receives  it.  {Peabody 
V.  Ncyrfoik,  98  Mass.  452.) 

The  allegation  of  the  complaint  that  the  defendant  disclosed 
the  system  in  confidence  to  the  defendant  is  vague.  It  does 
not  necessarily  mean  that  the  defendant  agreed  not  to  use  it ; 
it  may  mean  something  else.  Defendant  is  at  liberty  to  con- 
duct its  business  in  its  own  way ;  it  obtained  a  valuable  hint 
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from  the  plaintiff  and  assumed  no  legal  obligation  to  pay  the 
plaintiff  if  it  should  conclude  to  act  upon  it. 

Plaintiff  communicated  his  system  without  marketing  it. 
It  was  valuable  to  the  defendant.  But  what  has  plaintiff  lost 
thereby  ?  He  alleges  nothing  more  than  the  loss  of  the  sale 
to  a  single  party  who  refused  to  buy.  The  system,  we  may 
assume,  was  valuable  to  those  who  had  insurance  to  sell. 
Plaintiff  does  not  allege  that  he  had  any  to  sell  He  does  not 
allege  that  his  system  was  marketable  or  might  have  been  made 
so  but  for  the  use  made  of  it  by  defendant 

A.  wishes  to  sell  his  house  and  lot.  B.  tells  him  in  confi- 
dence that  C.  desires  to  buy  it,  and  B.  solicits  employment  to 
negotiate  the  sale.  A.  declines,  but  acting  upon  B.'s  com- 
munication meets  C,  and  himself  negotiates  and  closes  the 
contract  of  sale.  B.  has  no  cause  of  action  against  A.  He 
had  information  which  he  hoped  to  market,  but  he  parted  with 
it  without  finding  any  market. 

The  plaintiff  himself  communicated  his  system  to  the  defend- 
ant to  induce  it  to  employ  him,  and  thus  used  it  as  an  attract- 
ive adjunct  to  his  own  self  commendation  or  in  corroboration 
of  it.  He  could  not  induce  the  defendant  to  "  adopt  this 
system  and  the  writer  with  it."  Yet  as  the  defendant  acted 
upon  the  hint  the  plaintiff  gave  to  it  and  found  it  profitable 
to  do  80,  the  plaintiff  asks  the  defendant  to  pay  him  a  percent- 
age of  its  profits. 

We  do  not  think  the  complaint  states  a  cause  of  action. 

Judgment  should  be  afiiirmed. 

All  concur,  except  Vann,  J.,  not  sitting. 

Judgment  afiinned. 
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Jbbonbmus  S.  Underbill,  Respondent,  v.  Samuel  Colons, 

Appellant. 

It  seems  the  acceptance  by  the  }andlord  of  the  surrender  of  demised  prem- 
ises will  prevent  the  recovery  of  rent  thereafter  accruing,  and  if  the 
landlord  takes  possession  after  a  surrender  and  re-lets  the  premises  to 
another,  he  will  be  deemed  to  have  accepted  the  surrender,  unless  there 
are  facts  rebutting  this  inference. 

Where,  however,  it  appeared  that  the  landlord  refused  to  accept  a  sur- 
render and  notified  the  tenant  that  he  would  hold  him  for  the  rent,  but 
stated  that  he  would  lease  the  premises  for  the  tenant's  benefit,  and  there- 
upon the  latter  left  the  premises  and  subsequently  the  landlord  leased 
them  to  another,  held,  that  there  was  no  acceptance  of  the  surrender; 
that  the  renting  was  for  defendant's  benefit  and  on  his  account ;  and 
that  the  landlord  was  entitled  to  recover  the  rent  stipulated,  less  the 
amount  received  from  the  new  tenant. 

JBdU  V.  Gould  (18  N.  T.  127),  distinguished. 

(Argued  March  8, 1892;  decided  March  22, 1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12, 1890,  which  aflSrmed  a  judgment  in  favor  pf 
plaintiff,  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

jP.  Q.  Eckerson  for  appellant.  The  motion  to  dismiss  was 
on  two  grounds,- one  that  there  had  been' a  surrender  and 
acceptance,  and  the  other  was  that  on  the  facts  as  proven, 
plaintiff  could  not  recover  rent  as  such.  This  should  have 
been  granted.  {HaU  v.  GouLd^  13  N.  Y.  127 ;  Conger  v. 
Duryee,  90  id.  600 ;  Horton  v.  N.  T.  G.  R.  R.  Co.,  12  Abb. 
[N.  C]  39 ;  McAdam  on  Land.  &  Ten.  330-474 ;  McKensie 
V.  FarreUy  4  Bost.  204 ;  Taylor  on  Land.  &  Ten.  §  616 ; 
McKeUof  V.  Siffler,  47  How.  Pr.  22  ;  WUls  v.  Atchison,  24 
Eng.  C.  L.  228 ;  Redford  v.  Terhune,  30  N.  Y.  462 ;  ScUeffe- 
lin  V.  Ca/rpenUTy  15  Wend.  400 ;  3  Wait's  Act  &  Def.  212, 
213.) 
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Charles  M.  Deinond  for  respondent.  There  was  a  prima 
facie  ease  for  the  plaintiflE;  it  was  not  incumbent  upon 
him  to  show  affirmatively  that  he  had  notified  the  defend- 
ant tliat  lie  would  hold  him  and  would  relet  the  premises  for 
his  benefit  if  he  went.  {Morgan  v.  Smithy  70  N.  Y.  537 ; 
McAdam  on  Land.  &  Ten.  467,  475  ;  Bloomer  v.  Merrill^  29 
How.  Pr.  259;  1  Daly,  485;  GoeUt  v.  Ross,  15  Abb.  Pr. 
251 ;  Toimiseiid  v.  Alpers,  3  E.  D.  Smith,  560 ;  Thomas  v. 
N'elson,,^^  N.  Y.  118.)  The  judge's  charge  was  in  accordance 
with  the  law.  (3  K.  S.  [7th  ed.]  2326,  §  6 ;  Smith  v.  Devlin, 
23  N.  Y.  363 ;  FuU^^  v.  Buby,  10  Gra.  285 ;  CampbeU  v. 
Shields,  11  How.  Pr.  565;  McAdam  on  Land.  &  Ten.  4t7, 
491 ;  Johnson  v.  Openheimer,  2  J.  &  S.  416  ;  55  N.  Y.  280.y 
The  motion  for  a  new  trial  on  the  minutes  was  not  well  founded. 
{Beckwiih  v.  B.  B.  Co.^  64  Barb.  299  ;  Houck  v.  Stephenson, 
«  J.  i&  S.  543  ;  Cothran  v.  Collins,  29  How.  Pr.  155.)  The 
action  was  for  rent  and  not  for  damages,  {ffall  v.  Govld,  13 
N.  Y.  134.) 

>L  Haight,  J.  This  action  was  brought  to  recover  rent. 
'  On  September  30,  1886,  the  plaintiff  leased  to  the  defend- 
•ant  a  room  in  the  building  known  as  No.  50  Broad  street,  in 
the  city  of  New  York,  for  the  term  of  three  years  and  seven 
months.  The  defendant  entered  into  possession  of  the  prem- 
ises under  the  lease  and  occupied  them  until  the  latter  part  of 
May,  1888,  at  which  time  he  vacated  them  and  went  away. 
After  leaving  the  premises  he  sent  the  keys  by  another  person 
to  the  plaintiff.  The  keys  were  tendered  to  the  plaintiff,  but 
he  refused  to  receive  them,  and  they  were  left  upon  his  desk. 

The  plaintiff  testified  to  a  conversation  with  the  defendant 
which  occurred  before  he  left  the  premises,  in  which  the^ 
defendant  asked  him  to  take  the  premises  off  from  his  hands ; 
that  the  plaintiff  refused  to  do  »>,  and  told  liim  that  he  sliould 
hold  him  for  the  rent,  but  would  lease  the  premis^  for  his 
benefit. 

After  the  defendant  left  the  premises  the  plaintiff  went  and 
examined  the  same  and  found  the  floors  unlocked.     He  then 
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returned  to  Ids  office,  took  the  keys  from  the  desk,  locked  up 
the  premises  and  subsequently  rented  them  to  another  person. 
The  defendant  had  paid  the  rent  up  to  June  iirst,  and  this 
action  was  brought  for  that  which  subsequently  accrued.  The 
recovery  was  for  the  rent  accrued,  less  the  amount  received 
from  the  new  tenant.^ 

The  defendant  claimed  that  there  was  a  room  in  the  build- 
ing  in  which  gambling  was  carried  on,  and  tliat  in  consequence  / 
there  was  a  breach  of  the  covenant  of  quiet  enjoyment  on  the      (^IM^ 
part  of  the  plaintiff.     But  upon  this  issue  the  evidence  was  not 
sufficient   to   establish  such   breach,  and  the  trial  court  so^ 
instructed  the  jury,  and  no  exception  was  taken  thereto, 
y  Upon  the  trial,  and  after  the  plaintiff  had  rested,  the  defend- 
ant moved  to  dismiss  the  complaint  on  the  ground  that  the 
plaintiff  had  accepted  a  surrender  of  the  premises  by  leasing 
them  to  another  party.     This  motion  was  denied  and  an  excep- 
tion taken. 

The  acceptance  by  the  landlord  of  the  surrender  of  leased 
premises  would  prevent  the  recovery  of  rent  not  already  due, 
and  if  the  landlord  takes  possession  of  such  premises  so  sur- 
rendered and  relets  them  to  other  parties,  he  will  be  deemed 
to  have  accepted  a  surrender  unless  there  are  facts  rebutting 
this  inference. 

We  mnst,  therefore,  refer  to  the  evidence  for  the  purpose  of 
determining  whether  the  plaintiff  intended  to  accept  a  surren- 
der. As  we  have  seen,  he  refused  to  accept  a  suri'ender  of  the 
premises  at  the  interview  he  had  with  the  defendant.  He 
then  told  him  that  he  should  hold  him  for  the  rent ;  that  if  he 
left  the  premises  he  would  rent  them  for  and  on  his  account. 
It  was  under  these  circumstances  that  the  defendant  left  the 
premises  and  sent  the  keys  by  another  person  to  th6  plaintiff. 
The  plaintiff,  in  reletting  the  prcmises,  did  only  that  which  he 
had  promised  and  had  the  right  to  do.  He  could  have  left  the 
premises  vacant  during  the  unexpired  term  of  the  lease,  and 
required  the  tenant  to  pay  the  rent  as  it  matured.  The 
reletting  of  the  premises  for  the  benefit  of  the  tenant  relieves 
him  in  part  of  the  burthen  that  he  otherwise  would  have  had 
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to  bear.  He  is,  therefore,  a  gainer  rather  than  a  loser  by  rea- 
son of  such  reletting.  It  may  be  true  that  such  reletting  would 
operate  as  an  acceptance  of  a  surrender  of  the  premises  unless 
there  is  an  agreement,  express  or  implied,  that  such  reletting 
may  be  made.  But  under  the  facts  disclosed  in  the  testimony 
to  which  we  have  referred,  such  agreement  or  authority  may 
be  imphed.  (McAdam  on  Landlord  and  Tenant,  §§  205-210 ; 
Morgan  v.  Smithy  70  K  Y.  537-546 ;  Bloomer  v.  Merrill^  1 
f)aly,  487 ;  McKensie  v.  FarreU^  4  Bosw.  192.) 

It  is  claimed  that  the  action  should  have  been  for  damages 
and  not  for  rent  accrued.  But  the  relation  of  landlord  and 
tenant  had  not  ceased  to  exist.  The  reletting,  as  the  plaintiff 
claims,  wafi  for  the  defendant  and  on  his  account.  The  plain- 
tiff but  served  the  defendant  as  his  agent  in  the  transaction. 

In  the  case  of  HaU  v.  Govld  (13  N.  Y.  127),  the  landlord 
had  retaken  possession  of  the  premises  in  consequence  of  a 
breach  of  the  lease  by  the  tenant,  who  had  covenanted  not  to 
use  the  premises  for  any  disreputable  business.  In  that  case 
the  re-entry  of  the  landlordAiras  held  to  terminate  the  lease, 
and  that  rent,  as  such,  could,  tneref  ore,  no  longer  accrue  to  the 
lessor,  but  he  had  his  right  of  action  for  damages  for  the 
breach  of  the  covenant. 

That  case  has  no  application  to  the  question  under 
consideration. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  FoLLETTy  Ch,  J.,  dissenting. 

Judgment  affirmed.*  N^i 
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Charles  F.  Carlson,   Api^ellaiit,  i\  The  Phcenix  BKiixiK         p*^    ^' 

Company,  Kespoiiclent.  154   495 

Reasonable  care,  and  not  the  highest  efticiency  which  skill  and  foresight 
can  produce  is  the  measure  of  a  mast-er's  liability  to  his  servant ;  he 
performs  his  whole  duty  by  using  as  much  care  in  the  selection  of 
materials  for  the  use  of  his  servants  as  a  man  of  ordinary  prudence  in 
the  same  line  of  business  would,  acting  with  reganl  to  his  own  safctj-, 
use  in  supplying  similar  things  for  himself,  were  he  doing  the  work. 

If  material  of  tlie  best  quality  is  purchased  by  the  master,  and  there  is 
nothing  in  its  appearance  to  indicate  inefficiency,  and  tools,  for  the  use 
of  the  servant,  are  constructed  therefrom  by  competent  and  skilleii  work- 
men,  the  master  discharges  his  duty,  and  is  not  liable  for  an  injury  to 
the  servant,  caused  by  a  breaking  of  the  tool  in  consequence  of  a  hidden 
defect  in  the  material. 

In  an  action  by  an  employe  of  defendant  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence,  the  fol- 
lowing facts  appeared:  Plaintiff,  while  in  the  performance  of  his  duties, 
was  injured  by  the  fall  of  an  iron  girder  caused  by  the  breaking  of  an 
iron  hook  used  in  raising  the  girder.  The  hook  was  one  of  a  number 
made  for  defendant  for  such  use  from  a  bar  of  iron  purchased  by  defend- 
ant of  reputable  dealers,  and  ordered  as  the  "  best  refined  "  iron,  which 
was  the  best  grade  in  the  market.  All  of  the  other  hooks  had  been 
used  for  the  same  work,  and  none  proved  to  be  weak  or  insufficient, 
except  the  one  in  question,  and  this  one,  during  the  three  months  prior 
to  the  accident,  had  been  used  in  lifting  girders  similar  to  the  one  which 
fell.  There  was  nothing  in  its  external  appearance  to  indicate  tliat  it 
was  weak,  or  not  of  the  best  material.  The  break  resulted  from  a 
hidden  defect  in  the  iron,  that  could  not  have  been  discovered  bv  an 
external  examination,  and  was  not  discovered  in  the  process  of  making 
the  hook,  which,  when  delivered  to  defendant's  employes  for  use.  was 
supposed  to  be  of  the  best  material.  Held,  that  plaintiff  was  not  entitled 
to  recover. 

Hegetnan  v.  WrMern  R.  R.  (h.  (13  N.  Y.  1),  distinguished. 
'   Reported  below,  ^  Hun,  485. 

(Argued  March  9,  1892;  decided  March  25,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

./.    Edward  Swatistrom  for  api)ellant.      Upon  an  appeal 
from  a  judgment  dismissing  the  complaint,  the  evidence  is  to 
i)e  construed  most  favorably  to  the  plaintiif.      {Harris  v. 
Perry,  89  N.  Y.  308;  Clemence  v.   City  of  Auburn,  66  id. 
"338.)     The  defendant  was  guilty  of  negligence  in  failing  to 
iise  proper  care  to  provide  a  safe  and  suitable  hook  for  the  work 
Xvhich  the  plaintiff  was  called  upon  to  perform.     {McGi/veni 
V.  a  V.  Ji.  li,  Co.,  123  N.  Y.  287 ;  Pantzar  v.  T.  K  L  J/. 
Co,,  99  id.  368.)     The  negligence  of  the  defendant's  black- 
smith arose  in  the  performance  of  a  duty  belonging  to  the 
defendant  to  perform  as  master,  hence  the  defendant  is  liable 
^or  the  manner  of  its  performance.     {Bushby  v.  3^.  J\,  Z.  E. 
<&  W.  R.  R,  Co.,  107  N.  Y.  379 ;  Mann  v.  I).  c6  //.  C  Co,, 
SI  id.  495 ;  Durkin  v.  Sharj),  88  id.  227 ;  FuUer  v.  Jewett, 
80  id.  46 ;  Booth  v.  B.  <&  A,  R,  li.  Co,,  73  id.  38 ;  Pantsar 
V.  T,  K  L  M,  Co.,  99  id.  368 ;  Leonard  v.  CoUins,  70  id.  90.) 
the  General  Term  erred  in  holding  that  the  defendant  was 
not  required  to  adopt  any  precaution  in  making  the  hook  so 
long,  as  the  best  iron  was  purchased  for  the  purpose.     {Mc Gov- 
ern V.  C,  V.  R.  R.  Co.,  123  N.  Y.  289.)    The  General  Term 
erred  in  holding  that  the  testimony   of  defendant's  superin- 
fcendant,  that  he  purchased  the  best  iron  is  controlling.     {C. 
N.  Bank  v.  Diefendorf,  1 23  N.  Y.  200 ;  Elwood  v.   TF.   V, 
T.  Co.,  45  id.  49 ;  Kamnayh  v.  Wilson,  70  id.  172 ;  Gilder- 
sleeve  v.  Landon,  73  id.  609;  Koefder  v.  Adler^  78  id.  201; 
WobJfahrt  v.  Beckert,  92  id.  497.)     The  question  of  contribu- 
tory negligence  was,  under  all  the  circumstances,  one  of  fact  for 
the  jury.     {Stack us  v.  X.    Y.  C,  R.  R.  Co,,  79  N.  Y.  464; 
Pf^mk  V.  iV.  Y,  C.  R.  R.  Co.,  60  id.  607 ;  BasseU  v.  lYsh,  75  id. 
307  ;  Aam  v.  Smltli,  89  id.  379.)     The  plaintiff  did  not  assume 
the  risk  of  the  accident  by  which  he  was  injured.     {Bening  v. 
Stelnway,  101  N.  Y.  551 ;  Stringham  v.  Stewart,  100  id.  526.) 

A.  B.  Boardman  for  respondent.    The  inference  of  negli- 
gence cannot  fairly  and  properly  be  drawn  against  the  defend- 
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ant.  {Burke  v.  Witherbee,  98  K  Y.  565.)  The  blacksmith's 
failure  to  cut  the  iron  when  it  was  cold  was  not,  under  the 
circumstances,  negligence.  {Probst  v.  Delamater,  100  JST.  Y. 
266';  ir.  li.  Co.  V.  McDmiieU,  107  IT.  S.  454 ;  Wright  v.  N. 
r.  C.  R,  R,  Co,,  25  N.  Y.  566  ;  Bavhc  v.  JST.  Y,  ife  //.  R.  R. 
Co,,  59  id.  366 ;  Dioi^kt  v.  G.  L,  Ins.  Co.,  103  id.  358.) 

Brown,  J.  The  plaintiff  was  an  employe  of  the  defendant, 
engaged  in  the  construction  of  an  elevated  railway  in  Fulton 
street,  in  the  city  of  Bmoklyn,  and  while  in  the  performance 
of  his  duties  was  injured  by  the  fall  of  a  heavy  iron  girder  and 
brought  this  action  to  recover  damages  sustained  from  such 
injury. 

For  the  purpose  of  lifting  the  heavy  gliders  from  the  street 
to  the  elevated  position  they  were  to  occupy  in  the  structure 
the  defendant  used  a  movable  derrick  operated  by  steam 
power.     The  hoisting  apparatus  included  a  chain  and  hook. 

The  plaintiff  described  the  customary  method  of  raising  the 
girders  as  follows :  The  hook  was  fastened  into  the  girders  first 
so  as  to  raise  them  on  edge,  and  then  enough  power  was  applied 
to  raise  them  clear  of  tlie  street,  so  that  they  could  be  placed 
on  blocks.  After  they  were  placed  on  blocks,  under  their 
proper  position  in  the  structure,  other  tackle  was  used,  the 
hook  and  chain  being  dispensed  with,  and  they  were  raised 
into  their  permanent  position.  The  inniiediate  cause  of  the 
accident  which  injured  the  plaintiffs  was  the  breaking  of  the 
hook  when  the  girder  was  being  raised  from  the  street,  and 
the  negligence  charged  upon  the  defendant  was  its  failure  to 
furnish  a  hook  strong  enough  to  sustain  tlie  weight  of  the  girder. 

The  hook  in  question  was  one  of  a  number  (testified  to  be 
eight  or  more)  made  for  use  in  the  work  of  building  the  rail- 
way, by  a  blacksmith  in  the  defendant's  employ.  They  were 
made  about  three  months  prior  to  the  accident  from  a  bar  of 
iron  twenty-four  feet  long  and  one  and  three-quarter  inches  in 
diameter,  purchased  by  defendant  from  Manning,  Maxwell  & 
Moore,  reputable  dealers  in  iron,  and  ordered  as  the  ^^best 
refined,"  which  was  the  best  grade  of  iron  in  the  market    All 
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of  the  hooks  liad  been  used  in  raising  similar  heavy  girders 
and  none  of  them  wei-e  shown  to  have  l)een  weak  or  insuf- 
ficient for  the  work  required  of  them. 

The  one  in  question  liad  been  used  during  tlie  three  months 
previous  to  tlie  accident  to  lift  about  two  hundred  girders 
similar  to  the  one  which  fell  uiK)n  the  plaintiff,  and  there  was 
nothing  in  its  external  appearance  to  indicate  that  it  was  weak 
or  that  the  material  was  not  of  the  best  (juality. 

After  the  acxiident  the  iron  at  the  \m\\t  of  fracture  was  dis- 
covered to  be  ba<l.  The  break  was  square  across  the  shank 
and  presented  a  bright  appearance,  without  rust,  and  the 
proof  tended  to  the  conclusion  that  it  resulted  from  crystah'za- 
tion  in  the  iron,  which  could  not  be  discovered  by  an  external 
examination.  It  was  not  discoverable  in  the  process  of  making 
the  hook,  and  when  delivered  to  the  employes  for  use  it  was 
supposed  to  be  of  the  best  material. 

The  appellant  claims  and,  on  tlie  trial,  gave  evidence  to  the 
effect  that  a  customary  test  to  ascertain  the  quality  of  a  bar 
of  iron  could  have  been  made  by  the  blacksmith  by  nicking 
or  cutting  notches  in  the  bar  when  cold  with  a  cliisel  or  cutter 
and  then  breaking  it,  or  by  bending  it  over  an  anvil.  That 
if  broken,  the  grain  of  the  iron  would  have  been  disclosed,  and 
by  bending  it,  if  crystalized,  it  would  break,  but  if  fibrous,  it 
would  bend.  But  it  was  conceded  that  such  a  test  oould  not  be 
applied  to  the  particular  piece  of  iron  which  was  used  in  mak- 
ing the  hook  without  either  destroying  it  or  greatly  impairing 
its  strength  and  efficiency.  These  tests  were  not  applied  to 
any  part  of  the  bar  in  question. 

It  appeared  from  uncontradicted  testimony  introduced  by 
the  defendant  that  all  refined  iron  is  subjected  to  frequent 
tests  during  the  process  of  manufacture,  and  represents  in  the 
market  the  highest  efficiency  of  the  manufacturer's  skill,  and 
that  subsequent  to  the  accident  to  the  plaintiff  a  piece  of  the 
bar  in  question,  reduced  in  diameter  to  one  and  one-half  inches, 
was  tested  and  shown  to  have  a  breaking  strength  of  forty-six 
tons,  or  more  than  four  times  the  weight  of  the  girder  by 
which  plaintiff  was  injured. 
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This  statement  of  the  facts  brings  us  to  the  point  of  differ- 
ence between  the  parties  at  the  trial. 

Tlie  plaintiff  claimed  tliat  the  defendant  was  negh'gent  in 

omitting  to  apply  to  the  bar  of  iron  from  which  the  hook  was 

'  made  the  test  of  cutting  and  breaking  or  bending,  which  he 

claimed  would,  had  it  been   made,  have  disclosed   the   bad 

quality  of  the  material. 

The  defendant  contended  (1)  that  it  was  justified  so  far  as 
the  quality  of  the  iron  was  concerned,  in  relying  upon  the 
fact  that  it  was  sold  in  the  market  as  the  best  refined  by  a 
reputable  merchant,  and  (2)  that  the  defect  being  a  latent  one 
and  confined  so  far  as  the  testimony  shows  to  a  very  small  part 
of  the  bar,  the  jury  would  not  have  been  authorized  to  find 
that  the  tests  aforesaid,  if  they  had  been  made,  would  have 
disclosed  the  defect  complained  of. 

The  rule  contended  for  by  the  appellant  has  been  applied  in 
cases  of  injury  to  passengers.  Hegemaii  v.  Western  Railroad 
Co.  (13  N.  Y.  1),  was  a  case  of  the  breaking  of  the  axle  of  a 
car.  The  defect  in  the  iron  was  latent  and  could  not  have 
been  discovered  by  any  external  examination.  This  court 
held  that  tiie  defendant  was  liable  for  any  defect  happening 
during  the  construction  of  the  car  and  axle  which  could  have 
been  detected  by  the  manufacturer,  though  it  could  not  have 
been  detected  after  they  were  completed. 

But  the  contrary  is  held  in  IngaZls  v.  BiMs  (9  Mete.  1), 
which  was  a  case  of  injury  to  a  passenger  in  a  stage-coach  caused 
by  the  breaking  of  an  iron  axle  from  an  internal  defect  not  appa- 
rent by  external  inspection,  and  a  judgment  for  the  plaintiff 
was  reversed,  the  court  holding  that  the  defendant  was  not 
liable  when  the  accident  arose  from  a  hidden  and  internal 
defect  not  apparent  to  a  careful  examination  and  the  exercise 
of  a  most  vigilant  oversight. 

HegemarCs  case  presents  an  extreme  application  of  the  rule 
governing  the  liability  of  common  carriers  of  passengers. 
But  the  rule  applicable  in  CAses  of  master  and  servant  is  more 
favorable  to  the  master.  Reasonable  care  and  not  the  highest 
efficiency  which  skill  and  foresight  can  produce  is  the  measure 
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of  the  master's  liability,  and  he  performs  his  whole  duty  by 
using  as  much  care  in  the  selection  of  materials  for  the  use  of 
his  servants  as  a  man  of  ordinary  prudence  in  the  same  line  of 
business  would,  acting  in  regard  to  his  own  safety,  use  in  sup- 
plying similar  things  for  himself  were  he  doing  the  work. 
{Marsh  V.  Chickerinff,  101  N.  Y.  390 ;  Sherman  &  Bedfield 
on  Negligence,  §  195.) 

A  master  who  puts  a  tool  or  implement  into  his  servant's 
hand  may  procure  it  in  several  ways.  He  may  buy  it  ready 
made  of  a  dealer,  procure  it  to  be  manufactured  or  purchase 
the  materials  and  manufacture  it  himself.  Liability  for  an 
injury  resulting  from  a  defect  in  the  materials  of  a  tool  will 
be  determined  by  the  same  rule  in  each  case.  If  a  hook  like 
the  one  used  in  the  present  case  had  been  procured  ready 
made  in  the  market  or  manufactured  at  a  foundry,  the  defend- 
ant would  necessarily  have  been  compelled  to  rely  upon  the 
dealer  and  manufacturer  for  the  quality  of  materials  used. 
A  completed  hook  ready  for  use  could  neither  be  cut  into  with 
a  chisel,  or  bent  over  an  anvil,  without  impairing  its  strength, 
or  perhaps  destroying  it  altogether.  A  test  of  tliat  character 
applied  to  one  of  a  lot  would  be  no  guaranty  of  the  quality  of 
the  others.  To  apply  such  a  test,  therefore,  to  tools  procured 
in  that  way  is  impracticable,  and  such  articles  ai*e  not  usually 
tested  before  they  are  put  in  use.  The  modem  industrial 
system  rests  upon  confidence  in  others.  A  railroad  corporation 
cannot  well  apply  such  tests  to  the  materials  of  which  its  cars 
and  engines  are  made,  or  to  the  rails  which  form  its  tracks. 
Keasonable  inspection  is  necessary  and  required.  But  when 
articles  are  manufactured  by  a  process  approved  by  use  and 
experience  and  apparently  properly  finished  and  stamped,  it 
is  not  usual  for  them  to  be  tested  again  in  quality,  and 
such  examinations  are  not  generally  required  by  law.  If  mate- 
rials of  the  best  quality  are  purchased  and  tools  constructed 
from  them  by  competent  and  skillful  workmen,  if  there  is 
nothing  in  the  appearance  of  the  material  to  indicate  inef- 
ficiency, men  in  the  ordinary  affairs  of  life  use  them  and  place 
them  in  the  hands  of  their  servants,  and  there  were  no  circuni- 
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6tance$  surrounding  the  manufacture  of  the  hook  in  question 
to  induce  a  prudent  man  to  depart  from  the  usual  course,  or  ta 
adopt  extraordinary  care  and  precaution. 

All  the  best  iron  and  steel  is  made  in  a  few  large  establish-^ 
ments.  The  evidence  sliows  tliat  all  practicable  tests  are  used 
during  the  process  of  manufacture,  and  the  completed  product 
represents  the  best  article  that  can  be  produced.  It  passes^ 
into  the  hands  of  dealers,  and  so  reaches  the  consumer.  If 
the  best  refined  iron  is  required,  the  purchaser  may  assume 
that  the  tests  necessary  to  produce  that  article  have  been  prop-» 
erly  made  and  the  work  properly  done.  He  must  see  that  the 
work  he  undertakes  to  do  is  properly  performed,  but  if  the 
tool  breaks  from  an  internal  defect  in  the  material,  not  appar- 
ent from  an  external  examination  of  the  iron,  or  in  the  pro- 
cess  of  making  the  t(x>l,  the  master  is  no  more  responsible 
than  he  would  be  if  he  had  purchased  it  ready  made  in  the 
market,  or  if  it  had  broken  from  an  external  apparent  defect 
produced  by  use  of  which  he  was  not  chargeable  with 
knowledge. 

The  evidence  in  the  case  shows  that  the  several  hooks  made 
by  the  blacksmith  were  made  from  pieces  of  iron  about 
eighteen  inches  long,  cut  from  the  bar  purchased  by  the 
defendant's  superintendent.  Of  the  hooks  other  than  the  one 
which  broke,  it  appears  that  they  were  used  in  lifting  the 
heavy  girders  which  formed  a  part  of  the  structure  for  the 
railway.  None  of  them  were  shown  to  have  broken,  or  ta 
have  been  weak  or  defective.  The  piece  of  the  bar  not  used 
was  shown  to  have  l)een  of  the  best  quality,  and  that  it  pos- 
sessed an  elasticity  and  strength  far  beyond  that  required  iu 
lifting  the  girder  in  question.  The  hook  that  l)roke,  did  so 
from  a  weakness  in  the  iron  at  the  particular  point  of  fracture* 
There  is  no  evidence  to  show  that  the  bad  quality  of  the  iron 
there  observable  extended  to  any  other  part  of  the  bar,  and  it 
is  obvious,  we  think,  that  if  the  test  of  cutting  and  bending 
the  bar  while  cold  had  been  applied,  it  could  not  necessarily 
have  disclosed  the  defect  in  question.  The  evidence  does  not 
show  what  part  of  the  baj*  the  piece  of  iron  from  which  the 
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hook  was  ijianufactured  was  taken,  and  if  the  cutting  test  had 
been  applied  to  either  end  or  the  middle  of  the  bar,  the  jury 
could  not  have  found  that  it  would  have  disclosed  the  defect 
complained  of.  A  conclusion  that  tlie  defect  would  have 
been  discovered,  would  have  had  no  other  basis  than  specula- 
tion or  conjecture,  and  evidence  of  that  character  would  be 
insufficient  to  sustain  a  judgment. 

We  are  of  the  opinion  that  the  complaint  was  properly  dis- 
missed, and  the  judgment  should  be  affinned. 

All  concur. 

Judgment  affirmed. 
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Ge«roe  Bork,  Respondent,  ?;.  Alexander  Martin,  Appellant- 

Where  land  has  been  conveyed  to  a  party  upon  an  oral  trust,  invalid  under 
the  SUtutes  of  Frauds  and  of  Uses  and  Trusts  (2  li.  S.  134,  §  6;  1  id.  726, 
§  51),  it  is  lawful  for  him  to  perform  it,  and  if  he  conveys  the  land  and 
receives  the  proceeds,  the  law  will  treat  him  as  a  trustee  of  personal  prop- 
erty realized  for  the  benefit  of  the  cestui  que  tntsty  who  may  maintain 
an  action  against  him  to  recover  such  proceeds. 

The  courts  will  not  allow  the  Statute  of  Frauds  to  be  used  as  an  instru- 
ment of  fraud. 

H.  held  the  title  of  certain  lot«  in  the  city  of  B.,  as  security  for  an 
indebtedness  of  J.  At  the  request  of  J.,  and  upon  the  agreement 
of  plaintiff  to  pay  the  indebtedness,  he  cx)nveyed  the  lots  to  defend- 
ant, who  agreed  to  hold  them  for  plaintiff's  sole  use  and  benefit,  sub- 
ject to  his  direction  respecting  sales  thereof,  and  to  pay  over  the 
proceeds  of  such  sales.  Plaintiff  paid  J.'s  indebtedness  and  from  time  to 
time  negotiated  sales  of  lots,  which  defendant  deeded  at  his  request. 
Plaintiff  having  negotiated  a  sale  of  the  remaining  lots,  defendant  refuse<l 
to  execute  deeds  to  the  purchasers  unless  the  consideration  was  paid  t<i 
his  wife  which  was  done,  plaintiff  advancing  the  money  in  order  to  pro- 
cure the  deeds.  JIdd,  that  plaintiff  was  entitled  to  recover  of  defendant 
the  sum  so  paid;  that  while  the  statutes  may  have  justifietl  the  defend- 
ant in  refusing  to  dispose  of  the  land,  having  done  this  he  was  no  longer 
protected,  but  held  the  money  under  a  parol  trust  which  was  valid: 
that  plaintiff  liad  the  right  to  a<lvancc  the  money,  and  that  the  ]>aynieot 
to  the  wife  was  not  voluntarv. 

Plaintiff's  complaint  alleged  the  conveyance  of  the  premises  to  defendant 
upon  a  trust  sub.stantially  as  stjited,  the  sale  of  the  remaining  lots,  the 
receipt  by  defendant  of  the  purc*vjwe-money,  and  his  refusal  to  pay  over 
the  same  and  then  furtlier  alleged  that  defendant  "  has  fraudulently  and 
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dishonestly  appropriated  the  said  moneys,  and  converted  them  to  his 
own  use."  Held,  that  this  averment  did  not  necessarily  characterize  the 
action  as  one  of  trover;  and  that  it  might  be  rejected. 

(Argued  March  10,  1892;  decided  March  25,  1892.) 

Appeal  from  jndgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
October  13,  1890,  which  overniled  defendant's  exceptions  and 
ordered  judgment  for  plaintiil  on  a  verdict  for  plaintiff  directed 
by  the  court. 

This  was  an  action  to  recover  the  purchase-price  received  by 
defendant  for  certain  lots  in  the  citv  of  Buffalo. 

On  September  7,  1883,  Henry  Box  held  the  legal  title  to 
certain  lots  of  land  in  Buffalo,  but  in  fact,  and  as  conceded  by 
him,  as  security  for  the  indebtedness  of  Jos.  Bork  to  him  in 
the  sum  of  $4,000.  Jos.  Bork  was  about  to  leave  Buffalo  for 
a  long  absence,  and  he  desired  to  transfer  his  equity  to  the 
plaintiff  and  have  the  plaintiff  assume  the  payment  to  Box ; 
he  requested  Box  to  convey  the  lands  to  the  defendant  upon 
the  plaintiff's  agreement  to  pay  Box  $4,000.  This  plaintiff 
agreed  to  do.  Box  then  conveyed  the  lands  to  the  defendant 
and  plaintiff  subsequently  paid  Box  the  $4,000.  As  part  of 
the  transaction  the  plaintiff  and  Jos.  Bork  orally  agreed  with 
the  defendant  that  the  latter  should  hold  the  lands  for  the  sole 
use  and  benefit  of  the  plaintiff  and  subject  to  his  direction 
respecting  the  sale  of  it  or  any  part  of  it,  and  pay  him  the 
proceeds  of  such  sales,  and  the  defendant  received  the  deed 
from  Box  in  pursuance  of  the  oral  agreement.         • 

The  defendant  neither  paid  nor  agreed  to  pay  any  considera- 
tion for  the  deed  or  lands.  From  time  to  time  the  plaintiff 
negotiated  sales  of  lots,  parcels  of  the  entire  premises,  and  upon 
his  request  defendant  executed  and  delivered  deeds  thereof  to 
the  respective  purchasers  and  paid  plaintiff  the  proceeds.  But 
about  May  1,  1888,  plaintiff  having  negotiated  the  sales  of  five 
lots  more,  the  defendant  refused  to  execute  the  deeds  to  the 
purchasers  unless  the  consideration  should  be  paid  to  him. 

Plaintiff,  in  order  to  obtain  the  deeds  for  the  purchasers, 
SicKELS — Vol..  LXXXVII.         3^) 
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advanced  the  consideration,  $1,980,  and  upon  defendant's  direc- 
tion delivered  it  to  the  defendants  wife.  Whereupon  defend- 
ant delivered  the  deeds  for  the  purcliasers.  Plain tiif  after- 
wards demanded  of  the  defendant  payment  of  the  $1,980,  which 
being  refused,  this  action  was  brought.  The  complaint  alleged 
plaintiffs  equitable  ownership  of  the  premises  ;  that  they  were 
conveyed  by  Box  to  the  defendant  upon  a  trust,  substantially 
as  above  set  forth  ;  the  sale  of  the  premises ;  the  receipt  by 
defendant  of  the  purchase-money,  and  his  refusal  to  pay  the 
same  to  plaintiff. 

The  complaint  further  alleged  that  the  defendant  "ha* 
fraudulently  and  dishonestly  appropriated  the  said  moneys 
and  converted  them  to  his  own  use." 

The  answer  was  a  general  denial. 

Further  facts  are  stated  in  the  opinion. 

Adelbert  Moot  for  appellant.  No  cause  of  action  in  trover 
was  shown,  and  the  only  cause  of  action  alleged  was  in  trover. 
{Decker  v.  Saltzraan^  59  X.  Y.  375 ;  PeopU  v.  Deiintmn^  84 
id.  272 ;  Soutlnoich  v.  Bank  of  Memphis^  Id.  4:20 ;  Hood  v. 
II(H}d^  85  id.  501.)  The  rules  of  evidence  and  the  statute  for- 
bid that  mere  oral  evidence  shall  l)e  received  to  contradict  a 
deed  of  land  under  seal  and  show  that  it  is  or  was  held  in  oral 
trust  for  another.  (3  R  S.  [7th  ed.]  g§  49,  51 ;  Garjiehl  v. 
llatmakei^  15  X.  Y.  475;  Everett  v.  Everett^  48  id.  218; 
Underwood  v.  Sutellffe,  77  id.  58 ;  2  Pom.  Eq.  Juris.  §§  860, 
1042;  Cook  v.  Barr,  44  X.  Y.  150;  Eighmie  v.  Taylor,  98 
id.  288 ;  I)$*ug  v.  Parker^  52  id.  494 ;  Wlieeler  v.  BeynnlilH^ 
00  id.  227 ;  Jackson  v.  Post^  15  Wend.  588 ;  Zw>?y/M  v. 
Ijooniis^  00  Barb.  22  ;  Wihon  v.  Holbrooke  04  id.  431 ;  I^win 
on  Trusts,  j^  093  ;  Squire  v.  ILird^r^  1  Paige,  493 ;  O,  Bank 
v.  Root,  3  id.  477  ;  Umjli^h  v.  Marn'n,  128  N.  Y.  380.)  The 
money  was  paid  defendant's  wife  voluntarily,  without  protest, 
by  David  F.  Day,  acting  as  attorney  for  the  plaintiff,  from  the 
proceeds  of  mortgages  which  tlie  ])lHintiff  had  obtained  through 
sales  of  some  of  these  lands,  deeded  t(»  defendant  Martin,  by 
Mr.  Box,  and  such  money  liaving  been  paid  to  defendant's 
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wife,  because  he  insisted  that  he  was  entitled  thereto,  and 
demanded  it  as  a  Tnatter  of  right,  the  payment  is  a  voluntary 
one  and  the  money  cannot  be  recoTered  back  by  plaintiff  in 
this  action  at  law.  {Mowatt  v.  Wright^  1  Wend.  365 ;  Clarke 
V.  Dutcher^  9  Cow.  674 ;  Suprs.  v.  Briggs,  2  Den.  26 ;  Wyma?} 
V.  Famsioorth^  3  Barb.  369  ;  Flmoer  v.  Lance^  59  N.  Y.  603 ; 
Wahl  V.  Bamum^  116  id.  87 ;  Jaffray  v.  Dams^  124  id.  164.) 

Ddvid  F.  Day  for  respondent.  The  statute,  by  its  terms^ 
applies  only  to  cases  where  a  valuable  consideration  has  been 
paid.  (3  E.  S.  [7th  ed.]  2181.)  If  no  trust  resulted  from  the 
conveyance  to  the  appellant,  then,  under  section  49  of  the 
same  act,  the  deed  from  Box  to  the  appellant  was  a  nullity, 
and  no  estate  was  conveyed.  (3  R.  S.  [7th  ed.J  2180.)  To 
apply  to  the  present  case  the  provisions  of  our  statutes,  would 
be  to  enable  the  appellant  to  appropriate  to  his  own  use  and 
benefit  the  property  which  he  procured  to  be  conveyed  to  him 
by  his  agreement  to  pay  over  to  the  respondent  the  moneys 
received  for  the  sale  of  the  same.  {Ryan  v.  Dox^  34  N.  Y. 
307 ;  Carr  v.  Carr,  52  id.  251,  260 ;  Levy  v.  Brush,  45  id. 
596  ;  Wood  v.  Rahe,  96  id.  414 ;  FooU  v.  Bryant,  47  id.  544, . 
547 ;  Willard's  Eq.  Juris.  599 ;  Hill  on  Trusts,  144 ;  Foote  v. 
Foote,  58  N.  Y.  258 ;  MaHin  v.  Martin,  5  Bush.  47.)  The 
real  estate  which  Box  conveyed  to  the  appellant,  having  been 
held  and  conveyed  by  the  appellant,  in  recognition  of  the  tnist 
and  confidence  reposed  in  him,  and  the  subject  of  the  con- 
troversy in  this  case  being  money,  personal  property,  part  of 
the  proceeds  of  such  conveyances,  the  Statute  of  Uses  and 
Trusts  does  not  apply  to  the  present  case.  The  statute  ik 
restricted  in  its  operations  to  real  estate,  and  does  not  relate  to 
personalty.  {Bobbins  v.  Rohhins,  89  N.  Y.  251 ;  Day  v. 
Roth,  18  id.  448 ;  Tra^y  v.  Tracy,  3  Brad.  57 ;  Dxiun  \\ 
Hirmbeek,  72  N.  Y.  80.) 

Landon,  J.  Joseph  Bork,  originally  having  an  equity  ia 
the  premises,  and  being  indebted  to  Box  for  about  $4,000, 
requested  Box  to  take  the  legal  title  as  security  for  the  debt^ 
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and  also  to  protect  Joseph's  equity.  Box  consented,  and 
aldiougb  the  deed  to  himself  was  absolute,  he  treated  it  is  a 
mortgage  from  Joseph,  and  in  equity  it  was  a  mortgage. 
(dirr  V.  (7tf7*r,  52  N.  Y.  251.)  Afterwards,  Joseph  and  his 
brother,  the  plahitiff,  agreed  that  the  plaintiff  should  pay  Box 
the  mortgage  debt,  and  for  that  and  other  considerations, 
plaintiff  should  have  Joseph's  equity  in  the  land.  Box  con- 
sented. To  accomplish  this.  Box  conveyed  the  land  upon 
/Joseph's  and  the  plaintiff's  request  to  the  defendant,  who,  pay- 
ing no  consideration,  orally  agreed  to  hold  the  title  for  plain- 
tiff's convenience  and  benefit.  The  plaintiff  paid  Box  the 
\  moi*tgag8  debt.  The  premises  consisted  of  twenty-five  build- 
ing lots.  Defendant  agreed  to  convey  the  same,  upon  plain- 
tiff's request,  to  such  purchasers  a^  the  plaintiff  should  procure, 
and  to  pay  the  purchase-money  as  received  to  the  plaintiff. 

The  agreement  was  fully  performed  by  the  defendant,  except 
that  after  conveying,  pursuant  to  plaintiff's  request,  twenty  of 
the  lots  and  paying  him  the  purchase-money  received,  or  allow- 
ing him  to  receive  it  himself,  and  finally  conveying  the  last 
five  lots  pursuant  to  the  like  request  and  receiving  the  pur- 
diase-money,  the  defendant  then  refused  to  pay  it  to  plaintiff. 

Thus  the  present  controversy  is  not  in  respect  of  the  land,  for 
that  has  been  properly  disposed  of,  but  in  respect  of  the  pur- 
cliase-money  received  by  the  defendant  for  the  last  five  lots  sold. 

Assuming  that  the  land  was  conveyed  to  the  defendant  upon 
an  oral  trust,  invalid  under  tlie  Statutes  of  Frauds  and  of  Uses 
and  Tniste  (2  R  S.  134,  §  6 ;  1  id.  728,  §  51),  yet  it  was  law- 
ful for  him  to  perform  it,  and  he  has  fully  performed  it  so  far 
as  it  required  him  to  dispose  of  the  land.  The  land  is  all  sold 
and  he  has  the  price  of  the  last  five  lots  in  his  pocket.  The 
language  of  the  cases  is  to  the  effect  that  he  cannot  in  good 
conscience,  retain  it,  and  that  it  belongs  to  the  plaintiff. 
{RolMns  V.  liobbms,  89  N.  Y.  258 ;  Dunn  v.  Ilomheck^  72 
-id.  80 ;  Foote  v.  Bryant,  47  id.  544.) 

Though  the  statutes  might  have  justified  the  defendant's 
refusal  to  dispose  of  the  land  as  he  had  orally  agreed,  yet, 
Ijaving  disposed  of  it,  he  has  vohintarily  emerged  from  the 
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field  of  their  protection,  and  exposed  himself  to  the  law  which 
deals  with  hira  as  a  trustee  of  personal  property  realized  for 
plaintifPs  benefit,  by  virtue  of  an  agency  for  the  plaintiff 
which  he  has  so  far  performed  pursuant  to  the  plaintiff's 
instructions  and  his  own  agreement,  as  to  obtain  the  moneys 
his  agency  was  constituted  to  produce.  Equity  approves  his 
performance,  so  far  as  he  has  performed,  and  as  the  statutes 
referred  to  no  longer  apply,  there  is  no  law  which  he  can 
invoke  to  shield  him  from  tlie  full  perfonnance  of  his  duty. 

The  court  will  not  allow  the  Statute  of  Frauds  to  be  used 
as  an  instrument  of  fraud,  if  it  can  prevent  it.  (Cases,  stiprrr: 
Ryan  v.  Box,  34  N.  Y.  307 ;  Lenj  v.  BreM,  45  id.  51>r> ; 
Siemon  v.  SchenJc^  99  id.  598.) 

Here  the  defendant  co-operated  with  the  plaintiff  for  yeai-s 
in  the  execution  of  the  agreement  entered  into  for  plaintiff's 
benefit,  plaintiff  the  while  performing  the  active  lal>or  of 
negotiating  the  sale  of  the  lots  in  full  reliance  upon  defend-* 
ant's  fidelity.  In  the  end  when  the  fruits  of  the  enteq>rise 
have  come  to  defendant's  hands  ready  for  delivery  to  the 
plaintiff,  the  defendant  halts  in  his  fidelity  and  seeks  to  appro- 
priate to  himself  what  he  agreed  to  deliver  to  the  plaintiff. 
He  thus  seeks  to  perpetrate  a  fraud.  It  is  the  duty  of  the 
court  to  prevent  it. 

When  the  defendant  says  that  it  is  not  fraudulent  to  refuse 
to  perform  a  contract  which  the  statute  declares  to  be  void, 
the  answer  is  that  he  is  not  charged  with  a  refusal  to  perform 
that  part  of  the  contract;  he  has  voluntarily  performed  it. 
A  trust  in  the  money  may  be  established  by  parol.  {Botj/  v, 
lioth^  18  N.  Y.  448 ;  Rdbbina  v.  Bobbins^  supra.)  So,  too, 
when  the  defendant  says  this  money  is  the  proceeds  of  tho 
sale  of  his  own  land,  the  reply  is,  that  the  money  is  the  pro- 
ceeds  of  the  laud  which  plaintiff  entrusted  to  the  defendant  to 
sell  for  his  benefit ;  that  the  defendant  cannot,  with  the  avails 
of  his  agency  in  his  pocket,  dispute  his  agency,  or  his  princi^ 
pal's  power  to  appoint  him  {Supervisors  of  Rensselaer  Co. 
V.  Baiesj  17  N.  Y.  242) ;  that  the  statutes  relate  to  land,  not 
to  money ;  that  since  the  defendant  has  waived  his  statutory 
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protection  and  converted  the  land  into  money,  the  court  will 
accept  both  his  waiver  and  perforniauce  so  far  as  he  has  accom- 
plished them,  and  take  up  his  agency  at  the  point  where  he 
has  repudiated  it ;  and  since  it  would  be  unjust  to  treat  the 
money  ba  land,  and  thus  allow  the  defendant  to  recede  from 
his  honest  performance,  the  court  will  not  permit  it. 

The  same  equitable  considerations  defeat  the  application  of 
the  statute  which  declares  that  where  the  grant  is  to  one  per- 
son and  the  consideration  paid  by  another,  no  trust  results  in 
favor  of  the  latter.  The  plaintiff  seeks  to  establish  no  result- 
ing trust  in  the  land.  The  voluntary  performance  of  the 
defendant  has  carried  the  case  beyond  that  stage,  and  the  trust 
is  in  the  money  which  the  facts  show  the  defendant  received 
for  plaintiff's  l)enefit.  It  is  simply  a  question  whether  the 
defendant  can,  ex  aequo  et  bono,  refuse  to  pay  it  to  plaintiff. 
The  defendant's  argument  is  that  if  the  plaintiff  had  no  equity 
or  estate  in  the  land,  he  can  have  none  in  its  proceeds.  The 
common  law  gave  a  resulting  trust  in  the  land,  which,  but  for 
the  statute,  would  have  vested  in  the  plaintiff.  Upon  grounds 
of  public  policy,  none  of  which  is  violated  by  this  case,  the 
atatute  forbade  such  a  concealment  of  title.  The  plaintiff,  let 
us  assume,  paid  the  consideration  for  this  grant,  which  vested 
in  the  defendant  both  the  interest  of  Box  as  mortgagee  and 
the  equity  of  Joseph  Bork  as 'mortgagor.  Under  the  circum- 
stances, it  was  inequitable  for  tlie  defendant  to  refuse  to  rec(^- 
nize  the  oral  trust  which  he  assumed.  80  long  as  he  held  the 
title  to  the  land,  he  might  have  invoked  the  protection  of  the 
statute.  But  pursuant  to  his  oral  trust,  he  converted  the  land 
into  money.  The  law,  perceiving  that  to  hold  otherwise  would 
promote  injustice,  says  to  the  defendant,  you  had  the  statutory 
protection  so  long  as  you  kept  the  property  entrusted  to  you 
within  its  terms,  but  you  have  voluntarily  and  justly  converted 
it  into  money  and  thus  withdrawn  it  from  the  shield  of  the 
statute.  The  plaintiff  converted  his  money  into  land  and 
allowed  you  to  hold  the  land  exempt  from  the  legal  trust  and 
bound  only  by  the  moral  one.  He  thus  voluntarily  placed  his 
property  beyond  his  legal  reach.     You  have  now  voluntarily 
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reconverted  it  into  money  and  thus  replaced  it  within  his  legal 
reach.  It  was  his  originally,  in  good  conscience ;  it  was  his 
when  the  statute  enabled  you  to  deny  his  right ;  it  is  now,  in 
good  conscience,  his  with  the  statutory  bar  to  his  taking  it  vol- 
untarily removed  by  you.  Justice  desires  to  award  it  to  him, 
and  thus  iinds  its  way  to  do  it. 

If  the  defendant  should  say  that  he  now  can  keep  the 
money,  because  he  might  once  have  kept  the  land,  still  the 
plaintiff  can  say  with  better  justice  that  he  is  now  entitled  to 
the  money  because  it  was  originally  his,  and  though  he  volun- 
tarily suspended  his  right  to  it  for  a  season,  he  did  so  without 
lawful  consideration,  and  in  confidence  that  when  it  could  be 
restored  to  him  it  would  be.  That  time  has  come,  and  there 
is  no  obstacle  to  its  restoration. 

The  allegation  in  the  complaint  that  the  defendant  ^'  has 
fraudulently  and  dishonestly  appropriated  the  said  moneys 
and  converted  them  to  his  own  use  "  is  an  unnecessarily  strong 
characterization  of  defendant's  refusal  to  pay  them  over  to  the 
plaintiff.  We  do  not  think  the  pleader  intended  to  frame  his 
complaint  as  for  trover,  and  this  characterization  may  be 
rejected  and  still  leave  stated  the  cause  of  action  upon  which 
the  recovery  was  had. 

The  objection  that  the  plaintiff  voluntarily  paid  the  purchase- 
money  to  defendant's  wife  upon  defendant's  request,  is  not  sup- 
ported by  the  facts.  The  defendant  had  the  right  to  receive  the 
purchase-money  in  the  first  instance  and,  therefore,  the  right 
to  refuse  to  let  the  deeds  go  out  of  his  hands  until  it  was  paid 
to  him.  The  plaintiff  had  the  right,. if  he  chose  to  do  so,  to 
advance  it  for  the  purchasers.  The  defendant  simply  received 
what  he  had  the  right  to  ask  in  his  capacity  as  agent,  namely, 
payment  of  the  purchase-price  upon  delivery  of  the  deeds. 

By  adding  to  that  right  an  unfounded  claim  did  not  convert 
the  satisfaction  of  the  claim  properly  made  into  a  concession 
of  the  improper  one. 

The  judgment  should  be  affirmed. 

AH  concur. 

Judgment  affirmed. 
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Thomas  Xelson,  Appellant,  i\  Sakaii  E.  T^)1)kr,  Respondent. 

Where  the  whole  amount  secured  by  a  mortgage  on  real  estate  is  due,  a 
tender  of  tlie  same  by  the  owner  of  the  mortgaged  premises  extinguishes 
the  lien  of  the  mortgage,  although  the  tender  is  not  kept  good;  but  it 
does  not  discharge  the  promise  or  covenant  to  pay  the  debt,  and  for  this 
the  debtor  remains  liable. 

If  the  debtor  wishes  to  extinguish  his  liability  for  subsequently  accruing 
interest,  or  to  demand  some  affirmative  relief,  he  ctinnot  retain  tiie  money, 
subject  to  his  own  use,  but  must  devote  it  to  the  specific  purpose  of 
paying  the  debt,  and  put  it  within  the  power  of  the  creditor  to  receive 
it  at  any  time:  and  so,  must  keep  the  tender  good. 

The  right  of  a  subsequent  lienor  to  redeem  from  a  mortgage  is  derived  from 
the  owner  of  the  mortgaged  premises,  and  he  is  in  this  respect  in  no 
better  position  than  the  owner;  if,  therefore,  he  wislies  to  stop  interest 
or  compel  an  assignment  of  the  prior  lien,  any  tender  he  may  make  must 
be  as  absolute  and  specific  as  one  made  by  the  owner  with  like  intent. 

B.  purchased  certain  premises,  subject  to  a  mortgage  thereon.  After  the 
commencement  of  an  action  of  foreclosure  by  the  defendant  here,  who 
owned  the  mortgage,  B.  executed  to  plaintiff  a  mortgage  on  the  prem- 
ises, who  exhibited  the  same  to  defendant,  tendered  to  her  an  amount 
suflflcient  to  pay  the  sum  due  on  her  mortgage,  with  costs  then  accrued 
of  the  foreclosure  suit,  and  demanded  an  assignment  of  her  mortgage 
and  the  accompanying  bond,  which  she  refused.  The  tender  w^as  not 
kept  good,  but  the  money  was  deposited  by  plaintiff  in  his  general  bank 
account.  In  an  action  to  compel  an  acceptance  of  the  tender  and  an 
assignment  by  defendant  of  her  securities,  ?ield,  that  plaintiff  was  entitled 
to  the  assignment,  on  payment  to  defendant  of  the  amount  due  on  her 
bond  and  mortgage  with  interest  up  to  the  time  of  payment  and  fore- 
closure costs. 

Reported  below,  o^  Hun,  173. 

(Argued  March  11,  1892;  decided  March  25,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department^  entered  upon  an  order 
made  December  9,  1889,  which  modified,  and  affirmed  as 
modified,  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  to  compel  the  assignment  of  a  bond  and 
mortgage  and  to  restrain  defendant  from  prosecuting  an  action 
to  foreclose  the  same. 
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April  3,  1876,  Josiah  G,  Clark,  being  indebted  to  the  Man- 
hattan Life  Insurance  Company  in  the  sum  of  $18,000,  executed 
and  delivered  a  bond  to  said  corporation  whereby  he  bound 
himself  to  pay  said  sum  with  interest  one  year  after  date,  and 
he  and  Esther,  his  wife,  on  tlie  same  day  executed  and  deliv- 
ered to  said  corporation  a  mort^^age  on  the  land  described  in 
the  complaint  (which  the  mortgagor  then  owned  in  fee)  to 
secure  the  payment  of  said  sum.  The  mortgage  was  duly 
recorded  April  5,  1876.  On  the  27th  of  April,  1878,  said 
Josiah  G.  Clark  and  Esther,  his  wife,  conveyed  the  premises 
to  Ada  E.  Briggs,  subject  to  the  amount  then  unpaid  on  the 
bond  and  mortgage,  and  she  entered  into  possession  of  the 
land,  and  ever  since  has  remained  in  possession  thereof.  Sep- 
tember 18,  1878,  said  mortgagee  sold  and  assigned  the  bond 
and  mortgage  to  Charles  F.  Brown,  who,  June  3,  1879,  sold 
and  assigned  them  to  Sarah  E.  Loder,  the  defendant  herein. 
Both  assignments  were  duly  recorded  prior  to  September  25, 
1880,  on  which  day  said  Sarah  E.  Loder  began  an  action  to 
foreclose  the  bond  and  mortgage,  making  Ada  E.  Briggs  a 
party  defendant.  When  the  foreclosure  action  was  begun 
there  was  due  and  unpaid  on  the  bond  and  mortgage  $3,808.11, 
with  interest  from  July  1,  1880.  On  the  18th  of  October, 
1880,  said  Ada  E.  Briggs  executed  and  delivered  to  Thomas 
Nelson,  the  plaintifE  in  this  action,  a  mortgage  on  said  premises 
to  secnre  the  payment  of  $500  with  irtterest,  April  1,  1881, 
which  mortgage  was  recorded  June  12,  1888.  On  the  18th 
of  October,  1880,  Thomas  Nelson  called  on  Sarah  E.  Loder, 
exhibited  to  her  his  mortgage,  and  tendered  to  her  a  sum 
sufficient  to  pay  the  amount  due  on  her  mortgage,  with  costs 
of  the  foreclosure  then  accrued,  and  demanded  that  she  assign 
her  bond  and  mortgage  to  him,  which  she  refused  to  do.  The 
tender  was  not  kept  good,  but  the  money  was  deposited  by  the 
plaintiff  in  his  general  account  in  a  bank.  October  23,  1880, 
this  action  was  begun  to  compel  the  defendant  to  accept  the 
amount  due  on  her  bond  and  mortgage  with  the  accrued  costs 
of  foreclosure,  and  to  assign  the  securities  to  the  plaintiff,  and 
to  restrain  her  from  prosecuting  her  action  to  foreclose  them. 
SicKELS— Vou  LXXXVIL        37 
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A  temporary  injunction  was  issued.  Tiie  defendant  answered 
that  she  had  judgments  wliicli  were  liens  on  tlie  premises  sub- 
sequent to  her  and  prior  to  the  plaintilTs  mortgage,  and  that 
■he  was  willing  to  accept  payment  of  the  amount  due  on  her 
mortgage  and  cancel  the  same,  and  averred  that  she  had  offered 
BO  to  do  before  this  action  was  begun.  The  action  was  brought 
to  trial  December  8,  1888,  before  a  Special  Term,  which  held 
that  the  plaintiff  was  entitled  to  an  assignment  of  the  bond 
and  mortgage  on  the  payment  by  hini  of  the  amount  due  for 
principal,  interest  and  costs  accrued  on  the  18th  of  October, 
1880,  the  date  of  the  tender,  for  which  reUef  a  judgment  was 
entered  with  $284.98  costs  to  the  plaintiff. 

On  appeal  to  the  General  Term  the  judgment  was  modified 
flo  that  it  provided  that  the  plaintiff,  upon  the  payment  of 
$^308.11,  with  interest  tliereon  from  July  1,  1880,  up  to  the 
time  of  payment,  together  with  the  costs  which  had  accrued 
in  the  foreclosure  action,  should  be  entitled  to  an  assignment 
of  the  bond  and  mortgage.  That  part  of  the  judgment  award- 
ing costs  to  the  plaintiff  by  the  Special  Term  was  reversed, 
and  no  costs  were  allowed  to  either  party  in  the  General  Term, 
From  tliat  judgment  the  plaintiff  appealed  to  this  court. 

Tlwmas  Neh(m  for  appellant.  The  judgment  of  the  Gen- 
eral Term  is  founded  on  the  theory  that  the  plaintiff's  tender 
was  not  kept  good  —  in  effect,  that  the  money  was  not  paid 
into  court.  A  sufficient  answer  to  this  is  that  no  objection  was 
taken  in  the  answer  nor  at  the  trial  for  any  failure  on  tliis 
•core.  {Hatpin  v.  P.  Ifis.  Co.,  118  N.  Y.  166;  Sheridan 
V.  Sinith,  2  Hill,  538 ;  Roosevelt  v.  N.  Y,  <&  7/.  B.  Co., 
45  Barb.  558;  Plattner  v.  LeJwian,  26  Hun,  374.)  This 
is  not  a  case  where  it  was  necessary  for  the  plaintiff  to  pay 
into  court  the  amount  offered  to  the  defendant  Loder.  {Flack  v. 
Brown,  13  Wend.  390-394 ;  Hoffman  v.  Ste^nan,  4  N.  Y.  S.  K. 
629 ;  Roosevelt  v.  N.  Y.  i&  11.  R.  Co,,  45  Barb.  554 ;  Tliur%^ 
to7i  V.  Marsh,  14  How.  Pr.  572 ;  Bartow  v.  Cleveland,  16  id. 
364 ;  Pratt  v.  RamsdeU,  16  id.  60 ;  Wood  v.  Raher,  20  J.  & 
B.  479.)     It  is  a  well  settled  principle  in  equity  tlxat  junior 


1892.]  Nelson  v.  Lodke.  291 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

incumbrancers  are  entitled  to  redeem  a  prior  mortgage,  and  be 
substituted  to  the  rights  and  interests  of  the  prior  mortgagee. 
(2  Story's  Eq.  Juris.  §  1023 ;  Cl^rk  v.  Mackin,  95  N.  Y.  351.) 
The  proper  and  usual  remedy  is  by  action.  {DouglasB  v.  Wads- 
wiyrth,  51  Barb.  79 ;  Twombly  v.  Casddy,  82  N.  Y.  166.)  It 
is  no  objection  to  the  maintenance  of  this  action  by  the  plain- 
tiff that  his  mortgage  covered  only  a  portion  of  the  premises 
covered  by  the  mortgage  of  the  defendant  Loder.  {AveriU  v. 
Taylor,  8  N.  Y.  44 ;  Bogert  v.  CcHmm,  27  Barb.  230.)  It  is 
not  material  to  the  case  to  inquire  into  the  consideration  of  the 
mortgage  given  to  the  plaintiff.  {Coles  v.  Malcohny  66  N.  Y. 
367.) 

A.  S.  Casnedy  for  respondent.  The  tender  made  on  the 
18th  day  of  October,  1880,  was  not  kept  good,  and  the  defend- 
ant Loder  is,  tlierefore,  entitled  to  recover  interest  upon  the 
bond  and  mortgage  from  July  1, 1880,  until  the  payment  shall 
be  made,  and  the  assignment  be  taken.  {TuthiU  v.  Morris, 
81  K  Y.  94 ;  Brennick  v.  Wedlman,  100  id.  609 ;  Halpin 
V.  P.  Lis.  Co.,  118  id.  165;  Werner  v.  TWA,  127  id.  217; 
Day  y.  Strong,  29  Hun,  505 ;  Johnson  v.  Zink,  51  N.  Y.  335 ; 
Harris  v.  Jex,  55  id.  425.)  This  is  an  equitable  action  and, 
on  the  facts,  the  court  has  the  right  to  compel  the  payment  of 
the  whole  interest.  (  Wem^  v.  Tuck,  127  N.  Y.  217 ;  Roose- 
velt V.  B.  IL  Bank,  45  Barb.  579 ;  Jones  on  Mort  §  899.) 
The  tender  was  bad  in  form,  as  tlie  plaintiff  demanded  an 
assignment  of  the  bond  and  mortgage.  {Noyes  v,  Wycoff,  114 
K  Y.  204,  207;  T%oomhly  v.  Cassidy,  82  id.  155.)  It  can- 
not be  said  that  we  have  waived  the  payment  into  court. 
{Becker  v.  Boon,  61  N.  Y.  317.) 

FoLLETT,  Ch.  J.  Whether  the  defendant  is  entitled  to 
interest  on  the  debt  secured  by  her  bond  and  mortgage  to  the 
date  when  she  shall  be  paid  by  the  plaintiff,  or  only  to  October 
18,  1880,  the  date  of  tlie  tender,  is  the  only  question  involved 
in  this  appeal.  In  case  the  whole  amount  secured  by  a  mort- 
gage is  due,  the  tender  of  the  sum  unpaid  by  the  owner  of  the 
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mortgaged  premises  extinguishes  the  lien  of  the  mortgage, 
though  the  tender  is  not  kept  good,  but  it  does  not  discharge 
the  promise  or  covenant  to  pay  the  debt  for  which  the  debtor 
remains  liable.  {Kortright  v.  Cady^  21  N.  Y.  343 ;  Werner 
V.  Tuch,  127  id.  217 ;  MitcheU  v.  Roberta,  17  Fed.  Rep.  776; 
783 ;  Haynes  v.  Thmi,  28  N.  H.  386, 400 ;  Chitty  on  Contracts 
[12th  ed.],  787 ;  Jones  Mort.  §  886.) 

If  a  debtor  wishes  to  extinguish  his  liability  for  subsequently 
accruing  interest,  or  demands  some  affirmative  relief ,  he  cannot 
retain  the  money,  subject  to  his  own  use,  but  must  devote  it 
to  the  specific  purpose  of  paying  the  debt,  and  put  it  within 
the  power  of  the  creditor  to  receive  it  at  any  time.  He  must 
keep  his  tender  good.  {Tuihill  v.  Morris,  81  N.  Y.  94, 100 ; 
Harris  v.  Jex,  55  id.  421,  425 ;  Gyles  v.  IlaU,  2  P.  Wms. 
378 ;  Bishop  v.  Church,  2  Ves.,  Sr.  371 ;  Garforth  v.  Bradley, 
2  id.  675 ;  Stow  v.  RusseU,  36  111.  18 ;  Jones  on  Mort.  §  .892 ; 
Thomas  on  Mort.  §  399 ;  Coote  on  Mort.  [4th  ed.]  885.) 

A  subsequent  lienor's  right  to  redeem  a  prior  security  is 
derived  from  the  owner  of  the  mortgaged  premises,  and  he  is 
in  this  respect,  in  no  better  position  than  the  owner,  and  his 
tender,  if  he  wishes  to  stop  interest  or  compel  an  assignment 
of  the  prior  lien,  must  be  as  absolute  and  specific  as  that  which 
the  owner  is  required  to  make  as  a  ground  for  affirmative  relief 
or  to  stop  the  running  of  interest. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed 
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The  New  York  Rubber  Company,  Appellant,  v.  John  164   821 

RoTHERY  et  al.,  Respondents. 

The  title  of  a  riparian  proprietor  to  his  water  rights  in  a  stream,  and  his 
right  to  redress  for  their  invasion,  is  not  conditional  upon  a  beneficial 
user  of  them. 

Where,  there,  is  a  diversion  of  the  v^aters  of  the  stream,  which  materially 
diminishes  its  natural  flow  over  the  lands  of  a  proprietor  below,  he  may 
maintain  an  action  and  is  entitled  to  recover  nominal  damages,  although 
he  has  as  yet  made  no  use  of  the  waters,  or  water  enough  is  left  in  the 
stream  for  the  purposes  of  his  business  as  then  conducted. 

This  right  to  recover  nominal  damages  is  substantial,  as  it  confirms  the 
proprietor's  right  to  the  beneficial  use  of  the  waters  of  the  stream  as  it 
was  accustomed  to  flow  before  the  diversion,  and  if  withheld  might  tend 
to  impeach  or  destroy  his  title  by  adverse  user. 

In  an  action  to  recover  damages  for  such  a  diversion  the  court,  after 
charging  that  if  defendants  diverted  the  waters  of  the  stream,  to  a  degree 
that  materially  and  appreciably  diminished  its  flow  along  the  lands  of 
plaintiff,  the  latter  was  entitled  to  nominal  damages,  charged  in  sub- 
stance that  the  question  must  be  determined  by  the  use  of  the  land  as  it 
was,  and  not  with  reference  to  the  future;  that  the  question  was  as  to 
whether  the  water  was  diverted  so  as  to  leave  the  stream,  to  a  material 
and  appreciable  extent,  insufilcient  for  the  purposes  of  plaintiff's  busi- 
ness, and  refused  to  charge  that  plaintiff's  right  to  maintain  the  action 
and  to  recover  nominal  damages  did  not  depend  at  all  upon  his  showing 
actual  or  perceptible  damage.    Held,  err(»-. 

Beported  on  a  former  appeal,  107  N.  Y.  310. 

(Argued  February  9,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  8,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  verdict  and  also  affirmed  an  order 
denj'ing  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  alleged 
diversion  of  the  waters  of  a  stream.  The  plaintiff  owned  two 
lots,  both  upon  the  left  bank  of  the  Matteawan  creek,  extend- 
ing to  the  middle  of  the  stream  and  separated  by  an  intervening 
lot  of  a  third  person. 

The  defendants  owned  lands  upon  the  right  bank,  opposite 
the  plaintiffs  lands,  and  extending  up  the  creek  above  them. 
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Above  the  plaintiff's  lands  the  defendants  had  a  dam  across 
the  stream,  from  which  they  diverted  the  water  into  a  race- 
way, constructed  by  them  upon  their  own  lands.  The  race- 
way was  about  300  feet  long,  eight  feet  wide  and  ten  feet 
deep.  The  water  flowed  in  the  race  to  defendants'  factory, 
was  there  used,  and  then  discharged  into  the  creek  entirely 
below  plaintiff's  upper  lot,  and  below  the  middle  of  his  lower 
lot  The  defendants  had  expended  about  $50,000  in  utilizing 
the  water-power  and  constructing  their  factory.  The  plain- 
tiff's lots  were  not  used  for  manufacturing  purposes.  The 
upper  lot  had  a  slaughter  house  upon  it  and  the  lower  lot  a 
tenement  house.  The  fall  in  the  bed  of  the  stream  from 
defendant's  dam  to  plaintiff's  lower  lot  is  ten  inches.  The 
evidence  tended  to  show  that  during  the  periods  of  the  flow 
of  the  normal  volume  of  water  in  the  stream  the  whole  of  its 
waters  were  diverted  into  tlie  raceway,  except  such  as  escaped 
through  leakage ;  that  there  always  was  some  leakage. 
Further  facts  are  stated  in  the  opinion. 

£.  F.  Lee  for  appellant.  Diversion  of  water  is  a  cause  of 
action  without  proof  of  actual  damage.  (  Wehb  v.  P,  M.  Co.y 
3  Sumn,  189 ;  Gould  on  Waters,  §  401 ;  Parker  v.  Gri^wdd^ 
17  Conn.  288 ;  C(yming  v.  T.  L  cfe  N.  Factory,  40  N.  Y.  191 ; 
R.  a  Co.  V.  King,  14  Ad.  &  El.  [N.  S.]  122,  134-139 ;  Wood 
V.  Waud,  3  Exch.  748, 772 ;  Ilarrop  v.  IIir%t,  L.  R  [4  Exch.] 
43,  45 ;  Branch  v.  Doane,  18  Conn.  233,  241,  242 ;  Monroe 
V.  Stickney,  48  Me.  462 ;  A,  M.  Co.  v.  Goodah,  46  K.  H.  63 ; 
TidhiU  V.  ScoU,  43  Vt.  525 ;  Graver  v.  ShoU,  42  Penn.  St. 
58;  Caseheer  v.  Mowry,  55  id.  419;  Hendri^ika  v.  Cook,  4 
Ga.  241,  260 ;  SUln  v.  Boden,  24  Ala.  130 ;  Stein  v.  Ashhyy 
24  id.  521 ;  Scriver  v.  Smith,  100  N.  Y.  471 ;  2  Washb.  on 
Ileal  Prop.  [5th  ed.]  366-368,  393;  3  Kent's  Comm.  438; 
Crooker  v.  Bragg,  10  Wend.  264.)  The  refusal  of  the  learned 
trial  judge  to  charge  that  the  plaintiff's  right  to  maintain  this 
action  and  to  recover  a  verdict  for  nominal  damages  does  not 
depend  at  all  upon  the  plaintiff's  showing  any  actual  or  any 
perceptible  damage,  but  solely  upon  the  question  whether  the 
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defendants  have,  by  the  use  of  their  race,  at  any  eeaeon  of  the 
year,  diverted  water  from  Matteawan  creek,  and  thereby  have 
reduced  perceptibly  and  materially  the  volume  or  current  of 
water  which  otherwise  would  have  flowed  by  the  plaintiflPi 
premises,  was  error.  {Garwood  v.  JV,  Y.  C.  <&  H.  R.  li.  IL 
Co.,  116  N.  Y.  649.) 

IL  n,  HvMia  for  respondents.  It  is  not  an  error  to  refuse 
to  chai^  that  which  has  already  been  charged,  although  the 
language  used  is  different,  but  is  in  substance  the  same.  {N, 
Y.  R.  Co.  V.  Rotitery,  112  N.  Y.  592;  Poi'Mn  v.  B.  i&  & 
A.  R.  R.  Co.,  61  id.  621.) 

Landon,  J.  Upon  the  fonner  appeal  (107  N.  Y.  310)  thii 
court  held  that  it  was  for  the  jury  to  determine  upon  the  evi- 
dence whether  the  plaintiff's  riparian  rights  were  injured  by 
the  defendants'  use  of  the  water ;  that  the  test  was  whether 
that  use  '^  was  such  that  at  various  times  the  quantity  which 
would  otherwise  have  flowed  past  plaintiff's  lots  was  perceptibly 
and  materially  diminished,  ami  to  such  an  extent  that  frequently 
when  the  water  was  running  through  the  tail-race  of  defend- 
ants there  was  none  running  over  or  through  the  dam  except 
leakage,  and,  of  course,  none  flowing  past  the  plaintiff's  lots^ 
the  whole  substantial  part  of  the  water  of  the  stream  going 
through  defendant's  tail-race  instead  of  down  its  original  and 
natural  channel."  Upon  the  retrial  the  evidence  w^as  addressed 
to  this  subject,  and  the  question  presented  u[>on  the  present 
appeal  is  whether  the  plaintiff's  exceptions  to  the  charge  of 
the  learned  trial  court  and  to  the  refusals  to  charge  are  valid. 

The  court  charged  the  jury  that  if  the  defendants  used  and 
diverted  the  water  to  a  degree  that  materially  and  appreciably 
lessened  its  flow  along  the  lots  of  the  plaintiff,  the  plaintiff 
was  entitled  to  recover  nominal  damages.  But  the  court  also 
charged :  "  These  defendants  liave  the  right  to  use  this  w^ater 
to  run  their  wheel,  provided  they  do  not  interfere  with  the 
stream  to  an  extent  which  you  can  say  is  both  appreciable  and 
material.     That  question  will,  of  course,  be  determined  with 
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reference  to  the  land  as  it  was,  and  not  with  reference  to  the 
future  for  an  instant.  Be  sure  as  to  that ;  do  not  change  the 
question  from  just  what  it  is :  Have  the  Eotherys,  by  this 
water-course,  diverted  the  water  so  as  to  leave  the  stream  to  a 
material  and  appreciable  extent  insufficient  for  the  purposes  of 
plaintiff's  business  ?  Now,  gentlemen,  that  is  all  there  is  of 
the  case."  The  plaintiff  excepted  to  tliis  portion  of  the  charge 
and  requested  the  court  to  cliarge  "  tliat  the  plaintiff's  right  to 
maintain  this  action  and  to  recover  a  verdict  for  nominal  dam- 
ages, does  not  depend  at  all  upon  the  plaintiff's  showing  any 
actual  or  any  perceptible  damage,  but  solely  upon  the  question 
whether  the  defendants  have,  by  the  use  of  their  race,  at  any 
season  of  the  year  diverted  water  from  Matt^awan  creek,  and 
thereby  have  reduced  perceptibly  and  materially  the  volume 
or  current  of  water  which  otherwise  would  have  flowed  by  the 
plaintiff's  premises."     This  was  refused. 

Both  the  charge  and  refusal  were  erroneous. 

The  plaintiff's  right  to  recover  nominal  damages  was  sub- 
stantial, thougli  the  quantity  of  damages  was  not  The  defend- 
ants probably  did  leave  water  enough  in  the  stream  for  the 
purposes  of  the  plaintiff's  business,  as  that  business  had  been 
conducted.  But  the  plaintiff's  title  to  its  water  rights,  and  its 
right  to  redress  for  their  invasion,  were  not  conditional  upon 
the  beneficial  user  of  them.  {Corning  v.  Troy  Iron  ife  Nail 
Fa<sUyry,  40  N.  Y.  191 ;  Crooker  v.  Bragg,  10  Wend.  260  ; 
Webh  V.  Portland  Mfg.  Co,^  3  Summer,  189;  Parker  v. 
Orimoold,  17  Conn.  288 ;  Clark  v.  Penn.  E.  R.  Co.,  22 
Atlantic  Rep,  989.) 

The  plaintiff  may,  however,  lose  its  title  by  the  defendants' 
prolonged  adverse  user  of  the  water  of  the  stream,  and  this 
is  the  more  prolmble  if  such  adverse  user  is  protected  by  the 
verdict  of  the  jury.  It  is  not  improbable  that  this  action  was 
brought  to  prevent  the  defendants  from  acquiring  a  prescriptive 
right  to  divert  the  water  The  charge  which  makes  "the  pur- 
poses of  the  plaintiff's  business  "  material  to  its  right  to  recover 
and  cautions  the  jury  to  regard  plaintiff's  land  "  as  it  was,  and 
not  with  reference  to  the  future,"  tended  to  lead  the  jury  to 
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disregard  the  inviolable  character  of  the  plaintifFs  property 
rights,  or  at  least  expose  them  to  sacrifice  if  plaintiflPs  actual 
and  immediate  pecuniary  damages  were  inappreciable.  The 
plaintiff  might  thus  lose  its  right  to  the  beneficial  use  of  the 
water  as  it  was  accustomed  to  flow  before  defendants  began  to 
divert  it,  simply  because  it  had  not  as  yet  found  it  convenient 
to  use  it.  In  such  a  case,  nominal  damages  given  confirm  the 
plamtiff's  right,  but  w^itliheld,  impeach  and  may  destroy  it. 
{Hammond  v.  Zehner,  21  N.  Y.  118.) 

The  request  to  charge  presented  the  plaintiff's  rights  clearly. 
{Garwood  v.  JV.  Y.  a  <&  II.  R.  R.  R.  Co.,  116  N.  Y.  649.) 

The  defendants'  counsel  contends,  and  his  contention  is  not 
wholly  unsupported,  that  the  court  did,  in  his  main  charge, 
instruct  the  jury  substantially  as  the  plaintiff  requested,  and 
also  instructed  the  jury  substantially  and  nearly  literally  in 
the  language  of  the  opinion  of  this  court.  The  evidence,  how- 
ever, tends  to  show  that  the  defendants  diverted  into  their  race 
nearly  the  whole  volume  of'  the  stream,  during  a  considerable 
portion  of  each  year,  leaving  only  the  small  part  which  escaped 
from  the  dam  through  leakage  to  flow  past  the  plaintiff's 
upper  lot  and  the  greater  part  of  its  lower  one.  The  verdict 
can  hardly  be  accounted  for,  except  upon  the  theory  that  the 
jury  were  influenced  by  that  portion  of  the  charge,  and  by 
that  refusal  to  charge  upon  which  we  have  commented.  These 
seem  to  have  prejudiced  the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Follett,  Ch.  J.,  not  voting. 

Judgment  reversed. 
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James  Singleton  et  al.,  Respondents,  v.  The  Phenix  InsuKt 

ANOE  Company,  Appellant 

Defendant  insured  plaintiff's  canal  boat  for  one  year  from  August  2,  1886, 
against  perils  of  "rivers,  canals  and  fires,"  excepting  losses  "arising 
from  want  of  ordinary  care  and  skill  in  loading  and  stowing  cargo, 
*  *  *  inherent  defects  and  other  unseaworthiness/' and  from  "gang- 
ways ♦  ♦  ♦  being  improperly  secured  and  protected."  The  policy 
authorized  the  carrying  of  lime  in  barrels.  In  May,  1887,  the  boat  was- 
loaded  with  quick-lime  in  barrels  at  a  point  on  the  Hudson  river. 
Between  three  and  four  hours  after  the  loading  was  completed,  the  hold 
of  the  boat  was  discovered  to  be  on  fire  through  the  slacking  of  the 
lime;  it  was  towed  out  into  the  river  and  sunk.  This,  it  was  conceded, 
was  the  only  way  to  prevent  total  destruction  of  the  boat  by  fire.  In 
an  action  to  recover  the  insurance,  plaintiffs'  evidence  was  to  the  effect 
that  the  lime  was  not  wet  while  it  was  being  transferred  to  the  boat,  and 
that  the  hatches  were  carefully  closed;  also  that  the  boat  was  thoroughly 
repaired  late  in  the  summer  before  the  loss.  The  boat  was  tested  after 
it  was  discovered  to  be  on  fire  and  but  one  inch  of  water  was  found  in 
the  hold.  There  was  no  evidence  as  to  the  condition  of  the  lime  when 
it  was  delivered  to  the  boat.  No  defects  in  the  boat,  or  any  unseaworthi- 
ness were  shown;  defendant,  however,  claimed  that  these  were  to  be 
inferred  from  the  slacking  of  the  lime,  which,  if  the  lime  was  dry  when 
loaded,  must  have  been  caused  by  water  entering  through  a  leak  in  the 
boat.  The  plaintiffs  were  nonsuited.  Held,  error;  that  the  evidence 
did  not  justify  a  finding  that  the  slacking  was  caused  by  a  leak  of  suf- 
ficient size  to  make  the  boat  unsea worthy;  that  some  of  it  may  have 
been  wet  before  loading  sufiAciently  to  have  caused  it  to  slack. 

VanWickle  v.  Mechanics  &  Tr.  Ins.  Co,  (16  J,  &  S.  95;  97  N.  Y.  350); 
Beneind  v.  Greenwich  Ins.  Co.  (114  id.  231),  distinguished. 

Also  held,  that  the  loss  was  by  fire,  within  the  meaning  of  the  policy. 

It  seems  that  it  is  not  necessary  to  show  actual  ignition,  or  combustion  to 
establish  a  loss  by  fire. 

It  appeared  that  the  day  after  the  fire,  defendant's  agent,  who  issued  the 
policy,  was  notified  of  the  loss  and  examined  the  wrec^i  he  received  a 
verified  statement  of  tlie  circumstances  of  the  loss,  which,  with  a  full 
statement  of  his  own  as  to  the  condition,  he  mailed  to  defendant,  by 
whom  they  were  reUiined.  Defendant's  adjuster  thereafter  wrote  to  the 
agent  that  he  had  examined  the  boat  and  would  "pick  her  up,"  t.  e., 
raise  her.  Plaintiffs  verified  formal  proofs  of  loss  and  executed  an  assign- 
ment of  all  their  interest  in  the  boat  to  defendant,  which  was  delivered 
to  and  retained  by  the  agent.     Iltld,  that,  a  finding  by  the  trial  court. 
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as  matter  of  law,  that  the  boat  had  not  been  abandoned  by  the  plaintiffs^ 
and  that  an  abandonment  had  not  been  accepted  by  defendant,  was 
error. 

(Argued  March  8,  1892;  decided  April  19,  1892.) 

Appeal  from  order  of  the  Greneral  Term  of  tlie  Supreme 
Court  in  the  third  judicial  department,  made  June  7,  1890, 
which  reversed  a  judgment  in  favor  of  defendant  entered  upon 
an  order  which  dismissed  the  complaint 

August  2,  18i86,  the  defendant  insured  the  canal  boat 
"Mary  V.  Keenan,"  for  one  year  from  that  date  under  a 
uniform  canal  hull  policy,  valued  for  $1,200,  against  the 
"  perils  *  *  *  of  the  inland  lakes,  rivers,  canals,  and 
fires  that  shall  come  to  the  damage  of  the  said  vessel,  or  any 
port  thereof.  Excepting  all  perils,  losses,  *  *  *  arising 
from  want  of  ordinary  care  and  skill  in  loading  and  stowing 
the  cargo  of  said  vessel;  from  rottenness,  inherent  defects 
and  other  unseaworthiness;  from  gangways  and  openings, 
through  the  deck  or  sides  being  improperly  secured  and 
protected." 

The  policy  contained  the  privilege  to  carry  lime  in  barrels. 
At  about  eight  o'clock  a.  m.,  on  Friday,  May  6,  1887,  the 
captain  of  the  boat  and  his  son  (who  constituted  the  crew), 
began  loading  it  with  quick-lime  in  barrels  at  Green  Island, 
which  is  on  the  Hudson  river  and  about  six  miles  north  of 
Albany.  During  the  day  the  hold  of  the  vessel  (except  the 
forward  hatch)  was  filled,  the  hatches  closed  and  one  car-load 
placed  on  deck.  On  the  next  day  at  about  four  o'clock  in  the 
afternoon  the  boat  was  completely  loaded.  Nearly  twenty- 
one  hundred  barrels  were  taken  on  board,  about  nine  hundred 
being  on  deck.  After  the  loading  was  completed  the  boat 
was  towed  to  Albany,  where  it  arrived  about  six  o'clock  in  the 
afternoon  of  Saturday,  and  was  placed  in  a  tow  to  go  down 
the  river.  Between  seven  and  eight  o'clock  of  the  same 
evening  the  captain  discovered  smoke  issuing  from  the  hold  in 
the  boat,  and  on  examination  it  was  found  that  the  lime  was 
slacking  and  had  engendered  so  much  heat  that  the  deck  was 
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liot,  the  pitch  boiling  out  of  its  seams  and  crackling  sounds  , 

were  heard  in  the  hold.     The  boat  was  immediately  towed  to  ! 

a  wharf  near  by  and  the  lime  on  deck  was  hurriedly  unloaded. 
The  boat  was  then  towed  a  short  distance  down  tlie  river  and 
sunk  in  water  about  seventeen  feet  deep  in  order  to  prevent  a 
total  loss  by  fire.  It  is  conceded  that  there  was  no  other  way 
to  prevent  the  total  destruction  of  the  boat  by  fire,  for  the 
hot  slacking  Umo  could  not  be  removed  and  the  use  of  watei 
in  the  open  air  would  have  accelerated  chemical  action  instead 
of  stopping  or  retarding  it.  The  fire  was  extinguished  when 
the  boat  was  sunk. 

This  action  was  brought  November  1,  1887,  to  recover  the 
sum  for  which  the  boat  was  insured.  The  defendant  answered 
that  the  loss  did  not  occur  from  any  of  the  perils  insured 
against,  and  that  the  lime  was  loaded  in  a  rain  storm  and 
became  saturated  with  water,  which  caused  the  lime  to  slack 
and  started  tlie  fire.  No  witnesses  were  sworn  in  behalf  of  the 
defendant  and  at  the  close  of  the  plaintffs'  evidence  they  were 
nonsuited,  upon  which  a  judgment  was  entered,  and  which 
was  reversed  by  the  General  Term. 

Bicliard  L.  Hand  for  appellant.  No  loss  occurred  by 
reason  of  any  peril  insured  against.  {Pitclier  v.  Hennessy^ 
48  N.  Y.  419 ;  2  Pars,  on  Mar.  Ins.  231,  518 ;  Crofts  v. 
Marshall^  7  C.  &  P.  597 ;  Bm^newaU  v.  Churchy  1  Gaines, 
217 ;  2  Am.  Dec.  180,  note ;  Tahott  v.  C,  Ins.  Co.^  2  Johns. 
127 ;  BAggs  v.  N.  A.^  etc.^  Lis,  Co.^  53  N.  Y.  446 ;  Bahcock 
v.  J/.,  etc.^  Ins.  Co,j  6  Barb.  637 ;  Aiistin  v.  Drew^  4  Camp.  360 ; 
1  Wood  on  Ins.  236 ;  Berwind  v.  G.  Ins.  Co.^  114  N.  Y. 
231 ;  Boyd  v.  DuBois^  3  Camp.  133.)  The  legal  presumption 
is  that  the  boat  was  unseaworthy,  and  the  casualty  resulted 
from  such  unseaworthiness.  (  Van  Wzckle  v.  M.  Ins.  Co.^  97 
N.  Y.  350 ;  Beinioind  v.  G.  Ins.  Co.^  114  id.  231  ;  Allison  v. 
e.  E.  Ins.  Co.,  57  id.  87 ;  Draper  v.  C.  Im.  Co.,  21  id.  378 ; 
Ta1oott\.  C  Ins.  Co.,  2  Johns.  127;  Morris  v.  Zotiisvilfe 
Underwriters,  14  Fed.  Kep.  226 ;  Gar  side  v.  O.  B.  Ins.  Co.^ 
62  Mo.  322 ;  Walsh  v.  W.  Ins.  Co.,  32  N.  Y.  427 ;  Bogers  v. 
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S.  M.  Co.y  14  J.  &  S.  65.)  No  loss  was  proved,  and  there 
was  no  evidence  giving  any  measure  of  damages.  {Murray 
V.  Hatchy  6  Mass.  465 ;  Peck  v.  M,  Ins.  Co.^  3  Mason,  27 ; 
P.,  etc.,  Ins.  Co.  v.  Zedue,  L.  K.  [6  P.  C]  224.)  There  was 
nothing  for  the  jury.  The  nonsuit  was  proper.  (Ayres  v. 
Hammond^port,  29  N.  E.  Rep.  265 ;  HmUer  v.  N.  T.y  O.  <& 
W.  R.  R.  Co.,  116  K  Y.  615 ;  Kmmy  v.  City  of  Troy,  108 
id.  571 ;  Taylor  v.  City  of  Tonkers,  105  id.  202  ;  Searles  v. 
M.  R.  Co.,  101  id.  661 ;  PhiDips  on  Ins.  chap.  17,  §  14 ; 
Sehwyler  v.  P.  Ins.  Co.,  50  Hun,  493.) 

Z.  M.  Brown  for  respondents.  The  evidence  was  abun- 
dantly sufficient  to  warrant  a  finding  that  the  loss  was  caused 
by  one  of  the  perils  insured  against,  and  that  the  defendant 
never  had  any  defense  to  the  claim.  {Gates  v.  M.  C  M.  Ins. 
Co.,  5  N.  T.  469,  478 ;  Waters  v.  M.,  etc..  Lis.  Co.,  11  Pet 
213 ;  Wood  on  Ins.  217 ;  MaUh&ws  v.  H.  Ins.  Co.,  11  N,  Y. 
9,  C.F.  Ins.  Co.  V.  Corlies,  21  Wend.  367 ;  White  v.  R.  F. 
Ins.  Co.,  57  Me.  91 ;  N.  Y.,  etc.,  E.  Co.  v.  T.  dh  M.  Ins.  Co., 
132  Mass.  377 ;  Snowden  v.  Chiion,  101  N.  Y.  458 ;  Scripture 
V.  Z.  M.  F.  Ins.  Co.,  10  Cush.  356 ;  Ins.  Co.  v.  T.  Co.,  12 
Wall.  194 ;  Berumul  v.  G.  Ins.  Co.,  114  K  Y.  231 ;  Van 
WicJde  y.  M.  <k  T  Ins.  Co.,  97  id.  350 ;  Palmer  v.  G.  W. 
Ins.  Co.,  116  id.  599 ;  WaUerstein  v.  C.  Ins.  Co.,  44  id.  204 ; 
Code  Civ.  Pro.  §  533 ;  Rehberg  v.  Mayor,  etc.,  91  N.  Y.  141.) 
The  evidence  was  abundantly  sufficient  to  authorize  a  finding 
that  tlie  defendant  company  had  waived  all  defenses  to  the 
plaintiffs'  claim,  and  estopped  itself  from  denying  liability. 
{Tit^  V.  G.  F.  Ins.  Co.,  81  N.  Y.  410 ;  Rolyy  v.  A.  C  /n*. 
Co.,  120  id.  510;  Brink  v.  H.  F.  Ins.  Co.,  80  id.  108,  113  ;• 
Prentice  v.  K.  L.  Ins.  Co.,  77  id.  483,  488 ;  Good^mn  v.  M. 
M.  L.  Ins.  Co.,  73  id.  480 ;  CJiamherlain  v.  M.  Ins.  Co.,  3 
N.  Y.  Supp  701.)  The  trial  court  was  fully  justified  in  hold- 
ing that  the  evidence  was  sufficient  to  authorize  the  jury  to 
find  that  Mr.  Little  had  authority  to  represent  the  defendant 
in  matters  occurring  after  loss.  ( Van  Alien  v.  F.  J.  S.  Ins. 
Co.,  72  N.  Y.  604;  Beyininghoff  y.  A.  Ins.  Co.,  93  id.  495, 
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503;  Wyman  v.  P.  M.  L.  Ins.  Co,,  6  K  Y.  Supp.  289; 
Davis  V.  Z.  Ins.  Co.,  18  Hun,  230 ;  McCahe  v.  D.  C\  M.  Ins. 
Co.,  14  id.  599.) 

FoLLETT,  Ch.  J.  The  plaintifb  do  not  assert  that  the  loss 
was  occasioned  by  any  of  the  perils  insured  against  except 
fire.  The  defendant  insists  that  the  fire  was  cansed  by  some 
part  of  the  lime  being  put  on  board  daring  a  rain  storm,  and 
that  the  defendant  is  exempt  from  liability  under  the  clause 
which  provides  that  it  shall  not  be  liable  in  case  the  loss  arises 
'^^  from  want  of  ordinary  care  and  skill  in  loading  and  stowing 
the  cargo  of  said  vessel." 

The  captain  of  the  boat  and  his  son,  who  placed  the  cargo 
on  board,  testified  that  the  lime  was  not  wet  while  it  was  being 
transferred  from  the  cars  to  the  boat,  that  the  hatches  were 
-carefully  closed  and  the  barrels  on  deck  were  well  protected 
by  canvas.  No  evidence  was  given  which  tended  to  contradict 
the  positive  testimony  of  the  captain  and  his  son.  Under  this 
state  of  the  proof,  the  Circuit  Court  could  not  properly  non- 
suit the  plaintiffs  on  the  ground  that  the  boat  was  improperly 
laden.  It  is  also  insisted  by  the  defendant  that  if  tlie  lime 
was  dry  and  in  good  order  when  taken  on  l)oard,  it  must  have 
been  wet  by  means  of  a  leak  while  the  boat  was  on  its  trip 
from  Green  Island  to  Albany,  and  that,  therefore,  the  boat 
must  have  been  unseaworthy,  as  no  storm  was  encountered  and 
no  accident  happened  during  the  trip.  The  undisputed  tes- 
timony shows  that  the  boat  was  built  in  1880  or  1881,  had 
been  kept  in  good  repair  and  was  thoroughly  overhauled  and 
repaired  late  in  the  summer  before  the  loss.  No  witness  tes- 
tified to  the  existence  of  defects  in  the  boat,  and  there  is  no 
evidence  of  unseaworthiness  unless,  as  the  defendant  contends, 
they  are  inferrible  from  the  slacking  of  the  lime.  In  support 
of  the  defendant's  contention,  we  are  referred  to  Van  Wtckle 
V.  Mechanics  i&  Tr.  Lis.  Co.  (16  J.  &  S.  95  ;  aif.  97  N.  Y.  350) 
and  to  Berwind  v.  Greenwich  Ins.  Co.  (114  id.  231).  In  both 
of  these  cases  it  was  held  at  Circuit  that  the  boats  were  unsea- 
worthy when  they  left  tlieir  ports.      The  reports  of    Van 
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WicJde^s  case  do  not  agree  as  to  the  circumstances  attetiding 
the  loss.  The  Superior  Court  said  that  the  boat  sank  at  its 
dock  after  a  voyage  occupying  about  forty-eight  hours,  in  fine 
weather  and  on  a  smooth  sea,  having  encountered  116  sea  peril. 

In  the  Court  of  Appeals  it  was  said  that  within  twenty-four 
hours  after  the  boat  began  its  voyage,  it  was  found  abandoned 
by  its  master,  soon  went  down,  and  that  it  had  not  encountered 
any  sea  peril  on  the  voyage.  In  BerwincTs  case  the  boat  was 
being  towed  from  South  Amboy,  N.  J.,  to  New  York  city, 
and  when  a  few  hours  out  it  sank  in  a  smooth  sea,  witliout 
having  met  with  any  accident  or  sea  peril.  In  both  cases  the 
plaintifEs  failed  to  show  that  the  loss  was  caused  by  any  peri] 
insured  against  Those  boats  were  lost  by  leaks  lai^  enough 
to  sink  them  in  a  smooth  sea,  and  in  fine  weather  a  few  hours 
after  leaving  port.  In  both  cases  it  was  well  held  that  it  was 
shown  that  they  were  unseaworthy  when  the  voyages  began. 
Sut  in  the  case  at  bar,  there  is  no  evidence  that  the  slacking 
of  the  lime  was  caused  by  a  leak  in  the  boat  of  sufiicient  size 
to  cause  it  to  be  unseaworthy,  or  that  it  was  caused  by  any 
leak. 

When  the  boat  was  tested  after  it  was  discovered  to  be  on 
"fire,  but  one  inch  of  water  was  found.    No  attempt  was  made 

to  show  what  care  the  lime  had  received  before  it  was  delivered 

■ 

:from  the  cars,  and  some  of  it  may  have  been  suflSciently  wet 
to  cause  it  to  begin  to  slack  before  it  was  loaded.  We  do  not 
think  the  evidence  justified  the  Circuit  in  holding  that  the 
slacking  was  caused  by  a  leak  of  sufficient  size  to  .make  the 
boat  unseaworthy. 

Was  there  a  fire  on  board  the  boat  which  caused  its  loss  ? 
In  N,  Y.  cfe  B.  D.  Express  Co.  v.  Traders'  cfe  M.  Ins,  Co. 
^132  Mass.  377),  there  was  an  insurance  against  loss  by  fire  on 
goods  which  were  being  trans])orted  by  a  steamboat  which 
came  in  collision  with  another  boat,  causing  a  fire ;  the  boat 
was  sunk  before  the  goods  insured  were  injured  by  fire,  and 
this  was  held  to  be  a  loss  covered  by  the  policy.  In  City  Fire 
Ills.  Co.  v.  Corlies  (21  Wend.  367),  there  was  an  insurance  on 
goods  against  loss  by  fire.    The  building  in  which  they  were  kept 
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was  by  the  direction  of  the  city  authorities  blown  up  to  prevent 
the  spread  of  a  conflagration.  It  was  found  as  a  fact  that  the 
building  would  have  been  burned  had  it  not  been  destroyed ; 
the  goods  insured  were  destroyed  by  the  explosion,  and  it  was 
held  that  the  insurer  was  liable  for  the  loss. 

In  the  case  at  bar  it  clearly  appears  that  the  boat  would 
have  been  destroyed  by  fire  had  it  not  been  sunk.  After  it 
was  sunk  it  was  found  that  the  sides  of  the  boat  looked  as 
wood  does  after  it  has  been  "afire,  kind  of  black,  charred  like, 
and  the  barrels  all  swelled  up."  A  witness  who  examined 
the  boat  about  the  middle  of  June  with  Mr.  Owen  the 
defendant's  agent,  testified:  "At  the  time  Mr.  Owen  and 
I  looked  into  the  boat  we  found  pieces  of  barrel  like,  and 
found  several  pieces  of  heads  of  barrels  that  were  burned  into 
charcoal  like."  This  evidence  which  was  uncontradicted, 
clearly  shows  that  ignition  or  combustion  had  begun  before 
the  boat  was  sunk.  This  taken  in  connection  with  the  evi- 
dences of  fire  which  were  discovered  before  the  boat  was 
sunk,  the  smoke  issuing  from  the  hold,  with  the  deck  so  hot 
that  the  pitch  oozed  from  its  seams,  makes  it  reasonably  cer- 
tain that  a  fire  had  broken  out  in  the  vessel  before  it  was  sunk, 
and  which  was  the  proximate  cause  of  the  loss.  As  was  well 
said  in  Scripture  v.  Lowell  Mutual  F.  Ins.  Co.  (64  Mass.  356- 
359),  "  It  may  well  happen  that  serious  damage  within  the 
scope  of  a  fire  policy  shall  be  done  to  a  building  or  to  its  con- 
tents, by  the  action  of  fire  in  scorching  paint,  cracking  pictures, 
glass,  furniture,  mantel-pieces  and  other  objects,  or  heating 
and  thus  actually  destroying  many  objects  of  commerce, 
and  yet  all  this  without  actual  ignition ;  /  that  is,  visible 
inflammation." 

In  this  case  the  charred  wood  renders  it  reasonably  certain 
that  there  was  actual  burning  by  flame,  or  at  least  it  was  not 
so  certain  that  there  was  no  fire  that  the  Circuit  was  author- 
ized to  so  decide  as  a  matter  of  law.  (May  Ins.  §  402.)  The 
Circuit  clearly  erred  in  holding  that  the  evidence  of  burning 
was  insuflicient  to  justify  the  submission  of  the  question  to  the 
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Wa8  the  evidence  sufficient  to  warrant  the  jury  in  finding 
that  tlie  plaintiffs  abandoned  the  boat  as  a  total  loss  and  that 
the  defendant  accepted  of  the  abandonment. 

On  May  9,  1887,  the  day  but  one  after  the  loss,  Mr.  Little^ 
tlie  agent  who  issued  the  policy,  was  notified  of  the  ac^cident 
and  on  the  same  day  examined  the  wreck.  May  tenth,  the 
captain  of  the  boat  verified  a  statement  of  the  circumstances 
of  the  loss  and  gave  it  to  the  defendant's  agent,  who  May 
eleventh,  mailed  it,  with  a  full  statement  of  his  own  of  the 
condition  of  the  wreck,  to  the  defendant.  These  statements 
were  received  on  the  next  day  and  were  retained.  In  June 
Mr.  Little  received  a  letter  from  Mr.  Owen,  defendant'i^ 
adjuster,  in  which  he  stated  that  he  had  examined  the  wreck, 
and  t}iat  he  would  return  to  Albany  in  a  few  days  and  ''  pick 
her  up ; "  the  information  contained  in  this  letter  was  com- 
municated to  plaintifEfi.  The  term  "  pick  her  up  "  was  testified 
by  the  witnesses  to  mean,  to  raise  the  boat.  July  11,  1887, 
the  plaintiffs  verified  formal  proofs  of  loss  and  executed  an 
assigimient  to  the  defendant  of  all  of  their  interest  in  the  boat 
which  were  delivered  to  and  retained  by  the  insurer.  Sep* 
tember  5,  1887,  the  captain,  at  the  defendant's  request,  veri- 
fied  and  delivered  to  it  a  further  detailed  statement  of  the 
loss.  There  is  no  evidence  that  tlie  defendant  did  not  author- 
ize Little  to  act  as  its  agent  in  this  matter,  but  on  the  contrary 
it  appears  that  they  paid  the  expenses  which  he  incurred  in 
the  examination  of  the  wreck.  Under  this  state  of  the  prootV 
it  was  error  for  the  Circuit  to  hold,  as  a  matter  of  law,  that 
the  boat  had  not  been  abandoned  by  the  plaintiifs,  and  that 
the  defendant  had  not  accepted  of  the  abandonment. 

The  order  should  be  affirmed  and  judgment  absolute  i*en- 
dered  against  the  appellant  with  costs. 

All  concur,  except  Landon,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 
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Haria  L.  Daly,  Respondent,  v,  John  S.  Wise,  Appellant. 


Where  a  lease  of  the  whole  of  an  unfurnished  dwelling  for  a  definite  term 
contains  no  covenant  on  the  part  of  the  lessor  that  the  premises  are  in 
good  condition,  or  that  he  will  put  or  keep  them  so,  a  covenant  may  not 
be  implied  that  the  dwelling  is  without  inherent  defects,  rendering  it 
unfit  for  a  residence. 

M  9eems,  however,  where  the  lessor,  knowing  at  the  time  of  the  execution 
of  the  lease  of  the  existence  of  secret  defects  or  conditions  rendering  (he 
building  unfit  for  a  residence,  fraudulently  represents  to  the  lessee  that 
they  do  not  exist,  or  fraudulently  conceals  their  existence,  if  the  leasee 
abandons  the  house  because  thereof,  he  will  not  be  liable  for  rent  subse- 
quently accruing. 

Xt  seeiws,  also,  that  in  case  a  party  for  the  purpose  of  inducing  another  to 
contract  with  him,  states  that  a  material  fact  does  or  does  not  exist, 
without  having  knowledge  of  the  truth  of  the  statement  and  without 
baving  reasonable  grounds  for  believing  it  to  be  true,  he  is  liable  In 
Iraud,  if  the  statement  is  relied  on  and  is  subsequently  found  to  be 
false,  although  he  had  no  actual  knowledge  of  its  imtruth. 

A  lessee  occupying  under  such  a  lease  abandoned  the  premises  because  of 
their  unsanitary  condition,  resulting  from  defective  plumbing.  In  an 
action  to  recover  rent  thereafter  accruing,  the  defendant  testified  that 
plaintiff's  agent  represented  that  the  plumbing  was  all  in  good  condition; 
that  it  had  been  fixed  as  they  thought  it  ought  to  be.  It  was  not  shown 
that  plaintiff  or  the  agent  knew  this  statement  to  be  false,  or  that  it 
was  made  without  actual  or  supposed  knowledge,  or  that  it  was  made 
in  bad  faith,  or  that  the  plumbing  had  not  been  fixed  as  stated.  Held, 
thAt  a  verdict  in  defendant's  favor  was  justified. 


flrgued  Marcli  9,  1892;  decided  April  19,  1893.) 


Appeal  from  judgment  of  tlie  (ireneral  Term  of  the  Court 
x)f  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  November  13,  1890,  which 
affirmed  a  judgment  in  favor  of  plaintiflE  entered  upon  a  ver- 
dict directed  by  the  court,  and  also  affinned  an  order  denying 
9k  motion  for  a  new  trial. 

September  27, 1888,  the  litigants  entered  into  a  written  lease 
f>y  which  the  plaintiff  let  to  the  defendant  an  tmfumished 
dwelling,  known  as  334  West  Fifty-eighth  street,  in  the  city 


1892.]  Daly  v.  Wise.  307 


Statement  of  caae. 


of  New  York,  for  one  year  from  October  15,  1888,  for  $1,800, 
payable  $150  October  15, 1888,  and  a  like  sum  on  the  fifteenth 
day  of  each  succeeding  month.  The  lease  contained  no  cove- 
nant in  respect  to  the  then  condition  of  the  house,  nor  that 
the  lessor  should  put  or  keep  it  in  repair.  November  15, 
1888,  the  defendant  began  to  occupy  the  premises,  paid  the 
rent  for  four  months,  until  January  15,  1889,  and  continued 
in  occupation  until  February  2,  1889,  when  he  abandoned 
them  because  of  their  unsanitary  condition  arising  from  defect- 
ive plumbing.  February  4^  1890,  this  action  was  begun  to 
recover  the  sums  due  by  the  terms  of  the  lease  on  the  15th 
days  of  February,  March,  April  and  May,  1889  —  six  hundred 
dollars  in  all  —  with  interest.  The  defendant  answered  that 
he  was  induced  to  enter  into  the  lease  by  the  oral  representa- 
tion of  the  plaintiffs  agent:  ^^That  the  building  on  said 
premises  was  properly  constructed  and  in  thorough  repair,  the 
more  especially  in  the  matter  of  plumbing  and  sanitary 
arrangements,  and  that  this  defendant  signed  said  lease,  rely- 
ing upon  the  faitli  of  said  repi*esentation  so  made  as  aforesaid." 
It  was  also  alleged :  "  That  when  defendant  entered  into  pos- 
session of  said  premises  it  was  discovered  that  said  representa- 
tions were  untrue,  and  that  said  premises  were  unfit  for  the 
purposes  of  a  residence,  in  that  there  existed  hidden  defects 
in  the  plumbing  and  construction  of  the  sewer  and  other  pipes, 
and  the  sanitarian  arrangements  in  the  buildings  thereon. 
That  such  defects  were  concealed  from  view  and  were  not 
discovered  until  the  effect  thereof  became  apparent  in  the 
health  of  the  defendant's  family.  That  by  reason  of  said 
defects  the  said  building  became  charged  with  sewer  gas  and 
other  foul  and  poisonous  odors,  thereby  causing  the  defendant, 
his  wife,  children  and  servants  to  become  sick  and  in  great 
danger  of  death,  and  they  so  continued  sick  and  in  danger 
until  the  defendant  was  evicted  from  said  premises,  as  herein- 
after set  out." 

At  the  close  of  the  evidence  neither  party  asked  to  have  any 
question  of  fact  submitted  to  the  jury,  but  each  moved  that  a 
verdict  be  directed  in  his  or  her  favor.     The  defendant's  I 
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motion  was  refused  and  he  excepted,  but  the  plaintiffs  motion 
was  granted  and  the  defendant  again  excepted.  No  other 
exceptions  are  contained  in  the  record,  and  the  only  questions 
reviewable  in  this  court  are  tliose  presented  by  tlie  two  excep- 
tions mentioned.  A  judgment  was  entered  on  the  verdict  for 
the  plaintiif,  which  was  affirmed  at  General  Term.  No  opinion 
was  written,  but  tlie  case  was  decided  upon  tlie  opinion  of  the 
same  court  (15  Daly,  431),  in  another  action  arising  over  the 
same  lease. 

John  S,  Wise  for  appellant.  The  false  representation  by  the 
plaintiffs  agent  that  the  plumbing  was  in  good  repair  was 
fraudulent  (Smith  v.  Marrable^  11  M.  &  W.  5;  Rhine- 
lander  V.  Seaman^  13  Abb.  [N.  C]  455 ;  Wallace  v.  Leniy 
1  Daly,  481 ;  Hawkhis  v.  Palmer,  57  K  Y.  664 ;  Ham- 
mond V.  Pennock,  61  id.  145 ;  JaUife  v.  T/i'fe,  1  Call.  307.) 
The  false  representation  being  upon  a  material  point,  vitiated 
the  lease.  (McAdam  on  Landl.  &  Ten.  120.)  Even  if  the 
representation  of  the  agent  be  held  not  to  be  fraudulent,  and 
even  in  the  absence  of  a  covenant  to  repair  in  the  lease,  there 
was  a  constructive  eviction  of  the  defendant  {Tollman  v. 
Murphy,  120  N.  Y.  345;  Thomas  v.  Nelson,  69  id.  118; 
Bradley  v.  DeGorcannin,  12  Daly,  393 ;  Lawr^ce  v.  Bur- 
riU,  17  Abb.  [N.  C]  312.) 

Robert  Sturges  for  respondent.  Under  tlie  common  law, 
the  landlord  was  not  bound,  in  the  absence  of  an  express  cove- 
nant in  the  lease,  to  make  repairs.  {MeGlashan  v.  TaUmxidge, 
37  Barb.  313;  Franklin  v.  Brawn,  118  N.  Y.  110;  WiUy  v. 
Matthews,  52  id.  512  ;  Edwards  v.  McLean,  122  id.  302 ; 
Mayer  v.  MoUer,  1  Hill,  491 ;  Franklin  v.  Brown,  118  X. 
Y.  110.)  In  the  absence  of  an  express  covenant,  the  tenant  is 
without  remedy,  even  if  the  demised  premises  are  unfit  for 
occupation.  It  is  no  defense  to  an  action  for  the  rent  that  the 
premises  were  and  continued  to  be  unhealthy,  noisome  and 
offensive,  and  unsuitable  for  a  dwelling.  {McGUishen  v.  TaU- 
7nadge,   37   Barb.   313;   MoffaU   v.   Smith,  4  N.    Y.  126; 
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Franklin  v.  Brmvn^  118  id.  110 ;  Edwards  v.  McLean^ 
122  id.  302 ;  Hmjoard  v.  DoolMe,  3  Duer,  464 ;  Chadwick 
V.  Woodward^  13  Abb.  [N.  C]  441 ;  CouUon  x.  Whiting^ 
12  Daly,  413;  Sefrey  v.  Hartmu,  56  N.  Y.  398;  Fmcler 
V.  Stevens,  8  J.  &  S.  479.)  The  statute  (Chap.  345,  Laws  of 
1860)  has  not  affected  the  common-law  rule  requiring  the  ten- 
ant to  make  ordinar}'  repairs.  {Sheary  v.  Adams^  18  Hun, 
181 ;  Suydam  v.  JarJcson^  54  N.  Y.  450 ;  Cmilson  v.  WkUing^ 
12  Daly,  408 ;  Svtphen  v.  Seebas,  12  id.  139 ;  Edwards  v. 
Mclj»nn^  122  N.  Y.  302;  Chadwick  v.  Woodward^  13  Abb. 
[N.  C]  441.)  There  is  no  proof  in  this  case  that  the  illness 
complained  of  in  defendant's  family  was  caused  by  sewei 
gas  or  any  othfir  definite  cause.  {Reeves  v,  Ilyde^  11  N.  Y.  S. 
R.  681.)  The  defendant  cannot  claim  to  be  relieved  from 
payment  of  rent  under  the  covenant  of  quiet  enjoyment; 
(McAdam  on  Landl.  &  Ten.  [2d  ed.]  481 ;  Edgerton  v.  Page^ 
20  N.  Y.  281;  Ilmoard  v.  DoolitOe,  3  Duer,  464.)  The 
responsibility  of  making  an  examination  as  to  the  existence  of 
defects  in  the  premises,  and  of  providing  against  their  ill 
effects,  must  rest  upon  the  person  who-intends  hiring  before 
the  execution  of  the  lease.  {Franklin  v.  Brown^  118  N.  Y, 
110.) 

Follett,  Ch.  J.  In  case  neither  party  requests  to  have  any 
question  of  fact  submitted  to  the  jury,  but  each  asks  that  a 
verdict  be  directed  in  his  favor,  the  court  is  authorized  to 
determine  the  fact  in  issue,  and  upon  appeal  the  disputed  facts 
are  deemed  to  have  been  determined  in  favor  of  the  party  for 
whom  the  verdict  is  directed.  {Kirtz  v.  Peck^  113  N.  Y.  222 ; 
Dillon  V.  Cockcroft^  90  id.  649 ;  Provost  v.  McEncroe^  102 
id.  650.)  This  case  must  be  determined  upon  the  theory 
that  all  the  disputed  facts  have  been  found  in  favor  of  the 
plaintiff. 

In  case  the  whole  of  an  unfurnished  dwelling  is  leased  for 
a  definite  tenn,  under  a  single  contract  which  contains  no 
covenant  that  the  premises  are  in  good  /epair,  or  that  the  lessor 
will  put  or  keep  them  so,  the  law  does  not  imply  a  covenant 
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on  the  part  of  the  lessor  that  the  dwelling  is  without  inherent 
defects  rendering  it  unfit  for  a  residence.  {^Franklin  v. 
Brown,  118  K  Y.  110.)  In  Smith  v.  Marrable  (11  M.  & 
W.  5)  a  contrary  rule  was  laid  down  by  Baron  Pabke.  That 
case  arose  out  of  a  contract  to  let  a  furnished  dwelling  for  six 
weeks  at  eights  guineas  per  week.  The  tenant  moved  in,  but 
found  the  house  so  infested  with  bugs  that  it  was  uninhabitable, 
and  at  the  end  of  the  first  week,  left,  paying;  the  rent  for  that 
week.  In  an  action  brought  to  recover  rent,  it  was  held  in  the 
opinion  delivered  by  Baron  Parke,  concurred  in  by  Barons 
Alderson  and  Gurney  :  "  That  if  the  demised  premises  are 
encumbered  with  a  nuisance  of  so  serious  a  nature  that  no 
person  can  reasonably  be  expected  to  live  in  th^m,  the  tenant 
is  at  liberty  to  throw  them  up.  This  is  not  the  case  of  a  con- 
tract on  the  part  of  the  landlord  that  the  premises  were  free 
from  this  nuisance ;  it  rather  rests  in  an  implied  condition  of 
law,  that  he  undertakes  to  let  them  in  a  habitable  state." 

Chief  Baron  Abinger  concurred  upon  the  ground  that :  "  A 
man  who  lets  a  ready  furnished  house  surely  does  so  under  the 
implied  condition  or  obligation,  call  it  which  you  will,  that 
the  house  is  in  a  fit  state  to  be  inhabited." .  The  opinion  of 
Baron  Parke  was  rested  on  the  authority  of  Edwards  v. 
EtheHngton  (Ry.  &  M.  268);  S,  C.  (7D.  &  R.  117)  and 
Collins  V.  Barrow  (1  M.  &  Rob,  112),  both  of  which  cases 
together  with  Salisbury  v.  Marshal  (4  C.  &  P.  65)  were 
expressly  overruled  by  Hart  v.  Windsor  (12  M.  &  W.  ^^, 
in  which  Parke  said :  "  We  are  under  no  necessity  of  decid- 
ing in  the  present  case,  whether  tliat  of  Stnith  v.  Marrahle 
be  law  or  not.  It  is  distinguishable  from  the  present  case  on 
the  ground  on  which  it  was  put  by  Lord  Abinger,  both  on 
the  argument  of  the  case  itself,  but  more  fully  in  that  of 
Sutton  V.  Temple  (12  M.  &  W.  52),  for  it  was  the  case  of  a 
demise  of  a  ready  furnished  house  for  a  temporary  residence 
at  a. watering  place.  It  was  not  a  lease  of  real  estate  merely. 
But  that  case  certainly  cannot  be  supported  on  the  ground  on 
which  I  rested  my  judgment." 

Smith  V.  Marrahle  was  decided  at  Hilary  Term,  1843,  and 
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UaH  V.  WincUar  and  Sutton  v.  Temple^  at  Michaelmas  Tern^ 
of  the  same  year.  The  rule  laid  down  in  Smith  v.  Marrahle 
by  Abinoer,  B.,  as  applicable  to  furnished  houses,  has  been 
followed  in  CartipbeU  v.  Lord  Wenloek  (4  F.  &  F.  716)  and 
Wilson  V.  Ilatton  (L.  R.  [2  Exch.  Div.]  336),  but  tlie  rule  aa 
stated  by  Parke,  B.,  has  not  been  followed  in  England  or  in 
this  state.  {Franklin  v.  Brown^  118  N.  Y.  110.)  The  defends 
ant  cannot  escape  liability  for  rent  on  the  ground  that  the  la^y 
implied  a  covenant  that  the  dwelling  was  iit  for  habitation. 

Is  the  evidence  contained  in  the  record  sufficient  to  have 
required  the  trial  court  to  liave  lield,  as  a  matter  of  law,  that 
tlie  plaintiff  fraudulently  represented  that  the  dwelling  and  ita 
fixtures  were  in  good  condition,  or  that  she  fraudulently  con* 
cealed  from  the  plaintiff  tike  factt  that  it  W£us  in  an  unsanitary 
condition  I 

In  case  tlie  owner  of  a  dwelling  knows  that  it  has  secret 
defects  and  conditions  rendering  it  unfit  for  a  residence,  and 
fraudulently  represents  to  one  who  )>ecomes  a  tenant  that  the 
defects  and  conditions  do  not  exist,  or  if  he  fraudulently  cou^ 
ceals  their  existence  from  him,  the  lessee,  if  he  abandons  the 
house  for  such  cause,  will  not  be  liable  for  subsequently  accru- 
ing rent.  (WaUuce  v.  Lent^  1  Daly,  481 ;  Jacksmi  v.  Odell^ 
12  id.  345;  Rheinlander  v.  Seaman^  13  Abb.  [N.  C]  455; 
Cesar  v.  KarutZy  60  N.  Y.  229.)  In  the  case  at  bar  the 
defendant  testified,  and  in  this  he  was  not  contradicted,  that 
when  he  first  w«nt  to  the  house  with  the  plaintiff's  agent  he 
said :  "  I  complained  to  him  (the  agent)  at  the  time,  that  I 
thought  some  of  the  plumbing  looked  old.  He  said  that  Mrs, 
Daly  was  very  stiff,  determined  not  to  put  in  any  new,  that  it 
was  all  in  good  condition,  that  they  had  fixed  it  as  they  thought 
it  ought  to  be."  This  is  the  only  representation  which  wag 
made  by  the  plaintiff,  or  her  agent  in  respect  to  the  sanitary 
condition  of  the  dwelling.  It  was  not  shown  that  the  plaintifl 
or  her  agent  knew  that  the  representations  were  false,  or  that 
the  plumbing  was  out  of  order,  and  fraudulently  concealed  the 
fact.  This  takes  the  case  out  of  the  rule  above  referred  to  in 
respect  to  the  owner's  liability  in  case  he  fraudulently  misrep» 
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resents  tlie  condition  of  the  dwelling  or  knowing  that  it  is  in 
bad  condition  fraudulently  conceals  the  fact  from  the  person 
who  becomes  the  lessee. 

Is  the  defendant  liable  for  having  stated  that  a  material 
fact  existed  which  did  not  exist,  i,  <?.,  tliat  the  plumbing  was  in 
good  order,  upon  the  theory  that  she  was  bound  to  know 
\vhether  or  not  the  statement  was  true. 

In  case  a  party,  for  the  purpose  of  inducing  another  to  con- 
tract with  him  states,  on  his  personal  knowledge,  that  a  material 
fact  does  or  does  not  exist,  without  having  knowledge  whetlier 
the  statement  is  true  or  false,  and  without  having  reasonable 
grounds  to  believe  it  to  be  true,  is  liable  in  fraud,  if  the  state- 
ment is  relied  on  and  is  subsequently  found  to  be  false,  although 
he  had  no  actual  knowledge  of  the  untruth  of  the  statement. 
{BenneU  v.  Judsan^  21  N.  Y.  238 ;  Marsh  v.  FalJcer^  40  id. 
562  ;  Oherlander  v.  jSpiess^  45  id.  175  ;  Wakernan  v.  Ddlley^ 
61  id.  27 ;  2  Pom.  Eq.  Juris.  §§  887,  888 ;  Story's  Eq.  Juris. 
§  193.) 

It  does  not  appear  that  the  plumbing  had  not  t>een  fixed  as 
Btated,  nor  that  the  statement  that  "  it  was  all  in  good  condi- 
tion," was  made  without  actual  or  supposed  knowledge  of  its 
condition,  nor  that  it  was  made  in  bad  faith,  and  we  think  the 
case  does  not  fall  within  the  principle  of  the  authorities  last 
cited. 

The  defendant  cannot  escape  liability  on  the  ground  that 
the  statement  of  tlie  agent  amounted  to  a  warranty  because  it 
is  not  so  pleaded  in  the  answer. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 
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Charlotte  Wainwright,  Respondent,  v,  William  G.  Low 

et  al.,  Appellants. 

Under  the  provision  of  the  act  of  1874  (Chap.  261,  Laws  of  1874),  amend- 
ing the  act  of  1845  (Chap.  115,  Laws  of  1845),  in  reference  to  aliens 
taking  and  holding  lands  in  this  state,  which  provides  that  if  an  alien 
resident,  or  a  naturalized  or  native  citizen,  "  has  died  or  shall  hereafter 
die  "  holding  a  conveyance  of  lands  in  the  state,  purchased  by  such  per- 
son, and  "  leaving  persons  who  would  answer  the  description  of  heirs," 
such  persons,  whether  citizens  or  aliens,  may  take  and  hold  the  lands  as 
heirs,  etc.,  the  state  surrendered  its  title  to  lands  acquired  by  escheat 
previous  to  the  passage  of  the  act,  of  which  it  had  not  before  that  time 
assumed  in  any  manner  to  make  disposition,  where  the  person  to  whose 
title  the  state  so  succeeded,  died  leaving  alien  heirs. 

By  an  ante-nuptial  agreement,  S.,  in  contemplation  of  the  marriage,  con- 
veyed to  a  trustee  certain  lands,  the  trustee  to  pay  to  her  the  rents  and 
profits,  or  at  her  election  to  permit  her  to  hold  and  use  the  lands  during 
her  life,  and  upon  her  death  to  convey  them  as  she  by  deed,  appointment 
or  will,  "  should  order,  direct  or  appoint."  8.  retained  possession  of  the 
premises  until  her  death.  Held,  that  the  ante-nuptial  conveyance  did 
not  create  a  trust  within  the  meaning  of  the  Statute  of  Uses  and  Trusts 
<1  R.  8.  738,  g  55),  as  the  power  of  the  trustee  to  receive  and  apply  the 
rents  and  profits  was  dependent  on  the  election  of  S.,  and  she  exercised 
the  right  reserved  by  lier  to  herself  take  and  hold  the  property;  the*,  no 
title  vested  in  the  person  named  as  trustee  (1  H.  8.  727,  §  47;  Id.  728, 
§  49;  Id.  729,  §  58);  and  that,  therefore,  the  premises  were  held  und 
owned  by  8.  at  her  decease. 

8.  died  in  1871,  intestate  and  without  having  executed  an  appointment  or 
deed  as  prescribed  in  the  ante-nuptial  agreement.  8he  left  the  plaintiff, 
an  alien,  her  only  heir  at  law.  By  an  act  passed  in  1876  (Chap.  184, 
Laws  of  1876),  the  state  released  its  right  and  interest  in  the  lands  to  A., 
the  husband  of  8.,  with  the  proviso,  however,  that  nothing  therein  con- 
tained should  '^ affect  the  right  in  said  real  estate  of  any  heir  at  law." 
Before  the  passage  of  the  act  of  1874,  no  proceeding  for  escheat  had 
been  taken  by  the  state.  The  trustee  having  died,  upon  petition  of  A. 
a  new  trustee  was  appointed  by  the  court,  with  directions  to  convey  the 
premises  to  A.,  which  was  done.  In  an  Abtion  of  ejectment,  defendant 
claimed  title  under  said  conveyance  to  A.  Held,  that  upon  the  passage 
of  said  act  of  1874,  the  title  vested  in  plaintiff,  which  title  was  not 
affected  by  the  act  of  1876;  that,  therefore,  A.  acquired  and  conveyed 
no  title  or  interest  by  his  deed;  and  that  judgment  was  properly  directed 
for  plaintiff. 

Reported  below,  57  Hun,  886. 

(Argued  March  11,  1892;  decided  April  19,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  tlie  report  of  a  referee. 

This  was  an  action  of  ejectment,  brought  to  recover  certain 
premises  situated  in  the  city  of  Brooklyn. 

The  premises  were  conveyed  to  Sarah  Ann  Wood  in  May, 
1846.  She  was  then  the  widow  of  one  Wood,  who  died  in  or 
about  the  year  1836.  She  married  George  G.  Ackley  July  8, 
1846.  And  shortly  before  and  in  contemplation  of  such  mar- 
riage,  she  entered  into  an  ante-nuptial  trust  deed,  in  which 
Ackley  and  Edward  F.  Sanderson  joined,  whereby,  in  terms, 
the  premises  were  conveyed  to  Sanderson  in  trust  to  receive^ 
take  and  hold  the  rents,  issues  and  proiits,  and  to  pay  tlie  same 
or  any  portion  thereof  to  her,  or  to  such  person  or  persons  a& 
she  should  require  or  direct  for  her  sole  and  separate  use,  or 
at  lier  election .  to  suffer  and  permit  her  to  take,  hold,  receive 
and  use  such  real  estate  for  her  own  separate  use  and  benefit, 
and  upon  her  decease  to  convey  the  premises  to  such  ]>erson 
or  persons,  and  for  such  uses  and  purposes  as  she  "  by  deed 
of  appointment  or  instrument  in  the  nature  of  a  last  will  and 
testament,  under  hand  and  seal  duly  made  and  executed  in  the 
presence  of  two  or  more  witnesses,"  should  "  order,  direct  ur 
appoint."  Mrs.  Ackley  continued  in  the  possession  of  the 
premises,  and  she  and  her  husband  (Ackley)  resided  there  until 
her  death  in  1871,  and  Ackley  continued  to  reside  there  until 
liis  death  in  August,  1876. 

After  her  death,  a  deed  bearing  date  July  8,  1847,  having 
her  name  subscribed  to  it,  but  without  any  attesting  witness 
or  certificate  of  acknowledgment,  was  found  in  her  bureau 
drawer,  by  the  terms  of  which  instrument,  after  reciting  some- 
thing of  the  ante-nuptial  deed  before  mentioned,  she  author- 
ized and  directed  Edward  F.  Sanderson  to  convey  tlie  i)reiniseft 
to  George  G.  Ackley.  The  referee  found  that  Mrs.  Ackley 
signed  her  name  to  this  deed  of  appointment,  but  that  she 
didn't  do  so  with  the  intent  to  execute  and  give  legal  effect  to 
it,  and  she  did  not  during  her  life  deliver  such  instrument  to 
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Ackley  or  Sanderson,  or  to  any  other  person ;  but  that  she 
retained  such  paper  in  her  possession  to  the  time  of  her  deatli. 
Sanderson  died  in  1866.  In  April,  1876,  the  legislature  passed 
"  An  Act  to  release  the  right,  title  and  interest  of  the  People 
of  the  State  of  New  York  to  George  G.  Ackley,  husband  of 
Sarah  Ann  Ackley,  deceased,  in  certain  real  estate  situate  in 
the  city  of  Brooklyn,  and  also  in  the  town  of  Flatbush  in  the 
county  of  Kings  and  state  of  New  York."  The  land  in 
question  was  included  in  that  mentioned  in  the  act ;  and  by  tlie 
second  section  it  was  provided  that  "  Nothing  in  this  act  con- 
tained shall  be  so  construed  as  to  affect  the  right  in  said  real 
estate  of  any  heir  at  law."  In  May,  1876,  Ackley,  by  his 
petition  to  the  Supreme  Court,  sought  the  appointment  of  a 
trustee  in  place  of  Sanderson,  deceased,  and  direction  to  him 
to  convey  the  premises  to  the  petitioner ;  and  such  proceed- 
ings were  thereupon  had  that  David  Barnett  was  appointed 
such   trustee  and  directed  to  make  such  conveyance.     The 

t 

direction  was  executed.  And  in  July,  1876,  Ackley  and  his 
wife  Margaret  Ackley  conveyed  the  premises  to  one  Hunting, 
who  immediately  reconveyed  them  to  Mrs.  Ackley.  She  con- 
veyed to  one  Sayres  in  February,  1882,  and  he  reconveyed  to 
her  in  April,  1885.  In  April,  1885,  she  conveyed  to  defend- 
ant Low,  under  whom  the  other  defendant  occupied  the  pi-em- 
ises.  Mrs.  Sarah  Ann  Ackley  died  intestate  in  1871.  The 
plaintiff,  her  sister  and  her  only  heir  at  law,  was  born  in 
England  and  has  never  resided  in  or  become  a  citizen  of  the 
United  States,  but  is  a  subject  of  the  crown  of  Great  Britain. 
Tlie  intestate  was  also  a  native  of  England.  Her  first  husband. 
Wood,  was,  at  the  time  of  their  marriage,  a  citizen  of  the 
United  States. 

The  referee  directed  judgment  for  the  plaintiff. 

Further  facts  are  stated  in  the  opinion. 

Williaiyi  O.  Lmjo  for  appellants.  The  deed  of  appointment 
was  valid,  though  not  acknowledged.  {Strough  v.  Wilder^  11^ 
N.  Y.  530 ;  86  id.  603,  608 ;  3  Kern.  509 ;  Rkhardsm  v. 
Pulver^  63  Barb.  71 ;  4  Kent'p  Comm.  333 ;  Clark  v.  CreffOy, 
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47  Barb.  600 ;  /;i  re  BoMnson.,  37  N.  Y.  261 ;  MUhanlc  r. 
Crain,  25  How.  Pr.  193;  In  re  Wari^ig,  99  N.  Y.  114) 
Assuming  that  Mrs,  Ackley  died  without  having  executed  a 
deed  of  appointment,  the  property  passed  to  her  Iieirs,  if  she 
had  any  capable  of  inheriting.  (2  R.  S.  729,  748,  §§  60-68, 
81,  82,  83;  Liihrs  v.  Eim^r,  80  K  Y.  176;  McCanghal  v. 
liyan^  27  Barb.  376;  Ettenheimer  v.  Raffeman^  66  id.  374; 
Hanenheiin  v.  Lynkam^  100  IT.  S.  483 ;  Laws  of  1876,  chap. 
184.)  Lands  held  in  trust,  if  not  devised  by  cestui  que  trtist^ 
descend  to  his  lieirs.     (1  R.  S.  574 ;  Gerard  on  Tit.  365.) 

S,  R.  Ten  Eyck  for  respondent.  The  findings  of  facts  made 
by  the  referee  are  conclusive  upon  this  court,  for  they  are  all 
based  upon  conflicting  or  undisputed  evidence.  (Code  Civ. 
Pro.  §§  992,  993,  1337;  IlaJpin  v.  P.  Ins.  Co.,  118  X.  Y, 
171  ;  Flach  v.  VU.  of  Green  hlund,  2  N.  E.  Rep.  267 ;  Fan- 
dervoort  v.  Goiildy  36  N.  Y.  639 ;  Wood  v.  Wood,  83  id.  575.) 
The  trust  attempted  to  be  created  by  the  ante-nuptial  deed 
executed  by  Mrs.  Ackley  was  void,  and  the  title  to  the  prem- 
ises remained  in  her  notwithstanding  its  execution.  {D,  D. 
Co.  V.  Stillman,  30  N.  Y.  194  ;  In  re  Livingston,  34  id.  568 ; 
Alhreoht  V.  Pell,  11  Hun,  127 ;  Herman  v.  Roberts,  64  N.  Y. 
333;  MiUer  \.  Wright,  12  Cent.  Rep.  212;  Nichols  \.  Wal- 
worth, 4  Den.  385  ;  Watkins  v.  Reyn-olds,  25  N.  E.  Rep.  322.) 
If  a  valid  power  in  tioist  was  created  by  the  ante-nuptial  trust 
deed  executed  bv  Mi's.  Acklev,  it  did  not  divest  her  of  her 
title  to  the  premises.  The  title  remained  in  her  subject  to  the 
execution  of  the  power.  {In  re  Livingston,  34  N.  Y.  568 ; 
Allen  V.  De  Witt,  3  id.  278  ;  Barber  v.  Cary,  1  Keman,  397 ; 
A.  E.  Ins.  Co.  V.  Bay,  4  N.  Y.  9.)  The  proceedings  insti- 
tuted by  George  G.  Ackley,  in  tlie  Supreme  Court,  in  May, 
1876,  by  which  he  obtained  a  conveyance  of  the  premises, 
were  fraudulently  instituted  and  carried  on  by  him ;  and  the 
conveyance  that  he  thereby  obtained  was  void,  and  gave  him 
no  title  to  the  premises.  {In  re  Waring,  99  N.  Y.  116; 
Albreckt  v.  PeU,  11  Hun,  127 ;  Freem.  on  Judg.  §§  162-201 ; 
Campbell  v.  Ilall,  16  N.  Y.  575;  Sheridan  v.  Andrews^  49 
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id.  483 ;  Zoelier  v.  RUey^  100  id.  107 ;  Dentnan  v.  McGuirey 
101  id.  161 ;  N,  Bank  v.  HiMUl,  117  id.  399.)  Mrs.  Ackley 
having  died  intestate  seized  of  the  premises,  they  descended  to 
her  heirs,  if  she  left  any  capable  of  inheriting  them.  They 
escheated  to  the  state,  but  in  1874  the  legislature  passed  an 
act  which  removed  the  plaintiffs  disability  and  placed  her  on 
an  equality  with  citizens  in  that  respect.  (Laws  of  1874,  chap. 
261 ;  Luhrs  v.  Eimer,  86  N.  Y.  171 ;  HaJll  v.  HaU,  13  Hnn, 
306  ;  JBrovm  v.  Sprague^  5  Den.  551 ;  Maynard  v.  Maynard^ 
36  Hun,  227 ;  White  v.  City  of  Brooklyn,  122  N.  Y.  53 ; 
Brwnugh  v.  Smith,  46  Fed.  Kep.  517.) 

Bbadley,  J.  The  plaintiffs  right  to  recover  is  dependent 
upon  her  having  the  legal  title  to  the  land  in  question.  Prior 
to  her  marriage  to  Wood,  Sarah  Ann  was  an  alien,  but  by  her 
marriage  to  Wood,  who  was  a  citizen,  she  became  a  natural- 
ized citizen  of  the  United  States.  {Luhrs  v.  Einier,  80  N.  Y. 
171.) 

At  the  time  of  her  death  in  1871,  her  sister,  the  plaintiff, 
her  only  heir  at  law,  being  an  alien  was  incapable  of  inherit- 
ing the  land.  (L.  1845,  ch.  116.)  And  assuming  that  Mrs. 
Ackley  in  her  life-time  made  no  provision  for  the  disposition 
of  the  property,  it  escheated  to  the  state.  The  plaintiff  had 
no  support  for  her  claim  to  the  premises  prior  to  the  passage 
of  the  act  of  1874  (Ch.  261),  so  amending  section  four  of 
chapter  115,  L.  1845,  as  to  provide  that "  if  any  alien,  resident 
of  this  state,  or  any  naturalized  or  native  citizen  of  the  United 
States,  who  has  purchased  and  taken,  or  hereafter  shall  pur- 
chase and  take,  a  conveyance  of  real  estate,  within  this  state, 
has  died,  or  shall  hereafter  die,  leaving  persons  who,  -accord- 
ing to  the  statutes  of  this  state  would  answer  the  description 
of  heirs  of  such  deceased  person,  such  persons  so  answering 
the  description  of  heirs  of  such  deceased  person,  whether  they 
are  citizens  or  aliens,  are  hereby  declared  and  made  capable 
of  taking  and  holding,  and  may  take  and  hold  as  heirs  of  such 
deceased  person,  as  if  they  were  citizens  of  the  United  States, 
ihe  lands  and  real  estate  owned  and  held  by  such  deceased 
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alien  or  citizen  at  the  time  of  his  decease."  This  statute  as 
well  as  L.  1875  (Ch.  38)  by  its  terms  includes  within  its  effect 
the  heirs  of  those  who  had  died  before  as  well  as  after  its 
passage  and  without  distinction  between  citizens  and  aliens 
otherwise  than  in  relation  to  alien  males  of  full  age,  who  are 
required  to  make  and  file  in  the  office  of  the  Secretary  of  State 
the  deposition  or  aflHrmation  required  by  1  K.  S.  720,  §  15. 
And  although  the  land  had  escheated  to  the  state  when  tlie  act 
of  1874  was  passed,  the  legislative  purpose  is  by  its  provisions 
•quite  apparent  to  surrender  the  title  to  lands  taken  by  escheat, 
•and  of  which  the  state  had  not  before  that  time  assumed  in 
any  manner  to  make  disposition.  {Luhrs  v.  Eivier^  80  N.  Y. 
171 ;  IlaU  V.  IlaU^  81  id.  130.)  In  that  view  there  was  noth- 
ing in  the  escheat  to  prevent  the  plaintiff  from  effectually 
asserting  her  claim  to  the  land  aftei  the  passage  of  that  act,  as 
no  proceedings  for  any  purpose  had  l)een  taken  on  the  part  of 
the  state  prior  to  that  time  founded  upon  the  title  taken  in 
that  manner  on  the  death  of  Mrs.  Ackley.  And,  therefore,  at 
the  time  of  the  passage  of  the  act  of  1876  (Ch,  184),  no  title 
was  in  the  state  and  tlie  act  was  ineffectual  to  vest  anv  title  ia 
Mr.  Ackley.  And  it  may  be  observed  that  by  its  provisions 
the  rights  of  heirs  were  expressly  saved  from  its  operation. 
{^Maynard  v.  Maynard^  36  Hun,  fe27.)  It  is  ui^d  that 
there  is  nothing  in  the  act  to  operate  as  a  grant  of  the  title 
to  the  plaintiff,  and  in  support  of  tlie  view  that  it  was  not 
within  its  purpose  to  divest  the  state  of  the  title,  reference  is 
made  to  section  eleven  of  the  act  of  1845,  which  provided  that 
it  should  "  not  affect  the  rights  of  the  state  in  any  case  in  which 
proceedings  for  escheat  have  been,  or  shall  before  the  making 
4Uid  filing  the  deposition  or  affirmation  in  the  first  section  of 
this  act  mentioned  be,  commenced  or  the  rights  of  any  person 
•or  persons  whose  interests  may  have  become  vested  in  any 
«uch  lands  or  real  estate."  As  before  remarked  no  proceed* 
ings  for  escheat  had  been  taken  when  the  act  of  1874  took 
effect,  nor  had  any  person  acquired  any  rights  founded  upon 
any  interest  which  had  become  vested  in  lum.  And  in  view 
of  the  provisions  of  the  fourth  section  as  amended  in  18^4  and 
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aB  farther  amended  in  1875  (Ch.  38),  no  express  grant  to  the 
plaintiff  was  essential  to  vest  die  title  in  the  plaintiff  as  heir  at 
law  of  Mrs.  Ackley  assuming  that  the  real  estate  was  owned 
by  the  latter  at  the  time  of  her  death. 

It  is  contended  that  by  reason  of  the  ante-nnptual  tmst  deed 
made  by  her  to  Edward  F.  Sanderson  in  1846,  she  had  no  title 
thereafter  prior  to  the  time  of  her  decease.  This  would  be  so 
if  the  deed  created  a  trust  within  the  meaning  of  the  statute 
{1  R.  S.  728,  §  65),  because  on  the  death  of  the  trustee  the 
trust  would  have  become  vested  in  the  Supreme  Court  to  he 
executed  by  some  person  appointed  by  it  for  that  purpose. 
{1  R.  S.  730,  §  69).  But  while  the  tnist  deed  contained  a  pro- 
vision for  the  receipt  by  the  trustee  of  the  rents  and  profits 
and  the  application  of  them  to  the  use  of  the  grantor  during 
her  life,  such  power  was  made  dependent  on  her  election  to 
permit  him  to  do  so ;  and  she  reserved  the  right  which  she 
exercised,  of  taking  and  holding  the  property  for  her  own  use 
snd  benefit.  It  would,  therefore,  seem  that  the  trustee  acquired 
no  right  by  the  instrument  to  take  possession  and  control  of  it 
and  receive  and  apply  the  rents  and  profits  in  the  sense  requi- 
site to  a  trust  having  the  support  for  its  execution  of  title  in 
the  trustee.  The  grantor  was  the  sole  beneficiary  having  by 
the  terms  of  the  deed,  the  right  to  the  actual  possession  and 
use  of  the  premises ;  and,  therefore,  no  title  vested  in  the 
trustee.     (1  R.  S.  727,  §  47 ;  Id.  728,  §  49 ;  Id.  729,  §  58.) 

If  the  trust  had  been  within  the  fifty-fifth  section  of  the 
statute  it  terminated  with  the  death  of  Mrs.  Ackley,  and  in 
that  case  the  real  estate,  unless  other  dis^wsition  of  it  was 
legitimately  directed  by  her,  would  have  descended  to  her  heirs, 
if  she  had  any  capable  of  taking  it.  (1  R.  S.  754,  §  21 ; 
WatHns  V,  Reynolds^  123  N.  Y.  211.)  In  the  view  taken 
it  ie  unnecessary  to  consider  the  question  whether  in  that  event 
tlie  real  estate  would,  within  the  meaning  of  the  provisions  of 
the  acts  of  1874  and  1875,  have  been  deemed  owned  and  held 
by  her  at  the  time  of  her  decease.  The  provision  of  the  trust 
<leed  for  the  execution  by  the  trustee  of  such  power  of  appoint- 
ment as  the  grantor  should  create  by  deed  or  will  duly  made 
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and  executed  under  her  hand  and  seal  in  the  presence  of  two 
witnesses,  it  is  insisted  on  the  part  of  the  defendant  was  made 
effectual  by  a  deed  of  appointment  made  by  her,  and  that 
through  its  execution  by  a  trustee  appointed  after  her  death 
the  defendant's  title  to  the  premises  is  supported.  The  new 
trustee  then  appointed  pursuant  to  tlie  direction  of  the  court 
assumed  to  convey  the  land  to  Mr.  Ackley  in  execution  of 
what  was  treated  as  a  deed  of  appointment  made  by  his  >vife 
and  bearing  date  in  1847.  The  plaintiff  had  no  notice  of  the 
proceedings,  which  were  taken  in  1876,  tot  the  appointment 
of  a  new  trustee ;  and  it  was  represented  by  the  petitioner, 
Ackley,  in  the  proceeding  that  Mrs.  Ackley  left  no  heir  at 
law  ;  and  that  the  deed  of  appointment  had  been  in  his  posses- 
fiion  from  the  time  of  its  execution  by  her,  which  he  also 
verified. 

The  execution  of  this  deed  of  appointment  was  neither 
attested  by  any  witness  or  acknowledged  by  the  person  whose 
^lame  w*a8  subscribed  to  it  And  the  referee  found  that  Sarah 
Ann  Ackley  did  not  sign  the  paper  with  intent  tliereby  to 
execute  it  and  give  it  legal  effect  as  a  deed  of  appointment, 
and  that  she  did  not  in  her  life-time  deliver  it  to  Mr.  Ackley 
or  to  Sanderson  or  to  any  other  person,  but  retained  it  in  her 
possession  down  to  the  time  of  her  death.  This  finding  of  the 
referee  was  permitted  by  the  evidence  and  for  the  purposes 
of  this  review  must  be  deemed  conclusive.  And  as  the 
inference  was  warranted  that  she  did  not  at  any  time  daring 
her  life  intend  to  give  any  legal  effect  to  the  instrument  as  one 
of  appointment  for  execution  by  the  trustee  pursuant  to  the 
provision  of  the  trust  deed  in  that  respect,  the  retention  of  it 
in  her  possession  in  the  manner  it  appears  she  did  up  to  the 
time  of  her  death,  is  accounted  for.  It  may  be  that  the  referee 
would  have  taken  a  different  view  of  the  intent  of  Mrs.  Ackley 
in  that  respect,  and  of  the  effect  of  the  paper  if  it  had  been 
executed  by  her  in  the  manner  and  as  provided  in  the  deed  of 
trust.  And  here  it  must  be  assumed  that  the  questions  of  fact 
presented  by  the  evidence  were  properly  disposed  of  in  the 
court  below. 
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These  views  lead  to  the  conclusion  that  Mr.  Ackley  took  no 
title  through  the  release  to  hiin  by  the  legislative  act  of  the 
state  in  1876,  or  by  the  deed  made  to  him  by  the  new  trustee, 
who  was  appointed  by  the  court  on  the  assumption  that  a 
vahd  deed  of  appointment  had  been  made,  without  which 
there  was  no  support  for  the  application  to  the  court  for  that 
purpose.  But  that  on  the  passage  of  the  act  of  1874,  the 
plaintiff  as  heir  at  law  of  Mrs.  Ackley  became  vested  with  the 
'title  by  descent 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Benjajon  Collins,  Appellant,  v.  Long  Island  City  et  al., 

Kespondents. 

Under  the  provision  of  the  act  of  1886  (g  15,  chap.  (U$6,  Laws  of  1880), 
confirming  "with  interest  thereon  allowed  by  law"  unpaid  taxes  in 
Long  Island  City,  which  were  laid  or  levied  prior  to  1883,  interest  was 
properly  chargeable  on  such  taxes. 

In  an  action  to  set  aside  certain  tax  sales  of  lands  in  said  city  for  unpaid 
taxes  for  the  year  1888,  it  appeared  that  the  lands  were  unoccupied  and 
were  owned  by  a  non-resident.  The  name  of  the  owner  was  inserted  in 
the  assessment-roll.  It  was  claimed  by  plaintiff  that  this  rendered  the 
assessment  void.  Held^  untenable;  that  as  under  the  provision  of  the 
charter  of  said  city  (g  6,  tit.  6,  chap.  461,  Laws  of  1871),  giving  to 
the  city  assessors  all  the  power  of  town  assessors,  this  exception  is  made: 
"That  lands  of  non-residents  shall  not  be  separated  from  other  assess- 
ments," and  as  the  lands  were  properly  placed  in  the  roll,  and  every 
fact  stated  necessary  to  make  a  valid  assessment,  the  insertion  of  the 
owner's  name  was  surplusage,  which  did  not  affect  the  validity  of  the 
assessment. 

It  menu  that  if  the  statement  of  the  owner's  name  had  the  effect  to  initiate 
a  personal  charge  against  him,  his  remedy  is  by  proper  proceedings  to 
set  aside  the  tax  as  against  him,  to  restrain  its  collection,  or  to  recover 
damages  in  case  it  has  been  enforced. 

(Argued  March  14,  1892;  decided  April  19,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  May  12,  1890,  whicli  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee  and  granted  a  new 
trial. 

Tlie  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion.  . 

«/.  Ralph  Burnett  and  Eliphalet  Nott  Anahls  for  appellant. 
The  taxes  for  the  years  in  question  were  originally  invalid  and 
void.  ( Va7i  Rensselder  v.  Whitbecky  7  N.  Y.  517;  Brevoori 
V.  City  of  Brooklyn^  89  id.  128 ;  IliUton  v.  Fonda^  86  id. 
346 ;  Stewart  v.  Crysler,  100  id.  378,  383.)  No  interest  had 
accrued  on  the  taxes  prior  to  the  enactment  of  chapter  383  of 
the  Laws  of  1882  and  the  act  of  1886  (Chap.  656).  (Laws 
of  1871,  chap.  461,  §§  6,  7,  12,  13,  14 ;  Van  Rensselaer  v. 
Whitbeck,  7  K  Y.  517-522 ;  WestfaU  v.  Presimi,  49  id.  349 ; 
Smith  V.  Jfoaher,  31  N.  Y.  S.  E.  235.)  The  act  of  1882  failed 
to  charge  interest  on  city  and  ward  taxes.  (Laws  of  1882, 
ehap.  383,  §  18.)  The  act  of  1886  wholly  fails  to  charge  the 
taxes  for  the  years  during  w^hich  the  rolls  were  unverified,  with 
interest.  (Laws  of  1886,  chap.  656,  §§  14,  15 ;  In  re  Van 
Antwerp^  56  N.  Y.  261 ;  Spencer  v.  Merchant^  100  id.  585 ; 
Laws  of  1882,  chap.  812 ;  Ileckman  v.  Pinkney^  81  N.  Y. 
211 ;  People  ex  reh  v.  Brooklyn^  69  id.  605  \  Inre  N.  Y. 
Institute,  121  id.  234,  239.)  Assuming  that  the  act  of  1886 
created  a  new  tax,  it  wholly  failed  to  charge  interest  upon  it  in 
those  cases  where  the  original  tax  was  void.  (Laws  of  1882, 
chap.  812,  §  18 ;  Laws  of  1886,  chap.  656,  §  15.) 

George  W.  Stephens  for  respondents.  The  question  of  inter- 
est and  the  right  of  the  plaintiff  to  insist  upon  paying  the 
taxes  prior  to  the  year  1883  without  interest,  has  already  been 
determined  by  this  court.  {Peoph  ex  rel.  v.  Blechnenn,  129  N. 
Y.  637.)  Chapter  656  of  the  Laws  of  1886,  by  its  express 
terms,  relevied  the  interest  on  the  taxes  as  well  as  the  taxes 
themselves.  (Laws  of  1886,  chap.  656,  §15;  Laws  of  1862, 
chap.  383,  §  1.)  It  was  within  the  power  of  the  legislature  in 
relevying  the  taxes  to  also  relevy  the  interest     {Spencer  v. 
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Merchant,  125  U.  S.  345 ;  100  K  Y.  585.)  The  relevying  of 
a  tax  makes  it  a  debt  due  from  the  time  it  should  Iiave  been 
first  levied.  {Ilancood  v.  North  BrodJcfield,  130  Masa 
561 ;  Fairfield  v.  People,  94  111.  244 ;  MaMengly  v,  Columhia, 
97  U.  S.  687 ;  Locke  v.  New  OrleanSy  71  id.  172 ;  Plumber 
V.  M.  Co.,  46  Wis.  602 ;  Peters  v.  Myers,  23  id.  602 ;  Sim- 
mons V.  Aldrich,  41  id.  251.) 

Bbown,  J.  This  action  was  brought  to  set  aside  certain  tax 
sales  of  land  in  Long  Island  City  and  also  to  ascertain  the 
amount  of  taxes  and  wat^r-rates  due  and  unpaid  upon  several 
lots  of  land  owned  by  the  plaintiff,  and  to  have  the  same  can- 
celed upon  payment  of  the  amount  found  to  be  due. 

The  appeal  presents  two  questions : 

1.  Is  the  plaintiff  bound  to  pay  interest  on  the  taxes  for 
the  years  prior  to  1883. 

2.  Is  the  tax  for  the  year  1883  invalid  by  reason  of  a 
defective  assessment 

The  first  question  depends  upon  the  construction  to  be  given 
to  sections  15  and  16  of  chapter  656,  Laws  of  1886,  and  was 
determined  in  People  ex  rd.  Flower  v.  Bleckwenn  (56  Hun, 
169,  affirmed  by  Court  of  Appeals  December  7,  1891,  without 
opinion).* 

In  reference  to  the  second  question  it  appeared  that  in  the 
year  1883  the  lands  described  in  the  complaint  were  unoccu- 
pied and  were  owned  by  Mary  F.  Norwood,  who  was  a  resident 
of  the  city  of  New  York,  and  were  assessed  in  her  name. 

The  claim  of  the  appellant  is  that  the  insertion  of  the  name 
of  the  owner  in  the  assessment-roll  renders  the  assessment 
void.  , 

The  charter  of  Long  Island  City  (Ch.  461,  L.  1871,  title  6, 
§  6),  provides  that  assessors  in  preparing  assessment-rolls  shall 
have  all  the  powers  of  assessors  of  towns  in  the  state,  "  except 
that  lands  of  non-residents  shall  not  be  separated  from  the 
other  assessments.     And  in  case  of  non-payment  of  county 

♦  129  N.  y .  687. 
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and  state  taxes  all  lands  on  which  such  taxes  remain  unpaid 
shall  be  returned  to  and  received  by  the  comptroller  of  the 
state  as  lands  of  non-residents." 

It  is  further  provided  by  chapter  339,  Laws  of  1880,  that  no 
assessment  shall  be  invalid  "  by  reason  of  any  error,  mistake 
or  insufficiency  in  the  owner's  name  as  set  down  in  any  assess- 
ment-roll of  said  city,  or  by  reason  of  such  owner's  name  being 
omitted  from  such  rolls." 

We  a^ree  with  the  counsel  for  the  appellant  that  the  law  of 
1880  has  no  application  to  lands  of  non-residents. 

It  obviously  could  have  no  application  to  a  system  of  assess- 
ment which  did  not  require  the  statement  in  the  roll  of  tlie 
name  of  the  owner  or  occupant.  Full  effect  is  given  to  it  by 
limiting  it  to  occupied  lands  where  the  purpose  of  the  assess- 
ment is  ultimately  to  make  the  tax  a  charge  against  the  person 
assessed,  and  collect  it  primarily  from  the  personal  estate,  and 
enforce  it  against  the  land  only  in  case  of  its  non-payment  or 
non-collection,  by  levy  and  sale  of  personal  property. 

The  charter  of  the  city  further  gives  to  the  receiver  of 
taxes  the  same  power  in  tfie  collection  of  state  and  county 
taxes  as  town  collectors  possess.  (Title  VI,  §  14.)  And  it 
makes  provision  for  the  collection  of  the  city  taxes  by  distress 
and  sale  of  the  goods  and  chattels  of  the  persons  against  whom 
the  tax  is  assessed  and  by  the  sale  of  lands  under  the  direc- 
tion of  the  common  council.     (§§  22  and  23.) 

The  statutes,  relating  to  the  assessment  of  lands*  in  towns, 
require  the  assessors  to  designate  the  lands  of  non-residents  in 
the  assessment-roll  separate  and  apart  from  the  other  assess- 
ments. And  assessors  have  no  jurisdiction  of  the  person  of  a 
non-resident  whereby  they  can  initiate  a  charge  against  him 
personally  for  a  tax,  because  of  unoccupied  lands  owned  by 
him  in  their  town.  They  have  power  to  value  the  land^  but 
none  to  value  them  against  the  owner.  Hence  it  follows  that 
they  have  jurisdiction  of  the  land  and  may  subject  it  to  an 
assessment,  and  so  initiate  a  lien  thereon  for  a  tax  ultimately 
to  be  laid,  but  none  to  charge  the  owner  with  its  payment,  and 
the  land  is  to  be  assessed  without  the  name  of  an  owner,  and 
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set  down  in  the  roll  apart  from  the  names  of  the  taxable  inhab- 
itants. And  this  requirement  of  a  classification  of  resident 
and  non-resident  lands  is  imperative.  ( Whitney  v.  ThomaSy 
23  N.  Y.  281 ;  Crooke  v.  Andrews^  40  id.  547 ;  ^N^ewell  v. 
Wheeler,  48  id.  486.) 

Lands  of  residents  are  not,  nnder  the  first  assessment,  sub- 
jected to  the  lien  of  the  tax,  and  it  can,  by  virtue  of  that 
assessment,  be  collected  only  from  the  owner.  (1  R.  S.  463, 
§27.) 

The  tax  may  ultimately  be  made  a  lien  on  the  land  and 
enforced  against  it,  but  only  by  proceedings  subsequent  to  the 
first  assessment  (L.  1855,  ch.  427,  §  5 ;  Nevyman  v.  Supra, 
of  Livingston  Co.^  45  N.  Y.  676.) 

But,  nnder  the  charter  of  Long  Island  City,  the  requirement 
of  separation  does  not  exist.  Lands  of  residents  and  non- 
residents, whether  occupied  or  vacant,  are  to  be  placed 
together  in  the  roll  and  every  tax  imposed  or  laid  is  a  lien 
on  the  land,  and,  if  unpaid,  all  lands  may  be  sold  to  satisfy 
the  tax. 

If  lands  are  owned  by  a  resident  of  the  city,  or  are  occupied, 
they  may  be  assessed  personally  to  the  owner  or  occupant,  and 
the  name  of  sucli  would  appear  in  the  first  column  of  the 
assessment-roll  among  the  taxable  inhabitants  and  the  tax  could 
be  enforced  against  them  by  distress  and  sale  of  their  goods 
and  chattels.  If  the  land  is  vacant  and  owned  by  a  non-resi- 
dent of  the  city,  the  first  column  of  the  roll  should  state, 
instead  of  the  name  of  the  owner,  such  a  designation  or  descrip- 
tion of  the  land  as  the  statute  requires.  (1  R.  S.  390,  §§  7, 
12,  13.)  In  the  assessment-roll  for  the  year  1883,  it  is  not  dis- 
puted that  every  fact  essential  to  a  valid  assessment  upon  the 
lands  in  question  was  stated  in  the  roll,  and  if  the  name  of 
the  owner  had  been  omitted,  the  assessment  would  have  been 
a  valid  one.  The  question  is,  therefore,  was  it  rendered  invalid 
by  the  insertion  of  the  owner's  name. 

Ko  reason  exists  why  such  should  be  the  result.  Every 
statutory  requirement  has  been  followed  and  the  only  ground 
of  complaint  is  the  statement  of  a  fact  unnecessary  to  charge 
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the  land  with  the  tax.  Assuming  that  by  the  manner  of  mak- 
ing the  assessment  the  owner  was  named  among  the  taxable 
inhabitants  of  the  city,  and  so  was  apparently  liable  to  be  per- 
sonally charged  with  the  payment  of  the  tax,  which  result, 
being  outside  of  the  jurisdiction  of  the  assessors,  was  void,  it 
by  no  means  follows  that  the  tax  was  not  a  lien  upon  the  land. 
I  am  not  aware  that  it  has  ever  been  decided  that  when  lands 
are  assessed  as  those  of  a  non-resident,  the  insertion  of  the 
name  of  the  owner  in  tlie  assessment-roll  renders  the  assessment 
void.     The  cases  cited  by  the  appellant  do  not  so  hold. 

Hilton  V.  Fmida  (86  N.  Y.  339)  was  an  action  against  assess- 
ors for  damages  for  an  illegal  assessment,  and  a  levy  and  sale 
of  goods  and  chattels  to  collect  the  tax. 

In  that  case  the  lands  were  assessed  as  those  of  a  resident, 
and  plaintifiPs  name  was  placed  among  the  taxable  inhabitants 
of  the  town  and  the  tax  was  collected  by  a  distress  and  sale  of 
goods  and  chattels.  It  was  held  that  the  assessors  had  no 
jurisdiction  over  the  plaintiff,  and  none  to  assess  his  lands  as 
those  of  a  resident  I  do  not  understand,  from  the  report  of 
that  case,  that  there  was  an  attempt  to  assess  the  lands  as  those 
of  a  non-resident,  or  tliat  they  were  placed  in  the  part  of  the 
roll  where  such  lands  were  designated. 

In  Stewart  v.  Crysler  (100  N.  Y.  378),  the  assessment 
appeared  in  the  part  of  the  roll  devoted  to  non-resident  lands. 
The  owner  was  a  non-resident  and  his  name  was  inserted  in 
the  roll.  But  the  lands  were  occupied  and  the  sole  jurisdiction 
of  the  assessors  was  to  assess  them  to  the  resident  occupant- 
There  was  no  jurisdiction  to  assess  them  as  non-resident  lands. 

But  in  this  case  there  was  jurisdiction  to  assess  the  lands  as 
those  of  a  non-resident.  They  were  placed  in  their  proper 
place  in  the  roll  and  every  fact  stated  essential  to  make  a  valid 
assessment. 

All  else  was  surplusage,  and  if  the  statement  of  the  owner's 
name  had  the  effect  to  initiate  a  personal  charge  against  her, 
her  remedy  was  ample  by  proper  proceedings  to  set  aside  tlie 
tax  against  her,  to  restrain  its  collection,  or  recover  damages 
if  it  was  enforced. 
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We  are  of  the  opinion  that  there  was  a  valid  assessment  of 
lands  of  a  non-resident,  and  that  the  tax  laid  thereon  was  a  lien 
upon  the  land. 

The  order  should  be  affirmed  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 

All  concur,  except  Landon,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


Abchibald  Farr,  Respondent,  ik  John  P.  Nichols, 

Impleaded,  etc.,  Appellant. 

A  mortgage,  the  expressed  consideration  of  which  was  $15,000,  was  given 
as  security  for  the  payment  **  of  any  and  all  notes,  checks  and  drafts  ** 
indorsed  by  the  mortgagee  for  the  accommodation  of  the  mortgagor,  or 
of  any  firm  in  which  he  "  is  interested  or  in  any  manner  connected."  At 
the  time  it  was  given  there  was  but  one  note  outstanding;  this  was  for 
fd,000,  indorse<l  by  N. ,  the  mortgagee,  for  the  benefit  of  the  mortgagor, 
and  was  paid  by  the  latter.  Subsequently  the  mortgagor  executed 
another  mortgage  to  D.  N.  thereafter,  without  notice  of  the  second 
mortgage,  and  before  it  was  recorded,  indorsed  other  notes  for  the  mort- 
gagor, which  he  paid.  In  an  action  to  foreclose  the  first  mortgage,  heid, 
that  as  between  the  parties  it  was  proper  to  show  the  circumstances,  to 
aid  in  ascertaining  the  intent  of  the  parties,  and  viewed  in  their  light, 
the  intent  appeared  to  be  to  cover  future  as  well  fls  existing  indorse- 
ments; also,  that  as  plaintiff  was  not  affected  by  the  mortgage  to  D. 
the  same  rule  of  construction  applied  as  to  the  latter;  and  that  plaintiff's 
mortgage  was  a  valid  and  prior  lien. 

(Argued  March  14,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  9,  1890,  Nvhich  affimied  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Tliis  action  was  to  foreclose  a  mortgage  given  by  the  defend- 
ant Doxstatcr  to  the  plaintiff  upon  three  parcels  of  land  June 
18,  1888,  and  recorded  April  S,  1889.  The  expressed  con- 
sideration was  $15,000,  and  was  given  as  security  to  the  plain- 
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tiff  for  the  payment  of  "  any  and  all  notes,  checks  and  drafts 
indorsed  by  the  said  Archibald  Farr  for  the  benefit  or 
accommodation  of  said  Robert  H,  Doxstater  or  of  any  firm  in 
which  said  Robert  H.  Doxstater  is  interested  or  in  any  manner 
connected." 

Before  the  mortgage  was  given  the  plaintiff  had  been 
indorsing  for  the  accommodation  of  Doxstater  and  his  firm. 
Wlien  the  mortgage  was  given  there  was  outstanding  and 
unpaid  one  note  at  three  months  for  $3,000,  dated.  April  16, 
1888,  made  by  Doxstater  and  indorsed  by  plaintiff.  This  note 
was  renewed  at  maturity,  and  the  renewal  note  paid  by  Dox- 
stater September  22,  1888. 

Meantime  and  on  August  9,  1888,  Doxstater  executed  and 
delivered  to  the  defendant  Nichols  a  mortgage  upon  the  same 
premises  to  secure  the  accommodation  indorsement  by  Nichols 
of  five  promissory  notes  of  the  same  date  made  by  Doxstater's 
firm  and  indorsed  by  Nichols,  amounting  in  the  aggregate  to 
$25,000.  Nichols  then  had  no  notice  of  the  mortgage  to 
plaintiff.  Nichols  recorded  his  mortgage  July  24,  1889. 
Nichols  subsequently  was  compelled  to  pay  upon  these  notes 
$14,115,  no  part  of  which  has  been  repaid  him. 

October  22,  1888,  the  plaintiff  indorsed  another  note  for 
Doxstater's  accommodation  for  $2,000  at  ninety  days,  which 
being  renewed,  plaintiff  paid  in  full  August  10,  1889. 

November  8,  1888,  the  plaintiff  indorsed  another  note  for 
Doxstater's  accommodation  for  $3,000  at  three  months,  which 
being  renewed,  plaintiff  paid  in  full  August  30,  1889. 

When  plaintiff  indorsed  the  two  notes  last  mentioned  he 
had  no  notice  of  the  existence  of  the  mortgage  to  Nichols. 

The  trial  court  held  that  plaintiff's  mortgage  was  a  valid 
and  prior  lien  for  the  amount  of  plaintiff's  payments  upon  the 
two  notes  last  mentioned.  The  court  refused  to  hold  that  the 
mortgage  to  plaintiff  was  not  a  continuing  security  and  refused 
to  hold  that  it  only  extended  to  the  notes  already  indorsed  by 
plaintiff  at  the  date  of  its  execution,  and  also  refused  to  hold 
that  it  was  invalid  as  against  the  mortgage  given  to  Nichols. 

Further  facts  are  stated  in  the  opinion. 
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Charles  Lf/ons,  Jr.,  and  Merritt  E.  Savryer  for  appel- 
lant. The  mortgage  upon  its  face  clearly  shows  that  it  was 
given  as  security  only  for  notes  indorsed  at  or  prior  to  the 
time  of  its  execution,  and  that  it  was  not  intended  to  cover 
future  indorsements.  {Truscott  v.  King,  6  N.  Y.  147 ;  Young 
V,  WiUian,  27  id.  351.)  If  the  mortgage  does  not  express  the 
real  intention  of  the  parties,  it  cannot  be  enlarged  or  extended 
as  against  this  appellant.  {A,  Bank  v.  Sir  ever,  18  N.  Y.  502 ; 
M.  N.  Bank  v.  IlaU,  83  id.  338 ;  S'iinons  v.  F.  JST.  Bank,  93 
id.  269  ;  JuiUiard  v.  Chaffee,  92  id.  534  ;  Cody  v.  M,  Bank, 
14  N.  Y.  S.  E.  99 ;  113  K  Y.  657 ;  Agawan  v.  Streea, 
18  id.  502 ;  I'r^iscott  v.  King^  6  id.  147 ;  James  v.  Johnson, 

6  Johns.  417;  Shirras  v.  Caig,  7  Cranch,  34;  Bank  of 
Utica  V.  Fvnch,  3  Barb.  Ch.  293.)  Plaintiffs  mortgage  must 
be  held  to  have  been  discharged  and  satisfied,  and  that  the 
same  ceased  to  be  a  valid  and  subsisting  lien  as  against  this 
appellant's  mortgage.  {Bank  of  Utica  v.  Finch,  3  Barb.  Ch. 
293 ;  Stoddard  v.  Hart,  23  N.  Y.  556 ;  TruscoU  v.  King,  6 
id.  447.) 

George  S.  Klock  for  respondent.  The  mortgage  was  a  con- 
tinuing security  to  the  plaintiff,  and  secured  the  two  notes 
indorsed  and  paid  by  him.  (^4.  Bank  v.  Strever,  18  K.  Y.  502 ; 
M.  N.  Bank  v.  Hall,  83  id.  338 ;  Simons  v.  F,  N.  Bank,  93 
id.  269 ;  N.  C.  Bank  v.  Hooper,,  2  N.  Y.  S.  C.  K.  288 ;  Crit- 
tenden V.  Fiske,  46  Mich.  70 ;  Bent  v.  Hartshorn,  1  Met.  24.) 
A  mortgage  to  secure  future  as  well  as  present  responsibilities 
is  good.  ( Walker  v.  Snedider,  1  Hoff.  Ch.  144 ;  James  v. 
Johnson,  6  Johns.  Ch.  429 ;  2  Cow.  246 ;  Downing  v. 
Palmateer,  1  Mon.  69 ;   Star  v.  Ellis,  6   Johns.  Ch.  393  ; 

7  Cranch,  34 ;  Ackerman  v.  Hunsicker,  85  N.  Y.  43  ;  Bank 
of  Utica  V.  Finch,  3  Barb.  Ch.  294 ;  Truscott  v.  King,  6 
N.  Y.  147 ;  Robinson  v.  Williams,  22  id.  380 ;  Shirras  v. 
Caig,  7  Cranch,  34 ;  Lavrrence  v.  Tucker,  23  How.  [U .  S.] 
14;  Leeds  v.  Cameron,  3  Summ.  492;  Jarret  v.  Mc Daniel, 
32  Ark.  595;  Sanders  v.  FarrelU  53  Ind.  28;  Forsyth  v. 
Preer,  (52  Ala.  443.) 
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LandoNj  J.  The  appellant  claims  that  the  plaintiff's  mort- 
gage by  its  terms  covered  past  indorsements  only,  and  did  not 
cover  those  for  which  recovery  was  had. 

This  contention  is  based  upon  the  terms  of  the  mortgage 
which  declares  it  to  be  given  as  security  for  the  payment  of 
"  any  and  all  notes,  cliecks  and  drafts  indorsed  "  by  the  plaintiff. 

At  the  time  plaintiff  made  his  indorsements  upon  the  last 
two  notes  of  the  mortgagor  he  had  no  notice,  actual  or  con- 
structive, of  the  existence  of  the  mortgage  to  the  appellant. 
He,  therefore,  liad  the  same  right  to  make  indorsements  upon 
the  faith  of  his  mortgage  security  as  if  the  appellant's  mort- 
gage had  not  been  made.  {Ackerman  v.  Hunaieker^  85  N. 
Y.  43.) 

Evidence  was  received  to  the  effect  that  when  the  plaintiff's 
mortgage  was  given  the  plaintiff  was  Indorser  for  the  mort- 
gagor upon  only  one  note.  That  was  for  only  $3,000,  and  as 
the  consideration  expressed  in  the  mortgage  was  $15,000,  and 
the  mortgage  was  given  to  secure  payment  of  "  any  and  all 
notes,  checks  and  drafts  indorsed  "  by  tlie  plaintiff,  the  infer- 
ence was  justifiable  that  a  series  of  indorsements  to  the  amount 
of  $15,000,  or  nearly,  was  within  the  contemplation  of  the 
parties. 

As  between  tlie  plaintiff  and  the  mortgagor  it  was  proper  to 
show  the  amount  of  the  plaintiff's  indorsements  then  existing, 
in  order  to  aid  in  ascertaining  whether  they  used  the  word 
"indorsed"  in  the  mortgage  solely  with  reference  to  such 
existing  indorsements,  or  witli  reference  to  existing  and  future 
indorsements.  {Agawavi  Bank  v.  Streve)\  18  N.  Y.  502 ; 
SimonJi  V.  First  National  Bank^  93  id.  269  ;  Merchant^ 
NatL  Bank  v.  IlaU,  83  id.  338.) 

Since  tlie  plaintiff  was  not  affected  by  the  appellant's  mort- 
gage, it  follows  that  the  appellant  was  in  no  position  to  resist 
the  application  of  this  rule  of  evidence. 

The  evidence  showing  the  existence  of  the  note  when  the 
mortgage  was  given,  in  connection  with  the  evidence  touching 
the  two  subsequent  notes,  was  necessary  to  enable  the  court 
clearly  to  understand  the  subject-matter  in  controversy. 
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When  the  facts  were  nnderetood  the  tenns  of  the  mortgage 
were  also  understood ;  they  were  not  altered  or  varied.  The 
mortgage  was  for  the  protection  of  the  plaintiff.  The  words 
"  any  and  all  notes,  checks  and  drafts  indorsed  "  are  compre- 
hensive words ;  there  are  no  words  restricting  the  meaning  of 
the  word  "  indorsed,"  such  as  now,  heretofore,  already,  or 
which  have  been.  The  plaintiff  may  construe  the  promise  as 
benedcially  to  himself  as  its  terms  will  fairly  admit. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Ida  K.  Helwig,  Respondent,  v.  The  Mutual  Life  Insurance 

Company,  of  New  York,  Appellant. 

Bj  a  policy  of  life  insurance  issued  by  defendant,  the  answers  of  the  appel- 
lant to  defendant's  medical  examiner  were  warranted  to  be  true*  In 
answer  to  the  question  *'  when  last  attended  by  a  physician  and  cause?'' 
the  answer  was  '*8ix  years,  measles."  In  an  action  upon  the  policy,  for 
the  purpose  of  proving  the  death,  plaintiff  produced  in  evidence  a  veri- 
fied certificate,  made  about  five  months  after  the  application,  in  which 
the 'attending  physician  stated  that  he  had  been  the  medical  attendant  or 
adviser  of  the  decedent  "  for  astralgia  about  one  and  a  half  years  ago." 
Held,  that  the  certificate  could  be  availed  of  by  defendant  as  evidence 
showing  the  falsity  of  the  answer  so  made  to  the  medical  examiner;  that 
the  fact  defendant  would  not  have  been  permitted  to  introduce  the  state- 
ment in  the  certificate  was  not  material;  and,  therefore,  that  a  refusal  of 
the  court  to  charge,  as  requested  by  defendant,  that  this  statement  was 
to  be  taken  into  consideration  by  them  was  error. 

(Argued  March  15,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
mide  December  9,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Hobert  Sewell  for  appellant.  The  certificate  of  the  physi- 
cians given  in  evidence  concludes  the  plaintiff.  {B.  L.  T.  dk 
S.  D.  Co.  \.KT,(&  M.  M.  A.  Assn.,  126  N.  Y.  450 ;  Ins, 
Co,  V.  Ifewton^  22  Wall.  22.)  It  was  error  to  strike  out  on 
plaintiffs  motion  the  testimony  of  physicians  that  they  had 
*'  treated  "  Helwig  professionally  subsequent,  to  1881.  (Code 
Civ.  Pro.  §  834 ;  Heath  v.  B,  <6  S.  A.  R,  R,  Co,,  25  J.  &  S. 
496 ;  Hefwry  v.  N,  Y,,  L,  K,  etc,,  R,  R,  Co,,  10  N.  Y.  Supp. 
608 ;  Gary  v.  White,  59  K  Y.  336  ;  SteeU  v.  ^¥aTd,  30  Hun, 
560 ;  Eddington  v.  JE,  L.  Ins,  Co,,  77  N.  Y.  564,  571 ; 
People  v.  Schuyler,  106  id.  298,  305 ;  B,  L,  T,  cfe  S.  D,  Co, 
Y,  K,  T,  (&  M,  M,  A.  Assn,,  126  id.  45.)  It  was  fatal  error 
in  the  court  to  charge  that  "  nothing  could  be  inferred  from 
the  testimony  of  the  physicians  alone  further  than  the  fact 
that  they  did  not  visit  him ;  and  the  fact  that  he  was  suffering 
from  a  disease  for  which  they  attended  him,  cannot  be  drawn 
as  a  conclusion  from  their  testimony.  You  must  be  satisfied 
from  the  other  testimony  in  the  case  that  such  was  the  fact 
before  you  find  the  fact.  And  if  you  are  not  satisfied,  your 
verdict  should  be  for  the  plaintiff."  '  {Holt  v.  Holt,  112  N.  Y. 
515 ;  Numrich  v.  Supreme  Lodge,  3  N.  Y.  Supp.  553.) 

A,  Simis,  Jr,,  for  respondent.  Under  the  Code  of  Civil 
Procedure  (§  834)  a  person  duly  authorized  to  practice  medi- 
cine is  prohibited  from  disclosing  any  information  acquired  by 
him  while  attending  a  person  in  a  professional  capacity.  (  West- 
over  Case,  99  K  Y.  56 ;  Grattan  Case,  80  id.  297.)  The  ques- 
tion whether  there  was  a  breach  of  warranty  in  that  the  thir- 
tieth and  thirty-first  questions  in  the  application  were  answered 
untruthfully  was  a  question  for  the  jury.  {DiUeher  Case,  69 
N.  Y.  263  ;  Cmhman  Case,  70  id.  72 ;  Bancroft  Case,  120 
id.  14 ;  Edgington  v.  M,  L,  Ins,  Co,,  67  id.  185.) 

Bradley,  J.  The  policy  of  insurance  which  is  the  subject 
of  this  action,  was  made  upon  the  application  of  Kichard  W. 
Helwig,  August  17,  1887,  and  by  it  the  defendant  upon  cer- 
tain conditions  undertook  to  pay  to  the  plaintiff,  his  wife,  upon 
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his  death  $5,000.  The  application  was  part  of  the  contract 
and  the  answers  by  him  to  defendant's  medical  examiner  were 
in  continuation  of  the  application,  and  were  warranted  by  the 
insured  to  be  true.  Amongst  those  questions  and  answers  were 
the  following :  '^  Wlien  last  attended  by  physician  and  cause  t 
6  years  ago,  measles.  Name  and  address  of  the  physician  } 
Dr.  Langsman,  New  York."  The  charge  is  that  those  answers 
were  untrue  and  that  the  consequence  was  a  breach  of  the 
warranty.  And  in  support  of  that  charge  reference  is  made 
by  the  defendant's  counsel  to  the  attending  physician's  certifi- 
cate made  in  January,  1888  (verified  by  his  oath),  of  the  death 
of  the  insured  in  December,  1887,  in  which  certificate  appear 
the  following  questions  and  answers :  "  Were  you  his  medical 
attendant  or  adviser  before  his  last  illness  ?  '  Yes.  If  so  for 
what  disease  and  when  ?  For  astralgia,  about  1^  years  ago." 
It  is  urged  that  nothing  in  this  certificate  can  be  treated  as 
evidence  of  breach  of  warranty  because  it  was  made  to  furnish 
proofs  of  the  death  of  the  insured ;  and  that  the  matter  of  the 
declaration  in  question  of  the  physician  was  such  as  he  would 
not  be  permitted  to  disclose  as  a  witness.  It  is  true  that  by 
the  contract  the  furnishing  of  proofs  of  death  of  the  insured 
was  made  a  condition  precedent  to  the  liability  of  the  defend- 
ant. But  by  the  policy  it  does  not  appear  that  the  beneficiary 
of  the  insurance  was  to  do  anything  more  in  that  respect  than 
to  furnish  to  the  defendant  satisfactory  proofs  of  death  of  the 
insured,  upon  the  acceptance  of  which,  and  upon  the  conditions 
referred  to  in  the  policy,  the  defendant  undertook  to  pay  the 
amount  of  the  insurance,  so  that  it  was  not  essential  to  such 
proofs,  to  represent  his  condition  or  medical  treatment  preced- 
ing the  time  of  his  death.  It  must  be  assumed  that  the  certi- 
ficate was  put  in  evidence  by  the  plaintiff,  as  it  appears  in  the 
record  after  the  case  was  opened  on  her  part  and  before  she 
rested ;  and  in  that  view  those  statements  of  the  physician 
were  made  evidence  and  tended  to  prove  that  the  answers 
before  mentioned  of  the  insured  to  the  questions  of  the  medical 
examiner  were  untrue  so  far  as  they  related  to  the  time  he 
had  been  last  attended  by  a  physician  for  medical  treatment. 
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{Insurance  Cmupany  v.  Newton^  22  Wall.  32 ;  Buffaltj  L.  T. 
<&  S.  D.  Co.  V.  Knights  T.  cfe  M.  M.  A.  Assn.,  126  N.  Y.  450.) 

The  fact  that  the  defendant  would  not  have  been  permitted 
to  introduce  in  evidence  tins  declaration  of  the  physician 
appearing  in  the  certificate,  is  not  important  for  the  purposes 
of  the  question  here  presented,  as  the  certificate  was  made 
evidence  by  the  plaintiff  without,  so  for  as  appears,  any 
qualification. 

If,  as  claimed  by  the  plaintiffs  counsel,  the  blank  certificate 
was  furnished  by  the  company,  it  is  not  seen  how  that  fact 
aids  the  plaintifi!  on  this  review. 

The  court  was  requested  by  the  defendant's  counsel  to  charge 
the  jury  that  this  statement  of  the  doctor  in  the  proofs  of 
death,  was  to  be  taken  into  consideration  by  them.  And  the 
exception  to  the  refusal  to  so  charge  was  well  taken. 

For  that  error  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Haioht  and  Beown,  JJ.,  not  sitting. 

Judgment  reversed. 


Frances  E.  Cooper,  Ilespondent,  v.  The  IJNrrED  States 
Mutual  Benefit  Association,  Appellant. 

Defendant  issued  a  certificate  of  insurance  by  which  it  undertook  to  insure 
C.  against  personal  bodily  injury;  in  case  death  resulted  from  such 
injuries  within  ninety  days,  defendant  agreed  to  pay  plaintiff,  the  wife 
of  C,  $5,000.  The  certificate  provided  that  no  suit  should  be  brought 
to  recover  "any  sum  under  this  insurance  unless  the  same  is  commenced 
within  one  year  from  the  time  of  the  alleged  accidental  injury."  C. 
received  an  injury  December  10,  1887,  which  resulted  in  his  death  Jan- 
uary 2,  1888.  This  action  was  commenced  December  29,  1888.  Edd, 
that,  so  far  as  plaintiff  was  concerned,  the  action  was  to  be  commenced 
within  one  year  after  the  injury  to  her,  which  was  the  death  of  her  hus- 
band, and  tlie  action  having  been  commenced  within  a  year  therefrom, 
this  action  could  be  maintained. 

King  v.  Watertmrn  F,  Ins.  Co.  (47  Hun,  1),  distinguished. 

Reported  below,  57  Hun,  407. 

(Argued  March  10,  1892;  decided  ApHl  19,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  ths  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order  * 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  Bro  Smith  for  appellant  This  action  was  not 
brought  "  within  one  year  from  the  time  of  the  alleged  acci- 
dental injury,"  as  required  in  the  contract  made  by  the  parties, 
and,  therefore,  as  it  is  not  pretended  or  claimed  Jhat  appellant 
did  or  omitted  anything  upon  which  a  waiver  of  this  condition 
could  be  predicated^  the  judgment  appealed  from  cannot  be 
sustained.  {King^Y,  IF.  F.  Ins.  Co.^  47  Ilun,  1 ;  Wilkinson  v. 
F.N.F.  Ins.  Co.,  72  N.  Y.  499 ;  Stem  v.  N.  F.  Ins.  Co.,  89 
id.  316  ;  FvUam  v.  N.  Y.  IL  Ins.  Co.,  7  Gray,  61 ;  Shroeder 
v.  K.  Ins.  Co.,  2  Phila.  286 ;  //.  Ins.  Co.  v.  Hocking,  18  Atl. 
Eep.  614 ;  Steel  v.  P.  Ins.  Co.,  47  Fed.  Kep.  863 ;  Muse  v. 
L.  A.  Co.,  108  N.  C.  240;  Thompson  v.  P.  Ins.  Co.,  25  Fed. 
Rep.  296 ;  G-riggsby  v.  G.  Ins.  Co.,  40  Mo.  App.  276 ;  Mees- 
"man  v.  S.  Ins.  Co.,  27  Pac.  Rep.  77 ;  TutUe  v.  T.  Ins.  Co., 
134  Mass.  175 ;  liiddlesharger  v.  //.  Ins.  Co.,  7  Wall.  386 ; 
Spare  v.  Ins.  Co.,  9  Sawy.  145 ;  11  id.  279.) 

Lewis  E.  Caw  for  respondent.  As  the  instrument  eman- 
ated from  the  obligor,  and  the  obligee  had  no  voice  in  its 
preparation,  its  terms  are  to  be  construed  most  strongly  against 
the  obligor,  and  all  doubts  are  to  be  solved  in  favor  of  the  one 
in  whose  favor  the  promises  were  made,  and  against  the  one 
by  whom  the  instrument  was  prepared.  {Mayor,  etc.,  v.  //. 
F.  Ins.  Co.,  39  N.  Y.  42,  46 ;  Hay  v.  S.  F.  Ins.  Co.,  77.  id. 
235,  241 ;  Hoffman  v.  ^.  F.  Ins.  Co.,  32  id.  405,  413,  414 ; 
Steen  v.  N.  F.  Ins.  Co.,  89  id.  315,  324 ;  Paid  v.  T.  Ins.  Co., 
112  id.  472,  479;  KratzensUin  v.  W.  A.  Co.,  116  id.  54,  59.) 
All  parts  of  the  instrument  are  to  be  taken  together  and  such 
construction  given  as  will  make  all  of  its  parts  and  terms  har- 
monious and  consistent.     (Broom's  Leg.  Max.  657 ;  Allen  v. 
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S,  Z.  Ins.  Co.j  85  N.  Y.  473.)  The  action  is  to  recover  the 
amount  agreed  to  be  paic^  for  a  death  resulting  from  the  causes, 
and  within  the  time  limited  in  the  certificate.  The  time 
therein  limited  for  commencing  actions  does  not  liar  an  action 
for  a  death  claim  commenced  within  a  year  from  the  death, 
although  more  than  a  year  from  the  injury.  {Ames  v.  U,  F. 
Ins.  Co.,  14  K  Y.  253,  264,  265 ;  Hay  v.  S.  F.  Ins.  Co.,  77 
id.  235,  242,  243 ;  Mayor,  etc.,  v.  //.  F.  Ins.  Co.,  39  id.  45, 
47 ;  Steen  v.  N.  F.  Ins.  Co.,  89  id.  313 ;  King  v.  W.  Ins.  Co., 
47  Ilun,  1 ;  HoUy  v.  M.  L.  Ins.  Co.,  105  N.  Y.  437 ;  Dennis 
V.  M.  B.  Assn.,  120  id.  496.)  The  limitation  clause  does  not 
apply  to  a  death  claim.  {MaUory  v.  T.  Ins.  Co.,  47  N.  Y. 
52  ;  Pavl  v.  T.  Ins.  Co.,  112  id.  472 ;  Dennis  v.  M.  B.  Assn.^ 
120  id.  496,  506 ;  VU.  of  Fort  Jervis  v.  F.  JUT.  BamJc,  96  id. 
550,  560 ;  Ormes  v.  Dauchy,  82  id.  443.) 

Haight,  J.  This  action  was  brought  upon  a  certificate  of 
insurance,  issued  by  the  defendant,  to  recover  five  thousand 
dollars. 

The  defendant,  by  its  certificate,  undertook  to  insure  Theo- 
dore H.  Cooper  against  personal  bodily  injury,  and  in  case  he 
should  receive  such  injuries  disabling  him  from  transacting 
business  pertaining  to  his  occupation  to  pay  him  certain 
amounts  specifically  named  in  the  certificate,  dependeut  upon 
the  nature  of  his  injuries,  and  in  case  death  should  result  from 
such  injuries  within  ninety  days  to  pay  to  the  plaintiff,  as  his 
wife,  the  sum  of  five  thousand  dollars. 

The  certificate  contained  the  following : 

"  No  suit  or  proceeding  at  law  or  in  equity  shall  be  brought 
*  *  *  to  recover  any  simi  under  this  insurance  unless  the 
same  is  commenced  within  one  year  from  the  time  of  the 
alleged  accidental  injury." 

Cooper  received  an  accidental  bodily  injury  on  December 
10,  1887,  which  resulted  in  his  death  on  January  2, 1888. 

This  action  was  commenced  on  December  29,  1888,  more 
than  one  year  after  the  accident,  but  within  one  year  of  his 
death. 
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It  is  claimed  that  tlie  action  was  not  commenced  within  the 
time  required  by  the  provision  of  the  certificate  referred  to. 

It  will  be  observed  that  provisions  are  made  in  the  certifi- 
cate for  two  different  persons  w^ho,  ii}x>n  the  happening  of 
the  events  specified,  may  have  a  right  of  action  against  the 
association.  One  provision  is  in  favor  of  Cooper,  who  may 
recover  during  his  life-time  the  amounts  provided  for  his  dis- 
ability resulting  from  the  accidental  injury  received.  The 
other  is  to  his  wife,  which  is  for  the  injuries  which  slie  suffers 
by  reason  of  his  death  resulting  from  such  accident. 

The  accident  received  by  Cooper  did  not  injure  the  plaintiff 
or  give  her  a  right  of  action  until  death  ensued.  So  far  as  she 
is  concerned  the  infliction  of  the  wound  is  but  the  beginning, 
and  the  death  is  the  completion  of  the  injury.  Her  suit  must 
be  "commenced  within  one  year  from  tlie  time  of  the  alleged 
accidental  injury."  In  other  words,  within  one  year  from  the 
time  of  the  injury  to  her,  which  was  the  death  of  her  husband, 
as  the  result  of  the  accident. 

As  to  Cooper,  he  suffered  from  the  date  of  the  wound.  His 
right  to  indemnity  dates  from  that  event,  and  it  is  possible 
that  his  right  to  maintain  an  action  would  not  continue  after 
the  expiration  of  a  year  from  that  date. 

But  as  to  the  plaintiff,  it  appears  to  us  that  the  construction 
already  indicated  was  intended,  and  should  be  given  to  the 
certificate.  As  thus  construed  the  various  clauses  of  the  con- 
tract are  rendered  harmonious,  and  the  different  beneficiaries 
thereunder  are  given  the  same  period  of  limitation,  within 
which  to  bring  actions  to  establish  their  claims. 

This  construction  is,  in  a  measure,  sustained  by  the 
authorities. 

In  the  case  of  Steen  v.  jVioyara  Fire  TnMuraiiee  Company 
(89  N.  Y.  315),  the  policy  of  insurance  required  actions  to  bo 
brought  within  twelve  months  next  after  the  "  loss  or  damage 
shall  accrue."  In  an  action  upon  the  policy  it  was  held  that 
the  period  of  limitation  prescribed  did  not  commence  to  run 
nntil  the  loss  became  due  and  payable  and  the  right  to  bring 
an  action  had  accrued. 
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And  to  the  name  effect  are  the  ca^^s  of  Mayor ^  etc,^  v.  Ilam- 
Utoii  Fire  Tnmirance  Coiitpany  (39  N.  Y.  45)  and  Jloy  v. 
Stiir  Fire  Insurance  Company  (77  id.  235). 

The  case  of  King  v.  Watertotcn  Fire  Inmirance  Company 
(47  Hun,  1)  appears  to  us  to  be  clearly  distinguishable.  In 
that  case  the  policy  provided  that  no  suit  or  action  could  l>e 
maintained  unless  commenced  "  within  twelve  months  next 
after  the  fire  shall  have  occurred."  In  that  case  it  was  held 
that  the  year  within  which  the  action  must  be  brought  com- 
menced to  run  from  the  date  on  which  the  fire  occurred,  it  so 
having  been  expressly  stipulated  in  the  policy. 

We  consequently  are  of.the  opinion  that  the  judgment  should 
be  alBSrmed,  with  costs. 

All  concur,  except  ^"ANN,  J.,  not  sitting. 

Judgment  affirmed. 


Kebeoca  Gallacjher  et  al.,  Appellants,  v.  Susax  CRooKset  al., 

Respondents. 

Same,  Appellants,  v.  Same,  Respondents. 

To  cut  off  the  right  of  an  heir  to  inherit  there  must  be  a  legal  devise;  mere 
words  of  disinheritance  are  insufficient  to  effect  that  purpose. 

Where,  therefore,  a  testator  fails  to  make  a  legal  devise  of  his  realty,  or 
having  legally  devised  it,  the  devise  fails  for  any  cause,  the  heir  will 
inherit  notwithstanding  there  is  an  express  provision  in  the  will  that  he 
shall  not  take  any  part  of  the  estate. 

it  seems,  the  word  *'  relations,"  when  used  in  a  will  relating  to  persDnalty, 
only  embraces  persons  within  the  Statute  of  Distribution. 

As  to  whether  the  word  when  used  in  a  devise  is  limited  to  persons  within 
the  Statute  of  Distribution,  or  to  those  within  the  Statute  of  Descent. 
qumre. 

In  an  action  of  ejectment  the  following  facts  appeared:  The  premises  in 
question  belonged  to  one  G.,  who  died  leaving  a  will,  by  which  he 
devised  and  bequeathed  his  property  to  his  widow  for  life,  subject  to 
an  annuity  to  his  brother  J.:  after  her  death  he  provided  for  the  pay- 
ment of  certain  bequests  and  directed  that  the  remainder,  if  any,  be 
equally  divided  between  the  children  of  J.  G.  and  all  the  testator's  rela- 
tions by  his  father's  side  in  the  United  States  at  the  date  of  his  will, 
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subject  to  the  payment  of  said  annuity  to  J.  The  will  then  provided  as 
follows:  *'  He  (J.)  is  to  have  nothing  from  my  property,  and  I  hereby 
cut  off  from  inheriting  any  thing  or  property  of  mine  his  wife,  or  any 
person  in  any  way  related  to  her,  either  by  blood  or  marriage,  with  tlie 
exception  of  himself,  and  he  only  in  the  way  I  have  stated  above." 
After  the  death  of  the  testator's  widow  this  action  was  brought  by  the 
widow,  the  children  and  grandchildren  of  J.  Plaintiffs  gave  evidence 
tending  to  show  that  J.  G.  died  unmarried  and  without  children,  and 
that  the  testator  had  no  relatives  living  in  the  United  States  at  the  date 
of  his  will  or  death  who  were  descended  from  his  grandfather  or  father, 
other  than  plaintiffs.  Held,  that  while  the  burden  was  upon  plaintiffs 
of  showing  that  there  were  no  persons  living  who  could  take  as  remain- 
dermen, it  was  sufficient  to  make  out  a  prima  facie  case,  and  as  their 
evidence  showed  the  existence  of  any  such  person  to  be  improbable,  it 
was  sufficient  for  that  purpose,  and  that,  therefore,  a  nonsuit  was  error. 

(Argued  March  16,  1892;  decided  April  19,  1892.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  each  of  which 
was  entered  upon  an  order  made  July  18, 1890,  which  affirmed 
a  judgment  in  favor  of  defendants  entered  upon  an  order  non- 
suiting plaintiffs  on  trial  at  Circuit,  and  also  affirmed  an  order 
denying  motions  for  a  new  trial. 

The  nature  of  the  actions  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Robert  0.  Byrne  for  appellants.  The  court  erred  in  dis- 
missing the  complaint  upon  defendants'  motion,  and  in  not 
allowing  the  case  to  be  given  to  the  jury.  {North  Brookjield 
V,  Wainer^  16  Gray,  174 ;  Whitelock  v.  Baher^  14  Ves.  514 ; 
26  How,  Pr.  244 ;  Conjotte  v.  Ferrie,  23  K  Y.  90 ;  Jackson 
V.  Bonham^  15  Johns.  226 ;  Russell  v.  Jackson^  22  Wend. 
276 ;  1  Greenl.  on  Ev.  §  103 ;  Monkton  v.  Atty,-Gen.,  2  R.  & 
M.  165 ;  Johnson  v.  Todd^  5  Beav.  599 ;  Doe  v.  Griffin,  15 
East.  293.)  An  escheat  cannot  take  place.  {Jackson  v.  Jack- 
son, 7  Johns.  214;  2  Black.  Comm.  245,  chap.  15 ;  3  Jarman 
on  Wills,  704,  705  ;  Johnson  v.  Johnson,  4  Beav.  318 ;  Pick- 
ering V.  Stamford,  3  Ves.  493 ;  Underwood  v.  Win^,  4  DeG., 
M.  &  G.  633 ;  8  H.  L.  Cas.  183 ;  Theobald  on  Wills,  443 ;  2 
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Eedfield  on  Wills,  163  ;  Braum  v.  Hope,  L.  R.  [14  Eq.]  343  ; 
KimhaU  v.  Story,  108  Mass.  382 ;  Fitch  v.  Weber,  6  Hare, 
145.) 

R.  B.  Gwillhn  for  respondents.  In  actions  of  ejeetment 
plaintiffs  must  recover  upon  the  strength  of  their  own  title, 
and  cannot  depend  upon  the  weakness  of  the  title  of  the 
defendants,  or  upon  the  fact  that  the  defendants  may  have  no 
title  whatever  beyond  the  presumption  of  title  arising  from 
the  fact  of  being  in  possession  of  the  property  at  the  time  the 
action  was  commenced.  {Roberts  v.  Baurngarten,  110  N.  Y. 
885 ;  Wallace  v.  Swintmi,  64  id.  192.)  The  testator,  being  of 
sound  mind,  had  the  right  to  disinherit  his  brother  and  his 
children  and  descendants  by  his  wife  Rebecca.  {Holland  v. 
TJ.  T.  Society,  5  N.  Y.  217.)  If  there  was  any  person  answer- 
ing to  the  description  of  a  child  of  John  Grady,  or  a  blood 
relative  of  the  testator's  father,  at  the  time  of  the  making  of 
his  will,  the  whole  remainder,  including  the  premises  in  dis- 
pute in  this  action,  descended  to,  and  l)ecame  vested  in,  that 
one.  The  devise  was  to  the  children  of  Grady,  and  tiie  blood 
relatives  of  the  testator's  father  as  a  class,  and  if  but  one,  he 
took  the  whole;  and  if  more  than  one,  tiiey  took  equally. 
{Hoppock  V.  Tucker,  59  N.  Y.  202 ;  Page  v.  GUheH,  32  Hun, 
301.)  The  law  does  not  favor  intestacy,  nor  a  failure  of  heirs, 
descendants  and  next  of  kin,  where  a  devise  or  bequest  is 
made  to  the  children,  and  relations  of  one  or  more  persona, 
the  legal  presumption  is  that  at  the  time  of  the  making  of  the 
will,  and  the  testator's  death,  there  were  i)er8ons  answering 
the  description  in  the  will.  {People  v.  F.  F.  Ins.  Co,,  25 
Wend.  218.) 

Follett,  Ch.  J.  Action  No.  1,  ejectment,  was  brought  to 
recover  a  lot  in  the  city  of  New  York,  known  as  No.  325 
Third  street,  of  which  James  D.  Gallagher  died  seized. 

Action  No.  2,  ejectment,  was  brought  to  recover  a  lot  in 
said  city,  known  as  No.  34  Scammel  street,  of  which  James 
D.  GttUagher  died  seized. 
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He  left  a  will  executed  April  16,  1843,  which  was  duly  pro- 
bated January  29,  1845,  by  which  he  devised  all  of  his  realty 
and  bequeathed  all  of  his  personalty  to  his  widow,  Ellen  Gal- 
lagher, during  life,  subject  to  the  payment  of  three  dollars  per 
week  (before  his  widow's  death)  for  the  support  of  his  brother 
John  N.  Gallagher,  if  he  should  be  unable  to  maintain  him- 
self. After  the  death  of  the  widow  he  directed  that  $1,000 
should  be  paid  to  the  Koman  Catholic  Orphan  Asylum ; 
$1,000  should  be  divided  between  Edward  Harrigan  and 
Bernard  Harrigan,  and  he  authorized  his  widow  to  bequeath 
.  $1,000  to  any  person  she  might  see  fit;  "the  remainder,  if 
any,  to  l)e  equally  divided  between  the  cliildren  of  John  Grady 
and  all  my  relations  by  my  father's  side  "  that  were  in  the 
United  States  at  the  date  of  his  will,  subject  to  the  payment 
of  four  dollars  per  week  (after  his  widow's  death)  for  the  sup- 
port of  his  brother  John  N.  Gallagher,  if  necessary  for  hia 
maintenance.  The  will  contains  the  following  clause :  "  He 
(John  N.  Gallagher)  is  to  have  nothing  from  my  property, 
and  I  hereby  cut  off  from  inheriting  anything  or  property  of 
mine,  his  wife  (Rebecca),  or  any  person  in  any  way  related  to 
her,  either  by  blood  or  marriage,  with  the  exception  of  him- 
self, and  he  only  in  the  way  I  liave  stated  above." 

It  seems  to  l)e  undisputed  that  in  1798  John  Gallagher  emi- 
grated from  Ireland  to  the  United  States,  soon  thereafter 
became  a  resident  of  the  city  of  Kew  York,  where  he  and 
Catherine  Gallagher  intermarried,  at  which  city  he  died  in 
1836,  leaving  his  widow  and  two  sons,  James  D.  Gallagher 
and  John  N.  Gallagher,  both  born  in  New  York,  who  were 
his  only  heirs*  About  1842,  Catherine,  the  widow  of  John 
and  the  mother  of  James  I),  and  John  N.,  died.  In  1833, 
John  N.  Gallagher  a'^id  Rebecca  Noe  inteniiarried  at  the  city 
of  New  York,  where  they  resided  as  husband  and  wife  until 
December  4,  1875,  when  he  died,  leaving  Rebecca,  his  widow, 
John  N.,  Thomas  B.,  Catherine  F.,  Rebecca  T.  and  Mary  L., 
his  children  and  only  heirs.  Mary  L.  and  Charles  A.  Ham- 
mer intermarried  and  subsequently  both  died,  leaving  Charles 
A.  Hammer  and  Nonnan  Hammer,  their  children  and  only 
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heirs.     Ellen  Gallagher,  the  widow  of  James  D.,  the  testator, 
died  July  1,  1879. 

These  actions  were  begun  in  1886  by  the  heirs  of  John  N. 
Gallagher,  who  claimed  the  fee  of  the  lots,  and  by  Rebecca 
Gallagher,  his  widow,  who  claims  a  dower  right  in  them.  Tlie 
defendants  answer  that  Susan  Crooks  and  John  Crawford  were 
lawfully  seized  of  both  lots  in  fee,  but  how  they  acquired 
title,  if  any  they  have,  or  possession  of  the  lots,  is  not  disclosed 
by  the  answers  nor  by  the  evidence.  The  other  defendants 
are  tenants  of  Crooks  and  Crawford. 

The  clause  in  the  will  above  quoted,  by  which  the  testator 
attempted  to  disinherit  his  brother,  his  wife  and  tlieir  descend- 
ants, does  not  defeat  the  right  of  these  plaintiffs  to  the  estate 
unless  the  persons  to  whom  the  testator  attempted  to  devise 
the  remainder  were  in  existence.  In  case  a  testator  fails  to 
make  a  legal  devise  of  his  realty,  or  if  having  legally  devised 
it  the  devise  fails  for  any  ciiuse,  the  heir  will  inherit,  not- 
withstanding there  is  an  express  provision  in  the  will  that  he 
shall  not  take  any  part  of  the  estate.  There  must  be  a  legal 
devise  to  cut  off  the  right  of  the  heir  to  inherit ;  mere  words 
of  disinheritance  are  insufficient  to  effect  that  purpose.  {I/ax- ' 
tv/n  V.  Corse^  2  Barb.  Ch.  521 ;  Chamberlain  v.  Taylor^  105 
N.  Y.  185,  193 ;  FUch  v.  Weher,  6  Hare,  145 ;  Pickering  v. 
Sta/inford^  3  Yesey,  493 ;  Johnson  v.  Johnson^  4  Beav.  318 ;  2 
Jar.  Wills  [Bigelow's  ed.],  841 ;  1  Red,  Wills  [4th  ed.],  425.) 

To  entitle  the  plaintiffs  to  recover  they  were  bound  to 
establish,  (1)  that  John  Grady  left  no  children ;  (2)  tliat  the 
testator  had  no  relatives  by  his  father's  side  in  the  United 
States  at  the  date  of  his  will,  or  at  the  date  when  tlie  devise 
of  the  remainder  took  effect.     These  were  the  facts  in  issue. 

Rebecca  Giillagher,  the  widow  of  John  N.,  who  was  seventy- 
nine  years  of  age  when  her  deposition  was  taken,  testified  thaT 
she  knew  John  Grady,  a  nephew  of  the  testator's  wife,  and 
that  he  had  been  dead  several  years,  that  he  never  married, 
and  left  no  children.  This  witness  also  testified  that  she  was 
familiar  with  the  history  of  the  family  of  her  husband  and  ci 
his  father,  and  that  she  had  heard  the  father,  John  Gallagher, 
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say  tliat  he  was  the  only  cliild  of  his  parents,  who  died  in  Irei^ 
land,  and  that  he  had  no  relatives  living.  Her  evidence  was 
corroborated  by  her  sons.  If  this  testimony  is  true,  and  it  was 
not  contradicted,  the  testator  had  no  relatives  living  in  the 
United  States  at  the  date  of  his  will  or  death,  unless  he 
intended  that  the  words  "  all  my  relations  by  my  father's  side  '* 
should  include  the  descendants  of  his  great-grandfather,  or  of 
some  more  remote  ancestor.  It  was  not  shown  whether  the 
jjreat-grandfather  left  any  descendants  other  than  those  in  the 
line  of  the  testator's  family,  but  it  was  shown  that  the  plain- 
tiffs are  all  of  the  descendants  of  the  testator's  father.  Accept- 
ing the  Mosaic  account  of  the  origin  of  the  human  race,  the 
testator  must  have  had,  at  the  date  of  his  will  and  at  the  date 
of  his  death,  collateral  relatives  on  his  father's  side,  of  some 
degree,  in  the  United  States.  But  such  a  broad  interpretation 
of  the  meaning  of  the  word  "relations"  would  render  the 
devise  void  for  indefiniteness  and  it  is  well  settled  that  the 
word  when  used  in  wills  relating  to  personalty  only  embraces 
persons  within  the  Statute  of  Distribution.  {Edge  v.  S(fJU^ 
hury,  1  Amb.  70;  Vrondy  v.  Clare,  Id.  396;  A'.  C,  3  Swanst. 
320;  Harding  v.  Glyix^  I  Atk.  469,  and  cases  cited  in  Sait- 
ders'  note ;  Goodingt  v.  Goodhige,  1  Yea,  Sr.,  231  ;  YarrtU  v. 
Wefidell,  20  N.  H.  431  ;  hnnl^  v.  Perdz,  3  Bradf.  382;; 
Kagles  V.  LeBreion,  L.  R.  [15  Eq.]  14S ;  Ilihbert  v.  lUibert, 
Id.  372;  2  Jar.  Wills  [Big.  ed.],  120;  2  Red.  AVills  [3d  ed.j, 
85;  2  Win.  Ex.  [6  Am.  ed.]  1205 ;  4  Kent's  C^om.  [13th  ed.] 
537,  note  a.)  But  whether,  in  ease  of  a  devise,  the  word 
"  relations  "  embraces  only  persons  within  the  Statute  of  Dis* 
tribution,  as  was  held  in  Dm  v.  <)})er  (1  Taunt.  263),  or  only 
the  class  within  the  Statute  of  Descent,  we  will  not  now 
decide.  The  English  cases  cited,  which  relate  to  devises,  arose 
before  the  English  Statute  of  Descents  (3  tfe  4  Will.  lY,  q. 
106),  and  when  the  descent  of  realty  in  that  country  wa« 
determined  by  the  rules  of  the  common  law.  (1  Steph.  Coir^. 
[8th  ed.]  387;  Will.  Real  Pr.  [12tli  ed.]  100.)  While  the 
evidence  does  not  make  the  existence  of  relatives  of  the  tes?. 
tator  by  the  father's  side  in  the  United  States,  which  wer© 
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within  the  classes  embraced  within  the  Statute  of  Distribution 
or  the  Statute  of  Descents,  impossible,  it  does  render  the 
existence  of  such  persons  improbable.  It  is  seldom  possible 
to  demonstrate,  or  establish  to  an  absolute  certainty,  the  exist- 
ence or  the  non-existence  of  the  facts  at  issue  between  tlie 
litigants,  and  the  law  does  not  require  such  a  high  degree  of 
proof,  but  such  evidence  as  renders  the  existence  of  the  facts 
in  issue,  and  upon  which  the  right  to  recover  depends,  prob- 
able, is  sufficient  to  require  the  party  who  denies  rheir  exist- 
ence to  sustain  his  denial  by  evidence.  Certainty  is  not 
required  to  convict  persons  of  criminal  offenses.  We  think, 
from  the  evidence,  that  it  is  probable  that  no  persons  of  either 
class  mentioned  in  the  testator's  will  were  in  existence  at  its 
date,  or  have  been  since,  and  that  the  plaintiffs  made  out  a 
jpriTnafacw  case. 

The  judgments  should  be  reversed  and  new  trials  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


John  R.  Putnam,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Upon  a  claim  presented  by  P.  against  the  state,  the  Board  of  Claims  found 
that  for  many  years  P.  was  the  owner  and  in  possession  of  a  dry-dock 
connected  with  a  large  basin  upon  the  land  of  the  state,  opening  into 
the  Erie  canal;  across  the  mouth  of  the  basin  was  maintained  a  bridge 

•  which  was  a  part  of  the  tow-path.  The  basin  was  filled  with  water  from 
the  canal  and  the  surplus  water  of  the  canal  flowed  through  P.*8  land. 
The  only  means  of  communication  between  the  dry-dock  and  the  canal 
was  through  the  basin.  The  bridge  was  a  swing  bridge  which  had  been 
erected  by  the  claimant,  with  the  consent  of  the  state.  In  the  spring  of 
1886,  before  the  opening  of  navigation  and  when  there  was  no  water  in 
the  canal,  the  state  removed  the  bridge,  erected  in  its  place  a  stationarr 
bridge  at  the  same  level  as  the  tow-path,  offering  to  allow  claimant  to 
erect  a  new  elevated  bridge,  which  offer  it  did  not  appear  he  accepted. 
By  reason  of  the  change,  P.  was  unable  to  move  two  boats  which  he  had 
at  that  time,  one  in  the  basin  and  the  other  in  the  dry -dock.  The  court 
found  that  there  was  no  liability  on  the  part  of  the  state.     Udd,  error; 
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that  while  the  privilege  enjoyed  by  P.  was  revocable  at  the  will  of  the 
stiite,  it  included  an  obligation  which  the  state  could  not  withdraw  from 
arbitrarily,  when  this  would  inflict  severe  loss  upon  P. ;  that  the  erection 
of  the  bridge  by  him  and  his  allowance  of  the  discharge  of  the  surphis 
waters  across  his  land  constituted  presumably  in  some  measure  the  con- 
sideration frr  the  privilege  and,  having  permitted  him  to  place  his  boats 
inside  the  bridge  and  thereafter  withdrawn  the  water,  the  state  was 
bound  to  afford  him  a  reasonable  opportunity  to  remove  them;  and  that 
this  obligation  was  not  met  by  the  offer  to  allow  him  to  erect  a  new 
bridge. 

(Argued  March  18,  1892;  decided  April  19.  1892.) 

Appeal  from  decree  of  the  Board  of  Claims  made  Decem- 
ber 19,  1888,  which  dismissed  the  claim  herein  and  awarded 
nothing  thereon. 

The  facts  are  sufficiently  stated  in  the  opinion. 

H.  H,  Cxcshney  for  appellant.  The  elevated  bridge  and  the 
draw  bridge  were  built  and  maintained  by  claimant  under  a 
valid  agreement  with  the  officers  of  the  state,  the  state  deriv- 
ing l)enefit  from  it  by  using  the  same  for  the  discharge  of 
water  from  the  canal  through  claimant's  waste  wier  and  also 
through  the  use  of  the  same  by  boatmen  navigating  the  canal 
in  the  repairing  of  boats,  and  the  building  of  the  permanent 
bridge  before  the  opening  of  navigation,  at  a  time  when  it 
was  impossible  to  remove  said  canal  boats  from  the  dry-dock 
and  the  water  basin  adjacent  thereto  was  an  arbitrary  exercise 
of  power,  unwarranted  and  witliout  authority  on  the  part  of 
the  superintendent.     {Dermott  v.  Siate^  99  N.  Y.  101.) 

S.  W.  Rosendole^  Attorney-General^  for  respondent.  Every 
act  of  the  state  complained  of  was  performed  upon  property 
owned  by  the  state.  (1  R  S.  [8th  ed.]  732,  §  52.)  The  claim- 
ant cannot  recover  damages  alleged  to  have  been  occasioned 
by  the  state  in  the  perfonnance  of  a  lawful  act  upon  its  own 
proj^erty.  {Bnrhank  v.  Fay^  65  X.  Y.  57 ;  Mxirdock  v.  P. 
I\  &  C.  L  R.  a,  Co.,  73  id.  579 ;  Babcock  v.  Utter,  1  Keyes, 
397;  Knick.  Co.  v.  Shultz,  116  N.  Y.  388 ;  Dennott  v.  State, 
99  id.  101 ;  WUtiiey  v.  State,  96  id.  240 ;  S,  V.  0,  Asylum  v. 
Troy,  76  id.  108 ;  Moyer  v.  iT.  Y,  C.  R.  R.  Co.,  88  id.  351 ; 
SicKELS — Vol.  LXXXYII.        44 
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Bellinger  v.  If.  Y.  C.  R,  R,  Co.j  23  id.  48 ;  Victory  v.  Bakery 
67  id.  366.)  The  item  for  loss  of  use  of  dry-dock  was  tlie 
only  question  before  the  Board  of  Claims  and  the  only  ques- 
tion for  review  here.     (Laws  of  1883,  chap.  205,  §§  7,  11.) 

Brown,  J.  The  claimant  sought  to  recover  daniagef^  fur 
several  alleged  causes.  We  concur  in  the  conclusion  reached 
by  the  Board  of  Claims  in  all,  except  one.  It  appears  from 
the  findings  of  the  court  that  for  many  years  prior  to  1886  tlie 
claimant  was  the  owner  and  in  possession  of  a  dry-dock  in  the 
village  of  Fulton ville,  situate  on  the  northerly  side  of  the  Erie 
canal.  The  dock  connected  with  a  large  basin  which  opened 
into  the  canal.  The  basin  was  uiK)n  the  land  of  the  state  and 
across  its  mouth  was  maintained  a  bridge  which  was  a  part  of 
the  tow-path. 

The  water  from  the  canal  filled  the  basin  and  thence  flowed 
into  the  dry-dock.  Tlie  only  means  of  connnunication  between 
the  canal  and  the  dry -dock  was  through  the  bai?in. 

The  bridge  maintained  across  the  basin  was  at  one  time  an 
elevated  one,  at  another  a  draw  bridge,  and  after  that  a  swing 
bridge  which  had  l)een  erected  by  the  claimant  with  the  con- 
sent of  the  state. 

In  the  spring  of  1886  for  reasons  satisfactory  to  the  state  it 
removed  the  swing  bridge  and  erected  in  its  place  a  stationary 
bridge  at  the  same  level  as  the  tow-path. 

At  that  time  the  claimant  had  a  canal  boat  lying  in  the 
basin  and  one  in  the  dry-dock,  and  by  reason  of  the  construc- 
tion of  the  said  stationery  bridge  he  was  unable  to  move  said 
lx)ats  from  said  basin  and  drv-dock  and  lost  the  use  thereof. 
It  appeared  from  the  evidence  that  the  reason  why  the  boats 
could  not  be  moved  was  that  the  bridge  was  constructed  l)efore 
the  opening  of  navigation  and  when  there  was  no  water  in  the 
canal. 

The  court  further  found  that  at  the  time  of  constructing 
said  bridge  the  assistant  superintendent  of  public  works  told 
the  claimant  that  he  (claimant)  could  erect  a  suitable  bridge 
that  would  meet  the  requirements  of  the  state  and  permit  the 
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use  of  his  property,  if  he  wished,  and  when  he  did  so  the  sta« 
tionary  bridge  would  be  removed,  and  that  the  claimant  did 
not  avail  himself  of  that  privilege. 

Upon  such  facts  the  court  found  that  there  was  no  liability 
upon  the  part  of  the  state. 

We  think  this  conclusion  was  erroneous. 

The  privilege  which  the  claimant  enjoyed  was  one  revokable 
at  the  will  of  the  state,  but  it  included  an  obligation  which  the 
state  could  not  withdraw  from  arbitrarily  and  subvert  at  its 
mere  will  and  pleasure.  It  appeared  that  the  surplus  waters 
of  the  canal  flowed  out  through  the  claimant's  land  and  that 
the  bridge,  which  was  removed  in  the  spring  of  1886,  had 
been  erected  at  the  claimant's  expense,  and  it  is  fair  to  assume 
that  these  things  constituted  in  some  measure  the  consideration 
for  the  privilege  which  the  claimant  enjoyed  in  the  basin.  In 
the  absence  of  express  contract  the  law  often  infei-s  a  promise 
from  one  party  to  the  other  arising  from  tlie  nature  of  the 
transaction,  and  when  the  circumstances  authorize  the  afisump 
tion  that  such  was  in  the  contemplation  of  the  parties,  and  the 
implied  promise  in  such  cases  is  such  that  justice  would  dictate 
under  the  particular  facts  presented  to  the  court. 

We  must  assume  such  a  promise  in  this  case,  for  it  cannot 
be  that  it  was  in  the  contemplation  of  the  parties  that  the 
privilege  given  could  be  withdrawn  at  a  time  and  under  cir- 
cumstances that  would  inflict  severe  loss  upcm  the  claimant. 

And  having  been  permitted  to  place  his  boats  inside  of  the 
bridge  in  the  fall  of  the  year  and  the  state  having  thereafter 
withdrawn  the  water  from  the  canal,  it  was  bound  to  aflford 
him  a  reasonable  opportunity  to  remove  them. 

This  he  was  deprived  of  by  the  construction  of  the  low  sta- 
tionary bridge  before  there  was  water  in  the  canal  upon  which 
to  float  the  boats.  This  right  of  which  claimant  was  deprived 
was  not  overcome  by  the  oiler  to  permit  him  to  erect  a  new 
elevated  bridge  at  his  own  expense.  There  is  no  finding  or 
evidence  that  he  accepted  that  offer.  He  was  entitled  to 
reasonable  notice  and  opportunity  to  remove  the  boats,  and 
unless  it  appeared  that  in  some  way  he  had  waived  or  surren* 
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dered  such  rights  he  had  a  valid  claim  for  damages  against 
the  state. 

The  oixier  and  award  should  be  reversed  and  a  new  trial 
granted. 

All  concur. 

Order  and  award  reversed. 


J.  Frederic  Andrews,  Appellant,  v.  The  Day  Burroir 

Company,  Respondent. 

Plaintiff  executed  a  lease,  for  a  term  of  years,  of  certain  premises,  consist- 
ing of  a  factor]^%  engine  and  boiler-house  in  which  were  ar.  engine  and 
machinery;  the  lease  contained  a  covenant  that  the  lessee  would  not  make 
any  alteration  in  the  premises  without  the  consent  of  plaintiff,  "under 
the  penalty  of  forfeiture."  The  engine  being  worn  out  and  dangerous, 
the  lessee  requested  plaintiff  to  share  with  him  the  expense  of  taking 
it  out  and  putting  in  a  new  one;  this  plaintiff  declined  to  do.  There- 
upon the  lessee  advised  plaintiff  by  letter  that  it  should  remove  the  old 
engine,  protect  it  from  the  weather,  leave  it  upon  the  premises  and  sub- 
stitute one  of  its  own  for  use.  Plaintiff  replied  that  he  had  no  objec- 
tions to  the  exchange,  provided  the  new  engine  was  placed  on  the  same 
foundation  and  a  receipted  bill  given  to  him  therefor.  The  old  engine 
was  so  affixed  to  the  foundation  that  it  could  be  removed  and  a  new 
one  substituted  without  injury  to  the  foundation  or  the  building.  The 
lessee  removed  the  old  engine,  placed  it  under  cover,  and  put  in  a  new 
one  on  the  old  foundation.  In  an  action  to  restrain  defendant,  who  lyad 
succeeded  to  the  rights  of  the  lessee,  from  removing  the  new  engine 
from  the  premises,  held,  that  the  substitution  thereof  was  not  neces- 
sarily an  alteration,  and  as  it  appeared  that  no  substantial  alteration 
was  made,  and  that,  on  removal  of  the  new  engine,  the  old  one  could 
be  replaced,  plaintiff's  consent  to  the  substitution  was  not  requisite;  that 
therefore  there  was  no  legal  obligation  resting  upon  the  lessee  which 
would  necessarily  charge  it  with  the  terms  or  conditions  upon  which 
plaintiff  assumed  to  consent;  that  as  the  lessee  did  not  in  fact  accede 
to  those  terms,  but  proceeded  upon  a  declared  purpose  to  the  con- 
trary, plaintiff  took  no  title  to  the  engine;  that  the  lessee  had  the  right 
to  make  the  change  and  defendant  to  remove  the  new  engine;  and  so, 
that  the  action  was  not  maintainable. 

VAmfrrettx  v.  Omdd  (7  N.  Y.  849);  WiUetU  v.  Sun  Mvt.  Ins.  €b.  (45  id. 
45);  White  v.  Baxter  (9  J.  &  8.  858;  71  N.  Y.  254),  distinguished. 

Reported  below,  55  Hun,  494. 

(Argued  March  21,  1892;  decided  April  19,  1892.) 


1892.]  Andrews  v.  D.  B.  Co.  349 

Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Suprenie 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  relief  sough'c  by  this  action  was  that  the  defendant  be 
restrained  from  removing  an  engine  from  certain  premises 
which  the  plaintiff  had,  by  lease  of  date  March  26,  1886^ 
demised  to  the  Fox  Changeable  Button  Company  for  the 
term  of  five  years  and  six  months  from  the  first  of  the  then- 
following  April  The  lease  contained  a  covenant  on  the  part 
of  the  lessee  that  it  would  not  make  any  alteration  in  the 
premises  without  the  consent  of  the  plaintiff,  ''under  the 
penalty  of  forfeiture  and  damages."  The  demised  premises 
consisted  of  a  brick  factory,  an  engine  and  boiler-house,  in 
which  and  covered  by  the  lease  were  boilers,  engine,  grinding 
mills,  shafting  and  steam  pumps. 

The  lessee,  soon  after  the  commencement  of  the  term,  took 
out  the  engine  and  put  a  new  one  in  its  place  to  operate  the 
machinery.  The  defendant  afterwards  acquired  by  purchase 
the  rights  of  the  lessee  in  the  demised  premises  and  title  to 
its  personal  property  therein,  and  before  the  commencement 
of  the  action,  had  threatened  to  remove  the  engine  so  put  in 
there  by  the  lessee. 

Further  facts  are  stated  m  the  opinion. 

JU/ichad  II.  Cardozo  for  appellant.  Tlie  assent  of  the 
parties  to  a  contract  may  be  shown  as  well  by  their  acts  as  by 
their  words.  (1  Whart  on  Cont.  §  6 ;  Chitty  on  Cont.  [11th 
Am.  ed.]  86 ;  Roberta  v.  Hayward^  3  C.  &  P.  432 ;  Patten  v. 
Hood,  40  Me.  457 ;  C.  B.  Co.  v.  Ahboit,  4  Cush.  573 ;  White 
V.  Baxter,  9  J.  &  S.  358 ;  WiUetts  v.  S.  M.  Ins.  Co.,  45  N. 
T.  45 ;  L^Amoreux  v.  Gould,  7  id.  349.)  The  defendant  and 
his  assignor  had  absolutely  no  right  to  remove  the  old  engine 
and  substitute  a  new  one  without  the  permission  of  the  owner. 
(Agate  v.  Zov^nbein,  57  N.  Y.  604.) 


350  Andrews  v.  D.  B.  Co.  [April. 

— ■  ,     ■         ■  .-      I  ,111  II  f 

Opinion  of  the  Court,  per  Bardlet  J. 


Qibaon  Putzel  iot  respondent  The  new  engine  having 
been  placed  in  the  engine-house  by  the  lessee  for  trade  pur- 
poses and  with  the  intention  of  removing  it  on  the  termination 
of  the  lease,  remained  personal  property  and  did  not  become 
a  fixture.  {Elwes  v.  Mawe^  3  East.  22 ;  MiUer  v.  Plumby  6 
Cow.  665;  2  Kent's  Comm.  [7th  ed.]  345;  Walker  v.  Sher 
inan,  20  Wend.  636;  PoUer  v.  Crmnwell,  40  N.  Y.  287; 
House  V.  Houae^  10  Paige,  163 ;  Holvies  v.  Tremper^  20  Johns. 
29;  Van  Ness  v.  Pacard,  2  Pet.  137;  Dubou  v.  KeUy^  10 
Barb.  496;  M(}ore  v.  Wood,  12  Abb.  Pr.  393;  Kelsey  v. 
Durkee,  33  Barb.  410 ;  Voorhees  v.  McGinnis,  48  N.  Y.  278 ; 
Tifft  v.  HorUyti,  53  id.  377 ;  Sisson  v.  Hibbard,  75  id.  542 ; 
McRea  v.  C,  N.  Bank^  m  id.  489 ;  Davidson  v.  W.  G.  Co.^ 
99  id.  568.)  There  was  no  express  or  implied  contract  between 
the  plaintiff  and  the  Specialty  Button  Company  that  the  new 
engine  should  belong  to  the  former.  (  White  v.  Baxter,  71 
TS.  Y.  224;  Train  v.  B,  I).  Co..  144  Mass.  533 ;  0.  B.  Go.  v. 
Abbott,  4  Cush.  473 ;  Whitney  v.  Sfdlivan,  7  Mass.  107 ;  £arle 
v.  Cobu?*n^  130  id.  590.)  The  removal  of  the  old  engine  did 
not  constitute  waste.  ( Van  Ness  v.  Pacard,  2  Pet  137 ; 
Washb.  on  Real  Prop.  1,  114;  Clemence  v.  Steere^  1  R.  I. 
272 ;  Austin  v.  Stevens,  24  Me.  520 ;  Washburn  v,  Sproat,  16 
Mass.  449;  Holbrook  v.  Chamberlin,  116  id.  155;  Jones  v. 
ChappeU,  L  R  [20  Eq.]  539 ;  Young  v.  Spencer,  10  B.  &  C. 
145 ;  Jackson  v.  Tihbits^  3  Wend.  341 ;  Beers  v.  St.  John,  16 
Conn.  322 ;  Winshlp  v.  Pitts,  3  Paige,  261 ;  Agate  v.  Lowenr 
hein,  57  K  Y.  604 ;  Cooper  v.  Cooper,  147  Mass.  373.)  In 
determining  whether  property  retains  the  character  of  person- 
alty or  becomes  a  fixture,  the  purpose  of  the  annexation  and 
the  intent  with  which  it  was  made  are  the  most  important  con- 
fiiderations.    {McRae  v.  C  Bank,  66  N.  Y.  489.) 

Bradley,  J.  The  action  was  founded  upon  the  charge  that 
the  lessee  had  no  right  to  remove  the  old  engine  and  substitute 
the  new  one  without  the  permission  of  the  plaintiff ;  that  his 
consent  was  given  upon  the  condition  that  the  new  engine 
should  belong  to  him,  and  that  the  old  engine  was  taken  oat 
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and  the  new  one  put  in  pursuant  to  such  consent.  If  the  evi- 
dence required  the  adoption  of  those  propositions,  the  plaintiff 
was  entitled  to  the  relief  sought  by  the  action.  But  the  trial 
court  refused  to  find  that  the  lessee  made  such  removal  and 
substitution  pursuant  to  the  permission  of  the  lessor,  and  to 
such  refusal  exception  was  taken.  This  was  an  important 
question  of  fact.  And  on  that  subject  evidence  on  the  part  of 
the  defendant  was  to  the  effect  that  the  engine  in  the  building 
at  the  time  of  the  demise  was  unsound,  worn  out  and  dangerous 
to  use;  that  the  plaintiff  was  advised  of  its  condition,  and 
requested  to  make  an  arrangement  to  share  with  the  lessee  the 
expense  of  taking  it  out  and  putting  a  new  one  in  its  place ; 
that  he  declined  to  do  so,  and  that  the  lessee  thereupon  con- 
cluded to  do  it,  and  advised  the  plaintiff  by  letter  that  it  should 
remove  the  old  engine,  protect  it  from  the  w^eather,  leave  it 
npon  the  premises  and  substitute  one  of  its  own  to  use  in 
place  of  it  A  few  days  after  this  communication  was  made 
to  the  plaintiff,  the  lessee  received  from  him  a  letter  as  follows : 

"New  York,  Aj^ril  6,  1886. 
'*  J%e  Fox  Changeable  Button  Company : 

"  Gentlemen. —  In  regard  to  engine  in  my  factory  at  Astoria, 
I  hcve  no  objection  to  your  changing  it  for  a  smaller  one, 
providing  you  place  the  engine  which  you  receive  on  same 
foundation  and  give  me  a  receipted  bill  for  new  engine. 

"  I  am  yours  truly, 

"J.  f!  ANDREWS." 

The  old  engine  was,  by  the  lessee,  af tenvards  taken  out, 
placed  under  cover  in  the  yard  of  the  premises,  and  the  new 
one  placed  on  the  foundation  wliich  had  supported  the  one 
removed.  Tliere  was  no  express  agreement  of  the  lessee  to 
vest  in  the  plaintiff  title  to  the  new  engine.  But  it  is  argued 
that  the  consent  of  the  plaintiff  was  essential  to  the  right  to 
do  what  was  done  in  that  respect,  and,  therefore,  a  promise  on 
the  part  of  the  lessee  to  comply  with  the  condition  upon  which 
the  pennission  of  the  plaintiff  as  expressed  in  his  letter  was 
given,  was  necessarily  implied.     This  would  be  so  if  the  lessee 
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must  be  deemed  to  have  accepted  the  terms  iiix)n  wliich  the 
plaintifTs  consent  appeared  by  his  letter  to  have  been  given. 
Then  there  would  have  arisen  a  contract  rendered  effectual  bv 
performance.  {JjAmoreux  v.  Gould^  7  N.  Y.  34:9 ;  WilletU 
V.  Su7i  Mut,  Ins.  Co,^  45  id.  45 ;  White  v.  Baxter^  9  J.  &  S. 
358  ;  71  K  Y.  254.) 

The  doctrine  of  those  cases  is  that  a  promise  without  mutu- 
ality may  be  supported  by  subsequent  performance  of  that  in 
consideration  of  which  the  promise  was  made. 

In  the  present  case  there  was  no  promise  in  fact  of  the 
lessee  to  give  the  plaintiff  the  Ixjnefit  of  the  title  to  the  new 
engine,  but  the  express  declaration  of  the  representative  of  the 
lessee  may  have  been  construed  as  repugnant  to  the  im2)lication 
of  a  promise  to  do  so.  And  in  such  case  the  law  will  imply 
a  promise,  only  when  there  is  a  legal  duty  or  obligation  to 
support  it.  ( Whiting  v.  Sullivan^  7  Mass.  107 ;  Central 
Bridge  Co.  v.  Abbott^  4  Cush.  473 ;  Earle  v.  Cobum^  130 
Mass.  596.)  And  it  may  be  added  that  as  a  rule,  when  the 
owner  of  property  having  the  rightful  power  to  withhold  it 
and  its  use,  prescribes  the  terms  upon  which  it  may  be  taken, 
appropriated  or  used  by  another,  who  takes  it  advised  of  tlie 
terms,  the  latter  will  be  deemed  to  have  acquiesced  and  may 
be  charged  with  the  promise  to  comply  with  them.  The 
plaintiff^s  proposition  is  that  the  lessee  had  no  right  without 
his  consent  to  remove  the  one  and  substitute  the  other  engine, 
and  having  applied  to  the  plaintiff  for  permission,  which  was 
granted  upon  terms,  the  lessee  must  be  deemed  to  have  pro- 
ceeded pursuant  to  the  right  so  given,  and,  as  the  consequence 
he  took  title.  This  view  is  plausable  and  apparently  forcible. 
The  evidence,  however,  on  the  part  of  the  defendant  tends  to 
prove  that  the  lessee  did  not  apply  to  the  plaintiff  for  his  con- 
sent to  make  the  change,  but  simply  to  induce  him  to  enter 
into  an  arrangement  to  share  the  expense  of  putting  in  the 
new  engine ;  and  that  not  obtaining  the  plaintiff's  assent  to  do 
so,  the  lessee  assumed  the  right  to  take  out  the  old  engine,  put 
in  a  new  one  in  its  place  and  retain  title  to  the  latter.  And 
the  trial  court  accordingly  found  that  the  lessee  had  no  design 
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or  intention  at  any  time  of  attaching  the  engine  to  the  free- 
hold, but  on  the  contrary  the  intention  of  the  lessee  at  the 
time  of  placing  it  in  the  engine-house  was  to  remove  it  on  the 
determination  of  the  lease.  This  finding  was  warranted  by 
evidence,  and  whether  it  is  effectual  to  support  the  defendant's 
claim  of  title  to  the  engine,  becomes  a  question  of  law.  As 
between  landlord  and  tenant,  the  latter,  except  so  far  as  his 
rights  are  limited  by  the  lease,  is  at  liberty  to  erect  structures 
for  the  purpose  of  carrying  on  his  legitimate  business  upon 
the  demised  premises  and  remove  them  within  the  term, 
unless  the  effect  will  be  to  commit  waste  or  to  do  serious 
injury  to  the  realty.  (2  Kent's  Com.  345 ;  MiUer  v.  Plumb, 
6  Cow.  666 ;  Omhony  v.  Jones,  19  N.  Y.  234 ;  Globe  Marble 
Mills  Co.  v.  Quinn,  76  id.  23 ;  Kelsey  v.  Durkee,  33  Barb. 
410;  Trappes  v.  Harter,  2  Crompton  ife  M.  153.) 

The  covenant  of  the  lessee  that  he  would  not  make  any 
alteration  in  the  premises  without  the  consent  of  the  landlord, 
was  only  an  undertaking  imposed  by  law,  which  is  to  the  effect 
that  any  material  and  substantial  change  or  alteration  of  the 
nature  of  the  property  is  waste.  {Agdte  v,  Zowenbein,  57  N. 
Y.  604.)  And  it  is  such,  although  it  may  not  in  its  conse- 
quences be  prejudicial  to  the  landlord.  The  expression  of  the 
chancellor  on  the  subject  in  Winship  v.  Pitts  (3  Paige,  259), 
was  that  the  tenant  has  no  right  ^^  to  make  improvements  or 
alterations,  which  will  materially  and  permanently  change  the 
nature  of  the  property,  so  as  to  render  it  impossible  for  him  to 
restore  the  same  premises  substantially  at  the  expiration  of  the 
term." 

The  substitution  of  the  new  engine  for  use  by  the  tenant  in 
place  of  the  old  one  and  the  suspension  during  that  time  of 
the  use  of  the  latter,  was  not  necessarily  an  alteration  or  change 
of  the  nature  of  the  premises  in  any  substantial  respect.  The 
tenant  clearly  had  the  right  to  place  a  new  engine  upon 
another  foundation  if  room  permitted  it,  and  to  allow  the  old 
one  to  remain  idle.  And  in  such  case  the  right  of  the  tenant 
to  take  away  the  one  so  placed  there  would  have  been  clear. 
SioKELs  — Vo^  LXXXVIL        45 
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There  was  evidence  to  the  effect  that  the  old  engine  was  in 
lo  condition  for  use  with  safety,  and  that  it  was  essentially 
■seless  for  the  purposes  of  the  business  of  the  factory.  And 
the  findings  of  the  court,  supported  by  evidence,  were  to  the 
•ffect  that  the  old  engine  was  so  affixed  to  the  foundation  on 
which  it  rested  that  it  could  be  removed  from  it  and  from 
the  engine-house  and  the  new  engine  taken  in  and  substituted 
for  it  without  injury  to  either  the  foundation  or  the  building. 
And  the  conclusion  was  permitted  by  the  evidence  that  it  waa 
•o  done  as  to  produce  no  injury  to  the  premises  or  to  the  engine 
ao  taken  out  It  would,  therefore,  seem  to  follow  that  no  sub- 
itantial  alteration  was  made  in  the  situation,  condition  or  nature 
of  the  premises,  but  that  on  removal  of  the  new  engine  tlie 
©Id  one  could  be  restored  to  the  foundation  from  which  it  was 
taken.  In  this  view  there  was  no  legal  obligation  to  necessarily 
eharge  the  lessee  by  implication  with  the  terms  or  conditions 
upon  which  the  plaintiff  assumed  to  consent  to  the  removal  of 
the  old  engine  and  the  substitution  of  the  new  one  by  the 
lessee.  And  as  the  latter  did  not  in  fact  accede  to  the  terms, 
which  the  plaintiff  sought  to  impose,  but  proceeded  upon  the 
declared  purpose  to  the  contrary,  the  plaintiff  took  no  title  to 
the  engine  in  question. 

The  determination  of  the  trial  court  of  the  questions  of  fact 
founded  upon  conflicting  evidence  must,  for  the  purposes  of 
this  review,  be  deemed  conclusive. 

None  of  the  exceptions  were  well  taken. 

The  judgment  should  be  affinned. 

All  concur,  except  Parker  and  Landon,  JJ.,  dissenting. 

Judgment  aflirmed.  • 
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Maat  Y.  Amerman,  Appellant,  v.  Bebtha  A.  Deaste, 

Kespondent. 

Where  the  owner  of  lands  in  a  city  has  laid  it  out  into  lots,  which  are  sold 
to  different  purchasers,  each  conveyance  containing  covenants  on  the^ 
part  of  the  grantee  running  with  the  land  restricting  the  use  thereof 
to  the  purposes  of  a  private  residence,  or  prohibiting  the  erection 
thereon  of  certain  specified  structures,  while  a  court  of  equity  has  power 
to  enforce  the  performance  of  these  covenants,  the  exercise  of  this  authority 
is  within  its  discretion,  and  where  there  has  been  such  a  change  in  the 
character  of  the  neighborhood  as  to  defeat  tlie  objects  and  purposes  of  the 
covenants  and  to  render  it  inequitable  to  deprive  a  grantee  or  his  suc- 
cessors in  title  of  the  privilege  of  conforming  his  property  to  that  char- 
acter, such  relief  will  not  be  granted,  and  in  lieu  thereof  damages  may 
be  allowed. 

One  B.  owned  a  block  of  land  in  the  city  of  New  York,  which  he  divided 
into  lots  for  private  residences  and  conveyed  to  different  parties  by  deeds, 
each  of  which  contained  a  covenant  on  the  part  of  the  grantee,  his  heirs 
and  assigns,  not  at  any  time  thereafter  to  erect,  suffer  or  permit  upon 
the  premises  conveyed  any  tenement-house,  which  covenant  it  was 
agreed  should  run  with  the  land.  In  an  action  against  one,  who  through 
various  mesne  conveyances,  all  of  which  contained  said  restriction,  had 
became  the  owner  of  a  lot  in  said  block,  brought  by  the  owner  of  another 
lot,  used  as  a  private  residence,  to  restrain  a  violation  of  the  covenant, 
it  was  proved  that  the  entire  surrounding  neighborhood  had  been  mostly 
built  up  with  flats  or  tenement-houses;  t^at  the  tenement-house  defend- 
ant was  building  was  a  large  one,  and  he  had  expended  large  sums 
thereon.  The  trial  court  refused  a  permanent  injunction,  but  fixed  the 
permanent  damages,  i.  e.,  the  difference  in  value  of  plaintiff's  prem- 
ises with  and  without  defendant's  tenement  building,  and  awarded 
an  injunction  restraining  the  defendant  from  renting  her  building  to 
any  tenant  until  such  damages  and  the  costs  were  paid.  Held,  no  error; 
that  the  court  in  awarding  damages  was  not  confined  to  those  sustained 
before  the  commencement  of  the  action. 

P&ndY.  M.  E.  K  Co.  (112  N.  Y.  186);  Vline  v.  N.  Y.  C.  A  H.  B.  B,  B.  Co, 
(101  id.  98),  distinguished. 

Bat  hdd,  that  the  trial  court  might  properly  and  should  have  required 
plaintiff,  upon  receipt  of  the  damages  awarded,  to  execute  to  defendant 
a  release  of  the  covenant. 

Reported  below,  25  J.  &  S.  175. 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  August  27, 1889,  which 
reversed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Terra  and  ordered  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  J,  Townsend  for  appellant.  In  an  equitable  action  the 
plaintiff  is  no*  limited  to  loss  of  rentals,  but  may  recover  his 
full  damages  in  a  single  action,  and  the  proper  measure  of 
such  damages  is  the  depreciation  in  the  market  value  of  the 
property  in  question.  {KemocJian  v.  N.  Y.  E.  E.  R.  Co.j 
128  N.  Y.  559 ;  McGean  v.  M.  H.  Co.,  117  id.  219 ;  Hen- 
derson V.  iT.  Y.  a  B.  R,  Co.,  78  id.  423 ;  T.  &  B.  R. 
R.  Co.  V.  Lee,  13  Barb.  169;  Pappenheim  v.  JfcT.  E.  R, 
Co.,  125  N.  Y.  436;  N.  Y  N.  E.  Bcmk  v.  M.  R  R.  Co., 
21  J.  &  S.  311.)  Conceding  all  the  facts  claimed  by  the 
defendant,  no  equitable  defense  is  shown.  {Trustees,  etc.,  v. 
Thacher,  37  K  Y.  311.)  The  defense  that,  by  reason  of 
changes  in  the  neighborhood,  the  property  in  question  could 
be  profitably  improved  in  no  other  way,  and  that  it  would  be 
inequitable  to  enforce  the  restriction,  is  not  supported  by  the 
evidence,  and  the  findings  of  the  trial  court  are  correct.  {Lair 
timer  v.  Livermore,  72  N.  Y.  174 ;  Trustees,  etc.,  v.  Thacher, 
87  id.  311.)  Even  if  the  facts  as  proved  would  disentitle  the 
plaintiff  to  equitable  relief,  yet  she  is  entitled  to  recover  such 
damages  as  have  resulted  from  the  defendant's  breach  of  her 
covenant  {Clark  v.  R.  L.  &  N.  F.  R.  Co.,  18  Barb.  350.) 
The  judgment  was  more  favorable  to  the  defendant  than  she 
had  a  right  to  expect,  and  was  in  proper  and,  in  such  cases, 
usual  form.  (  Vom  Rensselaer  v.  Vam,  Renssekber,  113  N.  Y. 
307,  314.) 

Cephas  Brainerd  for  respondent.  The  relation  of  the 
parties  is  this :  The  restrictive  covenant  creates  an  equitable 
easement  in  favor  of  the  plaintiff  over  the  defendant's  prop- 
erty.    The  defendant's  property  is  under  an  equitable  servi- 
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tnde  to  the  plaintiff.     The  plaintiff  claims  that  this  covenant 
has  been  violated  by  the  defendant  in  the  erection  of  the  build- 
ings now  standing  on  her  land.     (Pom.  Eq.  Juris.  §§  1295, 
1342.)     The  measure  of  damages  cannot  be  sustained.   (  Uline 
V.  iT.  Y.  a  dk  H.  R.  li.  It  Co.,  101  N.  Y.  98;   108  id. 
660 ;   Whitmore  v.  Bischoff,  5  Hun,  176 ;  Matthews  v.  2>. 
<k  H.  a  Co.,  20  id.  427 ;  Irdand  v.  M.  E.  R,  Co.,  20  J. 
&  S.  450.)    The  rule  that  a  covenant  which  works  a  hardship 
to  one  of  the  parties  will  not  be  specifically  performed,  or  be 
regarded  as  ground  for  damages,  is  broad  enough  to  protect 
this  defendant.     {C.  College  v.    'Thacher,  87  N.  Y.  311 ;  Fry 
on  Spec.  Perf.  §  397.)    It  is  insisted,  on  the  part  of  the  plain- 
tiff, that  the  Colvmbia  College  case  was  designed  to  rule  that 
the  change  which  will  defeat  a  restrictive  covenant  must  be 
one  not  within- •  the  contemplation  of  the  parties  when  the 
covenant  was  made.     Such  is  not  the  rule.     (TrvMees,  etc.,  v. 
Lynch,  70  N.  Y.  440 ;  3  Pom.  Eq.  Juris.  §  1295 ;  Mnrfddt 
V.  N.  r.,  W.  S.  (&  B.  R.  R.  Co.,  102  N.  Y.  703 ;  Duke  oj 
Bedford  v.  British  Museum,  2  M.  &  E.  552, 573 ;  Reynolds 
V.  Cowlingshaw,  L.  R.  [11  Ch.  Div.]  868 ;  Clark  y.  R.  R.  R. 
Co.,  18  Barb.  350,  355 ;  Musgrave  v.  SJierwood,  56  How.  Pr. 
338;  Conger  y.R.  R.  Co.,  120  N.  Y.  29,  30;  Chesterfield  \. 
Janscen,  1  Atk.  301 ;  Bradford  v.  R.  R.  Co.,  123  K  Y.  316 ; 
Post  V.  Weil,  115  id.  361.)    Plaintiff  was  allowed  to  show, 
against  the  defendant's  objections  and  exceptions,  that  the 
opinions  of  a  witness  as  to  the  effect  of  a  certain  class  of  build- 
ing, if  put  on  the  defendant's  lots,  as  contrasted  with  the 
buildings  actually  there.     This  should  have  been  excluded. 
{Roberts  v.  M.  E.  R.  Co.,  128  N.  Y.  455.)    The  General  Term 
has  reversed  the  judgment  on  facts ;  this  court  will  not  investi- 
gate the  proof  further  than  to  see  that  there  was  fair  ground 
for  the  reversal.     {Gray  v.  M.  R.  Co.,  128  N.  Y.  499,  509.) 

Haioht,  J.  This  action  was  brought  for  a  permanent 
injunction,  and  for  damages. 

Clarence  S.  Brown  was  the  former  owner  of  a  block  of  land 
in  the  city  of  New  York,  bounded  on  the  north  by  Sixty-fourth 
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street,  on  the  east  by  Ninth  avenue,  on  the  south  by  Sixty- 
third  street,  and  on  the  west  by  Tenth  avenue.  He  made  con- 
veyances of  separate  parts  of  such  block  to  different  parties, 
all  of  which  conveyances  were  made  subject  to  certain  restric- 
tions and  covenants,  among  which  was  that  the  grantee,  his 
heirs  and  assigns,  would  not,  at  any  time  thereafter,  erect, 
suffer  or  permit  upon  the  premises  thereby  conveyed,  or  any 
part  thereof,  any  tenement-house ;  and  it  was  agreed  between 
the  parties  to  such  conveyance  that  such  covenants  should  run 
with  the  land. 

The  defendant,  through  various  mesne  conveyances  from 
Brown,  under  deeds  containing  the  restriction  and  covenant 
above  mentioned,  has  become  the  owner  of  a  lot  on  the  south- 
east comer  of  Tenth  avenue  and  Sixty-fourth  street;  the  plain- 
tiff, in  like  manner,  has  become  the  owner  of  a  private  residence 
on  the  south  side  of  Sixty-fourth  street,  distant  forty-two  feet 
and  nine  inches  easterly  from  the  rear  of  defendant's  lot. 
Since  the  purchase  by  the  plaintiff  of  her  residence,  the  defend- 
ant has  erected  upon  her  lot  a  tenement-house  in  violation  of 
the  restriction  and  covenant  alluded  to.  The  building  contains 
a  frontage  of  seventy-five  feet  on  Tenth  avenue,  and  ninety- 
five  feet  on  Sixty-fourth  street.  It  is  arranged  for  three  stores 
fronting  upon  the  avenue,  and  three  stores  fronting  upon  Sixty- 
fourth  street,  with  four  stories  above  the  first  floor,  each 
arranged  for  the  accommodation  of  four  families. 

Flat  or  tenement-houses  of  the  ordinary  description  have 
been  erected  for  a  considerable  distance  below  Sixty-third 
street,  on  both  sides  of  Tenth  avenue ;  also  on  the  opposite 
side  of  Tenth  avenue,  between  Sixty-third  and  Sixty-fourth 
streets  ;  also  upon  the  entire  block  fronting  on  the  easterly  side 
of  Tentli  avenue  from  Sixtj^-fourth  street  to  Sixty-fifth  street; 
also  in  the  middle  of  the  block,  between  Ninth  and  Tenth 
avenues  on  the  northerly  side  of  Sixty-third  street ;  ordinary 
tenement-houses  have  been  built  on  the  southerly  side  of 
Sixty-third  street  from  Ninth  avenue  westwardly,  covering 
more  than  half  of  the  block;  flat  or  tenement-houses  have 
been  built  opposite  the  premises  of  the  plaintiff,  on  the  north- 
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erly  side  of  Sixty-fourth  street,  and  like  houses  have  been  buiH 
for  a  considerable  distance  northward  on  both  sides  of  Tenth 
avenue.  On  the  north-westerly  corner  of  Tenth  avenue  and 
Sixty-fifth  street  is  an  establishment  for  the  manufacture  of 
illuminating  gas,  and  on  the  block  below,  on  the  westerly  side 
of  Tenth  avenue,  are  carpenter-shops,  liquor  and  beer-saloons^ 
blacksmith-shops,  and  one  tenement  or  flat-house. 

The  trial  court  refused  a  pennanent  injunction,  but  awarded 
damages  to  the  plaintiff  in  the  sum  of  fifteen  hundred  dollare^ 
and  an  injunction  restraining  the  defendant  from  renting  the 
building  upon  her  lot  to  any  tenant  until  such  damages^ 
together  with  the  costs  of  the  action,  shall  be  paid. 

The  facts  to  w^hich  we  have  alluded  were  found  by  the  trial 
court,  and  are  such  as  to  entitle  the  plaintiff  to  an  injunction 
were  it  not  for  the  fact  that  the  surrounding  neighborhood  haa 
has  been  chiefly  built  up  and  occupied  with  flat  or  tenement- 
houses.  The  defendant's  building  is  a  large  one;  constructed 
at  considerable  expense,  and  is  in  a  neighborhood  devoted 
chiefly  to  the  residence  of  people  for  which  the  defendant's 
building  was  designed ;  if  enjoined  from  using  the  same  for 
that  purpose,  the  defendant  must  necessarily  suffer  damages 
greatly  in  excess  of  any  which  is  likely  or  possible  to  be  sus- 
tained by  tlie  plaintiff. 

In  the  case  of  Trustees  of  Columbia  College  v.  Thm^her  (8T 
N.  Y.  311),  it  was  held,  that  whilst  a  court  of  equity  has 
jurisdiction  to  enforce  the  observance  of  covenants  made  by  an 
owner  of  lands  in  a  city,  with  an  adjoining  owner,  in  considera- 
tion of  similar  reciprocal  covenants  on  the  part  of  the  latter, 
restricting  the  use  of  the  lands  to  the  purposes  of  private  resi- 
dences, the  exercise  of  this  authority  is  within  its  discretion ; 
and  where  there  has  been  such  a  change  in  the  character  of  the 
neighborhood  as  to  defeat  the  object  and  purposes  of  the  agree- 
ment, and  to  render  it  inequitable  to  deprive  sucli  owner  of 
the  privilege  of  conforming  his  property  to  that  character,  such 
relief  will  not  be  granted. 

In  High  on  Injunctions  (§  22),  it  is  said,  if  it  is  apparent 
upon  an  application  for  an  injunction,  that  the  relief  sought 
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is  disproportioned  to  the  nature  and  extent  of  the  injury  sus- 
tained, or  likely  to  be  sustained,  the  court  will  decline  to 
interfere.  And  again  at  section  1158,  where  the  character 
and  condition  of  the  adjoining  lands,  with  reference  to  that 
conveyed,  have  so  changed  as  to  render  the  restriction  in  the 
conveyance  inapplicable,  according  to  its  true  intent  and  spirit, 
a  court  of  equity  will  not  interfere  by  injunction  to  prevent  a 
breach  of  the  covenant,  but  will  leave  the  party  aggrieved  to 
his  remedy  at  law. 

See  also  Conger  v.  N,  K,  West  Shore  dk  Bvffalo  Railroad 
Company  (120  N.  Y.  29);  Margraf  v.  Muir  (57  id.  155); 
Peters  v.  Delaplaine  (49  id.  362). 

Under  the  rule  to  which  we  have  called  attention,  and  the 
facts  disclosed,  the  trial  court  properly  withheld  a  permanent 
injunction,  and  confined  the  relief  of  the  plaintiff  to  damages. 

As  we  have  seen,  the  trial  court  awarded  fifteen  hundred 
dollars  as  damages.  This  was  found  to  be  the  differen«3e  in 
value  of  the  plaintiff's  premises,  with  and  without  the  defend- 
ant's tenement  building.  The  award  is  for  the  permanent 
injury  sustained.  The  defendant's  building  was  in  process  of 
construction  when  this  action  was  brought.  At  the  time  of 
the  trial,  it  had  been  completed,  but  was  only  partially  occu- 
pied. The  plaintiff's  damages  depended  not  upon  the  construc- 
tion of  the  building,  but  the  use  made  of  it.  If  it  should 
never  be  used  for  a  tenement  building,  no  damages  would 
result,  and  if  as  is  claimed,  damages  only  could  be  awarded  to 
the  time  the  action  was  commenced,  none  could  be  allowed 
for  the  reason  that  at  that  time,  none  had  been  sustained.  It 
appears  to  have  been  upon  this  theory  that  the  General  Term 
ordered  tlie  reversal  of  the  judgment,  following  the  cases  of 
Pond  V.  Metropolitan  EL  Railway  Co.  (112  N.  Y.  186) ;  Uline 
V.  N.  Y.  C.  i&ILR.  R.  R.  Co.  (101  id.  98),  and  other  kindred 
cases ;  but  those  cases  were  actions  for  damages,  and  were  dis- 
posed of  upon  the  theory  that  as  to  the  plaintiff  there  was  an 
unlawful  structure  upon  his  easement,  amounting  to  a  nuisance. 
Tliat  being  a  nuisance,  the  defendant  was  under  a  legal  obliga- 
tion to  remove  it,  and  the  law  would  not  presume  tliat  he 
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would  not  do  so.  For  that  reason  damages  could  only  be 
recovered  up  to  the  time  of  the  commencement  of  the  action. 

We  do  not  regard  these  cases  as  having  any  application  to 
the  question  under  consideration.  The  defendant's  building 
does  not  incumber  or  interfere  with  any  easement  of  the  plain- 
tiff ;  it  is  not  unlawful  or  a  nuisance.  There  is  consequently 
no  presumption  that  it  will  be  abated  or  discontinued.  The 
devoting  of  it  to  the  use  for  which  it  was  constructed,  operates 
as  a  breach  of  the  covenant  embraced  in  the  deeds  to  which 
we  have  alluded,  and  because  of  such  breach,  the  plaintiff  is 
entitled  to  damages.  The  building  is  a  permanent  structure, 
specially  arranged  for  continued  use  as  a  tenement  or  flat- 
house.  This  action  is  in  equity,  and  one  of  the  objects  sought 
is  to  avoid  a  multiplicity  of  actions  which  might  be  brought 
in  case  only  past  damages  could  be  recovered. 

We  see  no  reason  why  permanent  damages  may  not  be 
awarded-     This  right  is  recognized  by  the  recent  cases. 

In  Pappen/ieim  v.  JHet.  EL  Railway  Company  (128  N. 
Y.  436),  Pjsckham,  J.,  in  delivering  the  opinion  of  the  court, 
says  :  "  In  an  action  at  law,  the  owner  of  the  property  inter- 
fered with  or  trespassed  upon  cannot  recover  damages  to  his 
premises,  based  upon  the  assumption  that  such  trespajss  is  to 
be  permanent  lie  can  only  recover  the  damages  which  he 
has  sustained  up  to  the  commencement  of  the  action.  *  *  * 
But  the  owner  can  resort  to  equity  for  the  purpose  of  enjoin- 
ing the  continuance  of  the  trespass,  and  to  thus  prevent  a  mul- 
tiplicity of  actions  at  law  to  recover  damages ;  and  in  such  an 
action  the  court  may  determine  the  amount  of  damages  which 
the  owner  would  sustain  if  the  trespass  were  permanently  con- 
tinued, and  it  may  provide  that  upon  payment  of  that  sum 
the  plaintiff  shall  give  a  deed  or  convey  the  right  to  the 
defendant."  (See  also  Thompson  v.  Manhattan  Railway 
Company^  41  N.  Y.  S.  Kep.  697 ;  Henderson  v.  N.  Y.  C,  R. 
R.  Co.,  78  K  Y.  423-434.) 

We  discover  no  exceptions  in  the  case  that  call  for  a  reversal 
of  the  judgment.  Evidence  was  received  in  reference  to  there 
being  windows  on  the  east  end  of  the  building,  but  it  was 
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received  only  for  tlie  purpose  of  showing  the  kind  of  house 
that  was  erected,  and  no  claim  for  damages  was  made  by  rea- 
son of  such  windows.  To  the  question  as  to  what  the  effect 
would  have  been  upon  the  plaintiff's  property,  if  instead  of  the 
house  erected  by  Mrs.  Deane  there  had  been  placed  houses 
corresponding  in  quality  and  character  to  those  which  fronton 
Tenth  avenue  above  Sixty-fourth  street,  the  answer  of  the  wit- 
ness is,  that  he  did  not  know  the  character  of  those  houses. 
He  does  not  pretend  to  speak  as  to  the  effect,  and  consequently 
the  exception  taken  is  not  available.  His  answer  to  the  next 
question  is  in  favor  of  the  defendant,  and  consequently  did  her 
no  harm.  • 

The  damages  awarded  by  the  trial  court  was  for  the  pennar 
nent  injury  sustained  by  the  plaintiff  by  reason  of  the  breach 
of  the  covenant  alluded  to.  Under  the  practice  adopted  in 
kindred  cases,  the  trial  court  might  properly  have  required  the 
plaintiff,  upon  the  receipt  of  the  damages  awarded,  to  have 
duly  executed,  acknowledged  and  delivered  to  the  defendant 
a  release  from  the  covenant,  so  far  as  it  restricts  the  use  of  the 
premises  for  the  purpose  of  a  tenement-house.  Whilst  this 
requirement  may  not  be  necessary  to  bar  a  further  action  for 
damages,  it  seems  but  just,  under  the  circumstances  and  in 
view  of  the  liberal  award  made,  that  the  release  should  be  given. 

The  order  of  the  General  Term  will,  therefore,  be  affirmed, 
and  judgment  absolute  ordered  against  the  appellant  uj}on  her 
stipulation^  with  costs,  unless  within  thirty  days  she  stipulates 
that  the  judgment  of  the  trial  court  be  modified,  by  adding 
thereto  a  provision  that  upon  the  payment  to  her  of  the  dam- 
ages and  costs  awarded  by  the  trial  court  she  execute,  acknowl- 
edge and  deliver  to  th^  defendant  a  release  from  the  covenant 
embraced  in  the  deed,  so  far  as  it  restricts  the  use  of  the 
premises  for  the  purpose  of  a  tenement-house.  If  such  stipu- 
lation is  given,  the  order  of  the  General  Term  is  reversed,  and 
the  judgment  of  the  trial  court,  as  so  modified,  is  affirmed, 
without  costs. 

All  concur. 

Ordered  accordingly. 
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Theodore  Haebler  et  al.,  Appellants,  v.  Eujah  Mters  et  al.^        |}S 
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The  provisions  of  the  Code  of  Civil  Procedure  (§§  445,  1005,  1216.  1202,  132   368. 

1328,  2142,  2263,  3058),  providing  for  restitution,  on  reversal  of  a  judg-  155_140 

ment  or  order,  of  money  or  property,  or  its  proceeds,  of  which  the 
appellant  has  been  deprived  by  reason  of  the  erroneous  judgment  or 
order,  were  enacted  in  recognition  of  the  common-law  right  of  resti- 
tution, and  to  furnish  additional  means  of  enforcing  that  right. 

The  remedies  prescribed,  therefore,  are  not  exclusive,  and  a  party  entitled 
to  restitution  may  obtain  relief  by  action. 

By  virtue  of  a  levy  under  an  attachment  brought  by  plaintiffs,  the  sheriff 
received  $900.  Defendants,  as  subsequent  lienors,  moved  to  vacate  the 
attachment  and  procured  an  order  restraining  the  sheriff  from  paying 
over  the  money  to  plaintiffs.  The  motion  to  vacate  was  granted  and  the 
sheriff  thereupon  paid  over  the  money  so  received  to  defendants.  Upon 
appeal  the  order  vacating  the  attachment  was  reversed  and  the  motioD 
denied.  Plaintiffs,  pending  the  appeal,  recovered  judgment  in  their 
attachment  suit,  an  execution  thereon  was  returned  wholly  unsatisfied 
and  their  judgment  remains  unpaid.  Held,  that  an  action  as  for  money 
had  and  received  was  maintainable  to  recover  the  moneys  so  paid  to 
defendants;  that  the  right  of  action  was  not  affected  by  the  fact  that  at 
the  time  the  money  was  paid  over  to  defendants,  plaintiffs  had  only  a 
lien  upon  it;  that  while  the  erroneous  order  was  a  protection  to  the 
sheriff,  it  was  not  such  to  defendants;  that  they  having  received  the 
money  with  knowledge  of  the  facts,  and  that  if  the  otder  by  virtue  of 
which  they  received  it  should  be  reversed,  plaintiffs  would  be  entitled 
to  it,  a  promise  of  restitution  would  be  implied,  running  to  plaintiffs,, 
who  could  enforce  it  without  the  interventiQn  of  the  sheriff. 

Hcb^jiUr  V.  Myers  (58  Hun,  179),  reversed. 

(Argued  March  21,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  24,  1890,  which  aflSrmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  for  money  had  and  received. 

In  April,  1888,  the  sheriff  of  the  city  and  county  of  New 
York  received  the  sum  of  $900  "  by  reason  of "  the  levy  of 
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an  attachment  which  the  plaintiffs  had  caused  to  be  issued  in 
an  action  brought  by  them  against  one  Bernharth  and  others. 
On  October  thirtieth,  the  defendants,  ''as  subsequent  lienors," 
procured  an  order  restraining  the  sheriff  from  paying  over  to 
the  plaintiffs  the  money  so  received  by  him,  and  on  November 
twenty-second,  they  procured  another  order,  granted  at  Special 
Term  on  notice,  vacating  said  attachment  '^  After  said  attach- 
ment was  so  vacated,  and  in  consequence  thereof  and  not 
otherwise,  said  sheriff  paid  over  to  the  defendants,  as  subse- 
quent lienors,  said  $900  which  he  had  received  under  the 
attachment  issued  to  him,  as  aforesaid,  by  the  plaintiffs."  On 
the  18th  of  April,  1889,  the  order  vacating  the  attachment 
was  affirmed  by  the  General  Term,  but  on  October  31,  1889, 
the  Court  of  Appeals  reversed  the  orders  made  by  the  General 
and  Special  Terras  and  denied  the  motion  to  vacate  the 
attachment. 

November  12,  1888,  the  plaintiffs  recovered  judgment  in 
the  action  brought  by  them  against  said  Bernharth  and  others 
for  the  sum  of  $1,258.91,  but  the  execution  issued  thereon  to 
said  sheriff  was  returned  wholly  unsatisfied  and  the  judgment 
is  still  unpaid.  The  plaintiffs  demanded  restitution  from  the 
defendants,  which  was  refused,  and  thereupon  they  brought 
this  action,  and  after  alleging  the  foregoing  facts,  in  substance, 
asked  that  the  defendants  be  ordered  and  decreed  to  make 
restitution  to  the  plaintiffs  of  the  said  sum  of  $900,  with 
interest  thereon  from  the  22d  day  of  November,  1888. 

The  defendants  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  Special  Term,  in  sustaining  the  demurrer,  held 
that  the  defendants  had  received  nothing  from  the  plaintiffs, 
which  they  were  bound  to  restore  to  them,  as  the  money  in 
question  belonged  to  Bernharth  and  others  until  it  was  devoted 
to  the  payment  of  the  defendants'  execution.  The  General 
Term  affinned  the  judgment  upon  the  same  ground,  but  also 
suggested  that  it  was  the  duty  of  the  plaintiffs  to  obtain  a  stay 
of  proceedings,  if  they  wished  to  protect  their  lien  by  a  suc- 
cessful appeal. 
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Marshall  P.  Stafford  for  appellants.  An  action  for  resti- 
tution always  lies  against  a  party  who  has  obtained  money  by 
reason  of  an  order  or  judgment  subsequently  reversed.  *  {Kidd 
V.  Curry,  29  Hun,  215 ;  Clark  v.  Pinny,  6  Cow.  297 ;  Stur- 
gis  V.  AUiSj  10  Wend.  364 ;  Bank  of  U.  S.  v.  Bank  of  Wash- 
infftouj  6  Pet.  8 ;  ZoU  v.  Swesey,  29  Barb.  88 ;  Murray  v. 
BerdsU,  98  N.  Y.  480 ;  Wright  v.  Nostramd,  100  id.  616.) 
One  who  has  been  wrongfidly  deprived  of  money  always  has 
an  action  for  money  had  and  received  against  one  who  has 
profited  by  the  wrong.  {Barhyte  v.  Shepard,  35  N.  Y.  238 ; 
Swift  V.  City  of  P.,  37  id.  513  ;  Bank  of  Coin/monwealth  v. 
Mayor ^  43  id,  184 ;  Newmam,  v.  Bd.  Supra.^  45  id.  676 ; 
Peyser  v.  Mayor,  etc,,  70  id.  497 ;  CahiU  v.  Palmer,  45  id. 
479 ;  DePeyster  v.  Mali,  92  id.  262 ;  Kingston  Ba/nk  v. 
EUvnge,  40  id.  391.)  Whoever  has  money,  which  in  justice 
and  good  conscience  he  ought  not  to  keep,  is  liable  to  an  action 
for  money  had  and  received  at  the  instance  of  one  who  ought  to 
have  had  such  money.  {Hathaway  v.  Town  of  Cincinnatus, 
62  N.  Y.  447.)  The  sheriflE  was  not  a  necessary  party  to  this 
action.  {Mason  v.  Pendergast,  120  N.  Y.  539  ;  SUM  v.  WH- 
hur,  77  id.  163,  164 ;  JIoA  v.  Town  of  New  Lots,  83  id.  100; 
Hathaway  v.  Town  of  Cindnnatus,  62  id.  447.)  It  is  imma- 
terial that  the  sheriff  rightfully  paid  the  money  to  appellants. 
{Bank  of  ComirhonxoeaUh  v.  Mayor,  etc.,  43  N.  Y.  184;  New- 
man  v.  Bd,  Suprs,,  45  id.  687.)  The  respondents  were  parties 
to  the  record  in  the  proceeding  which  did  the  wrong.  {Bank 
of  U.  S.  v.  Bank  of  Washingto^i,  6  Pet.  17.)  The  action  was 
properly  brought  against  the  respondents.  {Bank  of  U.  S,  v. 
Bank  of  Washington,  6  Pet  8 ;  Bank  of  Commonwealth  v. 
Mayor,  etc,,  43  N.  Y.  184 ;  Newman  v.  Bd,  Suprs.,  45  id. 
676 ;  Murray  v.  BerdeU,  98  id.  483.)  The  reversal  of  the 
vacating  order  revived  the  attachment  and  left  it  in  full 
forca  {Pach  v.  Gilhert,  124  N.  Y.  612.)  The  facts  stated 
in  the  complaint  make  a  good  cause  of  action.  {Caperton  v. 
McCorkle,  5  Gratt.  177.) 

Michael  H.  Cardozo  for  respondents.  An  action  for  resti- 
tution cannot  be  maintained  under  the  provisions  of  the  Code 
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of  Civil  Procedure.  (Code  Civ.  Pro.  §  1623.)  In  this  case, 
there  is  absolutely  nothing  to  show  that  there  was  any  privity 
between  the  plaintiffs  and  the  defendants  in  the  receipt  of  this 
money,  and  in  view  of  the  circumstances  under  which  the 
defendants  received  this  money,  an  action  for  money  had  and 
received  cannot  be  maintained.  {Cary  v.  Curtis^  3  How. 
[U.  S.]  236;  ratrick  v.  Metcalf,  37  N.  Y.  332;  9  Bobw. 
483 ;  Butterworth  v.  Govld^  41  N.  Y.  450 ;  Peckham  v.  Van 
Wagenen,  83  id.  40 ;  K.  Bank  v.  Eltinye,  40  id.  391 ;  RoberU 
V.  Ely,  113  id.  128;  Carver  v.  Creque,  48  N.  Y,  385;  46 
Barb.  507 ;  Oarr  v.  Martin,  20  N.  Y.  306.)  The  attachment 
having  been  once  discharged,  it  could  not  be  revived,  except 
by  an  application  for  a  warrant,  and  consequently  a  new  exer- 
cise of  judicial  discretion.  ( Wood  v.  Dwigktj  7  Johns.  Ch. 
296 ;  People  v.  Bowe,  81  N.  Y.  43 ;  Bowman  v.  B(nOj  40 
Hun,  489  ;  Wilson  v.  Pyder,  13  Civ.  Pro.  Eep.  69 ;  Arnold 
V.  Thomas,  2  How.  Pr.  91.) 

Vann,  J.  Bestitution  was  a  remedy  well  known  to  the 
•common  law.  Its  object  was  to  restore  to  an  appellant  the 
specific  thing,  or  its  equivalent,  of  which  he  had  been  deprived 
by  the  enforcement  of  the  judgment  against  him  during  the 
pendency  of  his  appeal.  It  was  not  created  by  statute,  but 
was  exercised  by  the  appellate  tribunal  as  incidental  to  its 
power  to  correct  errors,  and  hence  the  court  not  only  reversed 
the  erroneous  judgment  but  restored  to  the  aggrieved  party 
that  wluch  he  had  lost  in  consequence  thereof.  It  was  usually 
a  part  of  the  judgment  of  reversal  which  directed  "  that  the 
defendant  be  restored  to  all  things  which  he  has  lost  on  occasion 
of  the  judgment  aforesaid." 

A  writ  of  restitution  was  thereupon  issued,  provided  the 
amount  that  the  appellant  had  lost,  or  paid  under  compulsion, 
appeared  of  record,  as  by  the  return  of  an  execution  satisfied. 
Otherwise  process  in  the  nature  of  an  order  to  show  cause  was 
first  issued,  known  as  a  scire  facias  qvare  restitutionem  habere 
non  debet.  (Tomlin's  Law  Diet,  title  Bestitution  ;  2  Till.  Abr. 
472;  BoUe  Abr.  778;   Westeme  v.  Oresvnck,  4  Mod.  161; 
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WUkin807i^8  Case^  Cro.  Eliz.  465 ;  Ooodyere  v.  Ince^  Cro. 
Jac.  246 ;  Manning's  Case,  4  Coke,  94;  2  Tidds.  Pk.  1033; 
1  Burrill  Pk.  292.) 

In  this  state  the  practice  is  now  regulated  by  statute  and 
almost  every  conceivable  case  is  provided  for.  (Code  Civ.  Pro. 
§§  445, 1005, 1216,  1292, 1323, 2142, 2263  and  3058.)  Section 
1323  seems  especially  adapted  to  the  facts  set  forth  in  the 
complaint,  as  it  provides  that  ^^  where  a  final  judgment  or 
order  is  reversed  or  modified  upon  appeal,  the  appellate  court 
*  *  *  may  make  or  compel  restitution  of  property,  or  of 
a  right,  lost  by  means  of  the  erroneous  judgment  or  order." 
This  is  a  part  of  section  330  of  the  Code  of  Procedure,  under 
which  it  was  held  that  the  power  conferred  was  cumulative 
and  did  not  take  away  the  cominon>law  rights  of  a  successful 
appellant  {LoU  v.  Swezcy^  29  Barb.  87,  88.)  There  were 
earlier,  though  less  complete  statutes  upon  the  subject.  (L. 
1832,  ch.  128,  §  1 ;  2  R.  S.  509,  §  13 ;  1  R.  L.  96,  §§  2  and  5.) 

The  statutory  remedy  is  exercised  by  the  entry  of  a  judg- 
ment or  order  in  the  action  in  which  the  erroneous  judgment 
or  order  was  rendered  or  made.  We  think  that  the  remedies 
provided  by  statute  are  not  exclusive  and  that  they  were 
enacted  in  recognition  of  the  right  of  restitution  as  it  existed 
at  common  law,  to  furnish  additional  means  of  enforcing  that 
right. 

We  have  before  us  an  effort  to  procure  restitution  by  an 
independent  action  in  the  nature  of  indebitatus  ass^impsit^ 
based  upon  the  theory  that  the  law  will  imply  a  promise  from 
the  conduct  of  the  defendants  and  the  circumstances  of  the 
case.  It  has  been  repeatedly  held  that  such  an  action  will  lie 
to  recover  back  money  paid  on  a  judgment  pending  an  appeal 
which  resulted  in  a  reversal.  The  subject  was  carefully  exam- 
ined in  Clark  v.  Pinney  (6  Cow.  298),  where  it  was  held  that 
the  court  would  not  compel  the  party  to  resort  to  the  antiquated 
remedy  of  scire  facias^  but  would  permit  a  recovery  by  a  direct 
action,  as  for  money  had  and  received.  In  delivering  the 
opinion,  Chief  Justice  Savage  said :  "  The  general  proposi- 
tion is  that  this  action  lies  in  all  cases  where  the  defendant 
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has  in  his  hands  money  which,  ex  cequo  et  bono^  belongs  to  the 
plaintiif.  When  money  is  collected  upon  an  erroneous  judg- 
ment which,  subsequent  to  the  payment  of  the  money,  is 
reversed,  the  legal  conclusion  is  irresistible  that  the  money 
belongs  to  the  person  from  whom  it  was  collected."  This 
principle  was  recognized  by  the  Supreme  Court  of  the  United 
States  in  United  States  Bank  v.  Bank  of  Washington  (6  Peters^ 
8),  where  it  was  declared  that  "  on  the  reversal  of  a  judgment 
the  law  raises  an  obligation  in  the  party  to  the  record,  who  has 
received  the  benefit  of  the  erroneous  judgment,  to  make  restitu- 
tion to  the  other  party  for  what  he  has  lost,"  and  that  he  might 
proceed  by  action,  scire  facias,  or  order.  The  authorities 
uniformly  support  this  position  and  out  of  many  that  might  be 
cited  the  following  are  sufiicient  to  illustrate  the  subject: 
{Sturges  v.  AUis,  10  Wend.  355 ;  Maghee  v.  iteUogg,  24  id. 
32 ;  Norton  v.  Coons,  3  Den.  130  ;  Langley  v.  Warner,  1 
Sandf .  209  ;  Lott  v.  Sweezy,  supra;  Kidd  v.  Curry,  29  Hun, 
215 ;  Wright  v.  Nostrand,  100  N.  Y.  616 ;  Trmeler's  Im. 
Co.  V.  Heath,  95  Penn.  333.) 

The  right  of  the  plaintiffs  to  recover  could  hardly  be  ques- 
tioned if  the  money  had  absolutely  belonged  to  them  when  it 
was  paid  by  the  sherii!  to  the  defendants,  but  inasmuch  as  they 
only  had  a  lien  upon  it  and  had  not  then  completed  their  title, 
it  is  claimed  that  no  action  will  lie  for  their  relief.  In  taking 
this  position  the  defendants  lose  sight  of  the  fact  that  a  lien  is 
property  in  the  broad  sense  of  that  word,  and  although  it  has 
no  physical  existence  it  exists  by  operation  of  law  so  effectively 
as  to  have  pecuniary  value,  and  to  be  capable  of  being  bought 
and  sold.  They  also  ignore  the  proceedings  that  were  in 
progress  to  convert  the  lien  into  a  title  to  the  fund.  This 
makes  the  successful  prosecution  of  the  appeal  a  barren  victory 
and  enables  the  party  in  fault  to  retain  the  fruits  of  his  own 
wrong. 

While  the  erroneous  order  was  a  protection  to  the  sheriff, 
who  acted  upon  it  while  it  was  in  force,  it  is  no  protection  to 
the  defendants,  because  it  was  subsequently  reversed  on  appeal, 
and  became,  as  to  them,  the  same  as  if  it  had  never  been  made. 
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When  they  accepted  the  money  tliat  was  paid  over  in  conse- 
quence of  the  order  that  they  procured,  tliey  knew  that  if  the 
order  should  be  reversed  and  their  motion  denied,  they  would 
no  longer  be  entitled  to  it,  and  could  not  in  fairness  retain  it. 
They  also  knew  that  if,  in  the  meantime,  the  plaintiffs  per^ 
fected  judgment  and  issued  execution,  their  right  to  the  money, 
if  not  paid  over,  wauld  be  complete  upon  a  reversal  of  the 
order.  As  they  acted  witli  know^ledge  of  all  the  facts,  it 
would  be  inequitable  for  them  to  retain  money  received  under 
such  circumstances,  and  we  see  no  reason  why  the  law  should 
not  infer  a  promise  of  restitution  the  same  as  if  the  money  had 
been  collected  under  an  execution.  In  either  case  the  infer- 
ence rests  upon  the  fact  that  money  was  received  by  those  who 
knew  at  the  time  that  it  might  ultimately  be  decided  that  they 
were  not  entitled  to  it.  But  to  whom  did  the  ihiplied  promise 
run  ?  Obviously  to  those  who  would  have  been  entitled  to 
the  money  upon  the  reversal  of  the  oi*der,  provided  it  had  not 
l)een  paid  to  the  defendants.  It  was  so  held  in  Caraertmi  v. 
McCanrkleiyh  Grat.  177),  which  is  precisely  in  point.  The 
law  implies  the  promise  for  the  benefit  of  the  injured  party, 
and  if  the  situation  were  the  same  as  it  was  when  the  money 
was  paid,  repayment  to  the  sheriff  would  be  required,  because 
he  would  be  entitled  to  possession  of  the  fund  under  the 
restored  attachment.  {Pack  v.  Gilbert^  124  N.  Y.  612.)  But 
the  situation  is  changed,  as  the  plaintiffs  have  become  entitled 
to  the  money  by  virtue  of  their  judgment  and  execution. 
They,  and  they  alone,  tlierefore,  can  avail  themselves  of  the 
implied  promise,  wliich  is  plastic  in  character  and  for  the  bene- 
fit of  whom  it  may  concern.  The  law  implies  a  promise 
because  in  equity  and  good  conscience  the  defendants  ought  to 
have  promised,  and  it  will  not  permit  them  to  say  that  they 
did  not.  It  would  be  an  anomaly  to  hold  that  the  law  will 
imply  a  promise  in  favor  of  one  having  title,  but  not  in  favor 
of  one  holding  the  first  lien,  when  through  the  action  of 
agencies  known  by  the  parties  to  be  in  operation  and  in  the 
ordinary  course  of  legal  procedure,  the  lien  w^ould  have  ripened 
into  a  title,  but  for  the  erroneous  order.  The  defendants  pro- 
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cured  the  order  and  acted  upon  it,  and  thereby  obtained  money 
that  did  not  belong  to  them,  and,  under  such  circumstances,  the 
law  presumes  that  they  engaged  to  do  what  reason  and  justice 
require  them  to  do.  They  are,  therefore,  under  an  obligation 
to  restore  the  money.  In  enforcing  that  obligation,  the  court** 
will  not  be  particular  to  require  literal  restitution  to  the  sheriff, 
or  late  sheriff,  but,  as  the  plaintiffs  have  now  become  entitled 
to  tlie  fund,  will  permit  them  to  recover  it  in  a  direct  action 
for  money  had  and  received.  By  imputation  of  law,  the 
defendants  received  the  money  for  the  benefit  of  the  party 
ultimately  entitled  to  it,  and  by  refusing  to  pay  it  over  to  that 
party,  upon  a  proper  demand  after  his  rights  had  matured, 
became  liable  to  an  action  for  the  recovery  thereof.  {Mason 
V.  Prendergast,  120  X.  Y.  536.) 

The  suggestion  that  the  plaintiffs  should  have  procured  a 
stay  of  proceedings  is  not  entitled  to  much  weight,  because  a 
stay  by  order  is  not  a  matter  of  right,  while  a  stay  by  under- 
taking upon  appealing  from  a  judgment  is  a  matter  of  riglit, 
yet  the  omission  to  give  an  undertaking  does  not  prevent  a 
recovery  upon  a  reversal  of  the  judgment. 

.  We  tliink  that  the  judgments  r.*ndered  by  the  courts  below 
should  be  reversed  and  the  demurrer  overruled,  with  costs  in 
all  courts,  with  leave  to  the  defendants  to  answer  over  in 
twenty  days  upon  payment  of  costs. 

All  concur. 

Judgment  reversed. 


Jerome  J.  Gallup,  A])pellant,  v,  Jacob  Bernd,  Respondent 

\\\  an  action,  commenced  in  1887,  to  recover  an  alleged  balance  unpaid  of 
the  purchase-price  of  a  farm  sold  and  conveyed  in  1880,  by  plaintiff,  to 
defendant,  defendant  set  up  as  a  counter-claim,  and  the  referee  found  in 
substance  that  the  sale  was  by  the  acre,  that  plaintiff  represented  that 
there  were  230  acres  in  the  farm,  and  relying  thereon  he  agreed  to  pay 
for  that  number,  that  shortly  before  the  commencement  of  the  acUon  be 
discovered  that  there  were  only  about  211  acres.  The  referee  found  that 
the  agreement  was  the  result  of  a  mutual  mistake.  Defendant  demanded 
a  reformation  of  the  contract  and  an  allowance  for  the  deficiency.  EM, 
that  defendant  was  entitled  to  the  relief  sought. 
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Plaintiff  in  reply  to  the  counter-claim  pleaded  the  Statute  of  Limitations. 
HM,  untenable;  that  the  contract  having  been  executed,  defendant  had 
no  relief  except  in  equity,  and  that  the  ten  years  limitation  applied. 

Also  hM,  that  the  correction  of  the  mistake  sought  for  could  be  made  as 
well  upon  answer,  as  in  a  suit  brought  directly  for  that  purpose. 

(Argued  March  31.  1892;  decided  April  10,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  aifirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

This  was  an  action  to  recover  the  balance  remaining  unpaid 
of  the  purchase-price  of  a  farm  sold  by  plaintiff  to  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  prevailing 
opinion. 

JE  A.  Washburn  for  appellant.  The  allegation  in  the 
answer  is  one  of  active  fraud  against  the  plaintiff  and  of  ignor* 
ance  on  the  part  of  the  defendant.  If,  therefore,  the  recovery 
was  had  on  the  ground  of  mutual  mistake  it  cannot  l)e  sus- 
tained, as  where  a  complaint  is  for  fraud  the  action  cannot  be 
maintained  on  the  ground  of  mutual  mistake.  {McMichdd  v. 
Kilnier,  76  K  Y.  36,  40 ;  Fisher  v.  liankin,  27  N.  Y.  S.  R. 
582.)  As  to  the  lOi^  acres  of  land  known  as  the  Bidwell 
land  designated  as  Xo.  2  on  the  map  annexed  to  the  case,  the 
fiix  year  statute  of  limitation  has  barred  the  defendant's  right 
to  recover.  {MHier  v.  Wood,  41  Hun,  600 ;  116  N.  Y.  351.) 
The  referee  erred  in  the  basis  adopted  by  him  as  the  rule  of 
damages  in  this  action.  {HtU  v.  Buckley,  17  Yes.  395  ;  Paine 
v.  Upton,  87  N.  Y.  332 ;  Pom.  on  Spec.  Perf .  §  439 ;'  1  Story's 
Eq.  Juris.  §  779 ;  liankin  v.  Atherton,  3  Paige,  145.) 

Myron  H,  Peck  for  respondent.  A  complete  cause  of 
action  in  favor  of  the  defendant  on  account  of  the  breach  of 
warranty  contained  in  the  plaintiff's  deed  and  the  defendant's 
damages  arising  therefrom  was  proved  on  said  trial.  (Code 
Civ.  Pro.  §  381 ;  F,  Co.  v.  Hersee,  103  N.  Y.  25 ;  Waring  v. 
Sombome,  2  id.  604.)    If  it  had  been  deemed  necessary  the 
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contract  between  the  parties  to  this  action  could  have  been 
reformed  because  of  the  mistake  of  the  parties  as  to  the  quan- 
tity of  land,  so  as  to  express  the  true  intent  and  meaning  as  to 
the  consideration  to  be  paid,  and  a  claim  for  relief  on  the  ground 
of  mistake  is  not  barred  until  ten  years  after  the  cause  of  action 
accrues.  (Code  Civ.  Pro.  §  388 ;  Salisbury  v.  Morss^  7  Lans. 
859 ;  55  N.  Y.  675 ;  Oakes  v.  Iloicell,  27  How.  Pr.  145.)  A 
cause  of  action  to  procure  a  judgment,  other  than  for  a  sum 
of  money,  on  the  ground  of  fraud,  which,  etc.,  'was  cognizable 
by  the  Court  of  Chancery,  shall  not  be  deemed  to  have  accnied 
until  the  discovery  of  the  facts  constituting  the  fraud.  {Carr 
V.  Thompson,  87  N.  Y.  160;  Bosley  v.  .Y.  M,  Co.,  123  id. 
650.)  So  long  as  the  plaintiff  could  legally  demand  payment 
of  the  balance  due  upon  the  purchase  of  his  farm,  just  so  long 
could  the  defendant  be  heard  in  his  defense  that  by  reason  of 
mistake,  or  fraud  upon  the  part  of  the  plaintiff,  in  the  agree^ 
ment  originally  made  between  the  parties,  and  out  of  which 
springs  the  rights  of  the  plaintiff,  there  is  not  the  amount 
claimed  due  and  owing  to  the  plaintiff.  (Code  Civ.  Pro.  §  397 ; 
Herbert  v.  Herbert,  33  Ilun,  461 ;  Ord  v.  Ruspini,  2  Esp. 
669 ;  Hunt  v.  Spauldiny,  18  Pick.  521 ;  Maders  v.  Lawreficey 
49  Hun,  360 ;  Wood  on  Lim.  602 ;  Schoerier  v.  Lissauer,  107 
N.  Y.  Ill,  117.)  It  is  only  necessary  to  entitle  the  defendant 
to  the  benefit  of  his  right  of  set-off  that  his  claim  must  in  some 
way  tend  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
must  be  a  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action. 
(Code  Civ.  Pro.  §  501 ;  Harlock  v.  Le  Baron,  1  Daly,  168 ; 
G.  i&  H.  M,  Co.  V.  Hall,  61  N.  Y.  226 ;  ElweU  v.  Skidd,  77 
id.  282 ;  Grange  v.  Gilbert,  44  Hun,  9 ;  58  id.  372 ;  Thrnnp- 
son  V.  Sanders,  118  N.  Y.  252;  Richards  v.  Tourette^  119  id. 
54  ;  Sampson  v.  Freedman,  102  id.  699 ;  Waring  v.  Sanborn, 
82  id.  604 ;  Avery  v.  Brmon,  31  Conn.  398 ;  Disbrow  v.  Har- 
ris, 122  N.  Y.  362.)  The  position  of  the  plaintiff  at  the 
Circuit  that  the  defendant,  having  taken  possession  of  the  land 
conveyed  to  him,  and  being  still  in  possession,  cannot  avail 
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himself  of  the  fraud  of  the  plaintiff  in  the  sale  is  untenable. 
{/jamerson  v.  Marvin^  9  Barb.  9 ;  Wnght  v.  Delafield^  23  id. 
498 ;  Lewis  v.  McMtUen^  41  id.  420 ;  Whitney  v.  Lewis^  21 
Wend.  131 ;  Knimm  v.  Beach,  96  N.  Y.  398,  407.)  A  vendor 
of  real  estate  is  guilty  of  a  fraud  if,  knowing  that  he  has  no 
title  to  a  portion  of  the  lands  sold,  he  willfully  suppresses  that 
fact  from  the  purchaser.  {Cl>ark  v.  Bairdy  9  N.  Y.  183; 
Thomas  v.  Beebe,  25  id.  244 ;  Stokes  v.  Johnson,  67  id.  673 ; 
Beardsley  v.  DnniJiy^  69  id.  577.)  The  general  jurisdiction 
of  a  court  of  equity  to  set  aside  or  reform  a  contract  on  the 
ground  of  mistake  includes  executed  as  well  as  executory  con- 
tracts. {Pains  V.  Upton,  87  N.  Y.  327 ;  Belknap  v.  Seeley^ 
14  id.  143.)  The  defendant  may  recoup  against  the  claim  of 
the  plaintiff  the  damages  which  he  sustained  by  reason  of  the 
failure  of  the  title  of  the  premises  conveyed  to  him  by  the 
plaintiff.  {Hunt  v.  Chapman,  51  N.  Y.  555  ;  Tshani  v.  David* 
son,  52  id.  237 ;  Waring  v.  Sombom,  82  id.  604 ;  Whitney  v. 
AUaire,  4  Den.  554 ;  1  N.  Y.  305 ;  96  id.  398.)  There  was 
sufficient  eviction  of  the  defendant  from  the  two  pieces  which 
plaintiff  conveyed  to  defendant,  and  included  in  the  land 
described  in  the  deed  to  make  the  230  acres,  and  which  plain- 
tiff did  not  own  at  the  time  of  the  convevance  to  make  hira 
liable  on  his  covenant  of  warranty  of  quiet  and  peaceable  pos- 
session to  the  defendant  of  the  lands  thus  conveyed.  {ShaU 
imk  V.  IxmJ>,  65  N.  Y.  499  ;  Schriver  v.  Smith,  100  id.  471.) 
A  court  of  equity  will  afford  relief  in  a  proper  case  whether 
it  be  upon  the  ground  of  mistake  or  fraud,  or  a  combination 
of  both.  {Crmoe  v.  Lewin^  95  N.  Y.  423 ;  Waring  v.  Som- 
bom, 82  id.  604 ;  Bloodgood  v.  Sears,  64  Barb.  71 ;  Sheffield 
v.  Hamlin,  26  Hun,  237.)  In  this  case  the  defendant  had  a 
right  to  insist  that  there  was  a  failure  of  consideration  to  the 
extent  of  the  value  of  the  property  not  received  by  him  undor 
the  deed,  and  thereby  diminish  the  claim  of  the  plaintiff  in 
this  case.  (6  Wait's  Act.  &  Def.  582 ;  Sawyer  v.  Ohamhers^ 
44  Barb.  42;  McAllister  v.  Reap,  4  Wend.  488;  Patterson 
V.  Hidings,  10  Penn.  St  506 ;  Bhssing  v.  Miller,  102  id.  45.) 
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Parker,  J.  The  defendant  purchased  from  plaintiff  a 
farm,  part  of  the  consideration  being  secured  by  a  bond  and 
mortgage. 

Subsequently  the  bond  and  mortgage  was  satisfied,  the 
defendant  paying  amount  due  less  $1,364.98.  He  had  agreed 
to  pay  all  but  $800,  and  to  give  his  note  for  that  amount 

But  the  money  with  which  the  payment  on  the  bond  and 
mortgage  was  made,  was  borrowed  from  a  savings  bank,  and 
the  investigation  instituted  by  that  institution  fbr  the  purpose 
of  ascertaining  the  character  of  the  title  tendered  and  the 
value  of  the  property,  led  to  a  survey  which  disclosed  that 
defendant,  instead  of  having  granted  to  him  over  two  hundred 
and  thirty  acres,  was  the  grantee  of  only  two  hundred  and 
eleven  and  three-one-hundredths  acres.  Defendant  tinsa 
demanded  from  his  grantor  an  appropriate  allowance  because 
of  the  lessened  acreage. 

The  demand  was  refused ;  defendant  declined  to  pay  the 
$1,364.98,  or  any  part  of  it ;  plaintiff  commenced  this  action 
to  recover  such  sum ;  defendant,  in  his  answer,  alleged  mis- 
representation on  tlie  part  of  the  vendor  as  to  the  number  of 
acres ;  his  reliance  thereon,  and  demanded  among  other  relief, 
a  reformation  of  the  agreement,  so  that  the  consideration 
expressed  should  conform  to  the  amount  actually  due,  and  a 
dismissal  of  the  complaint. 

On  ihe  trial,  the  referee  found  that  the  sale  was  by  the  acre; 
the  representation  complained  of  made ;  reliance  placed  thereon 
by  the  defendant ;  his  failure  to  discover  the  truth  until  shortly 
before  the  commencement  of  this  action,  and  that  defendant 
is  entitled  to  an  abatement  from  the  expressed  purchase-price, 
in  an  amount  equal  to  the  sum  which  the  plaintiff  claimed  to 
recover,  and  directed  a  dismissal  of  the  complaiiit.  The  facts 
found,  and  which  come  to  us  approved  by  the  General  Term, 
except  in  so  far  as  they  may  be  said  to  involve  a  consideration 
of  the  Statute  of  Limitations,  are  in  all  essential  respects  like 
those  in  Paine  v.  Upton,  (87  N.  Y.  327),  and,  therefore,  need 
not  be  discussed. 
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In  his  reply  to  the  connter-claiin  Bet  up  in  defendant's 
an8\ver,  the  plaintiff  pleaded  the  Statute  of  Limitations. 

It  appears  that  the  deed  was  executed  and  delivered  Janu- 
ary 6,  1880;  plaintifiPs  discovery  of  the  error  in  acreage 
occurred  later  than  March  1,  1887,  and  this  action  was  com* 
menced  about  June  17,  1887. 

On  the  first  trial,  judgment  was  directed  in  favor  of  the 
plaintiff,  and  in  stating  tlie  reasons  for  reversing  the  judgment, 
the  General  Term  assumed  the  six  year  limitation  to  be  appli* 
cable,  but  treated  the  suit  as  one  in  equity  to  recover  a  judg- 
ment other  than  for  a  sum  of  money  on  the  ground  of  fraud, 
and,  therefore,  held  that  the  statute  did  not  commence  to  run 
until  the  discovery  of  the  fraud. 

But  the  findings  of  the  referee  on  the  retrial,  which  are 
now  before  us,  as  we  understand  them,  do  not  charge  fraud 
on  the  part  of  the  plaintiff,  but  rather  that  while  the  repi-e* 
sentations  complained  of  »were  made  to*  the  defendant  by  the 
plaintiff,  they  were  mistakenly  made,  and  that  the  agreement 
which  ripened  into  a  conveyance  by  which  the  plaintiff  under- 
took  to  convey,  and  the  defendant  agreed  to  pay  for.  a  greater 
number  of  acres  than  was  in  fact  conveved,  resulted  from  a 
mutual  mistake  of  fact.  In  Paine* s  case,  as  here,  the  deed 
had  been  executed  and  delivered,  and  a  bond  and  mortgage 
given  for  a  portion  of  the  purchase-price  before  the  mistake 
in  the  acreage  recited  hi  the  deed  was  discovered  by  the 
grantee,  and  the  court,  in  a  carefully  considered  opinion  deliv.- 
ered  by  Andrews,  (yh.  J.,  held  that  tlie  general  jurisdictio^^ 
of  a  court  of  equity  to  reform  written  instruments  is  not 
limited  to  executory  contracts ;  that  tlie  power  should  be  exer- 
cised with  great  caution  when  invoked  on  the  ground  of  mis. 
take.  But  8uch  considerations  address  themselves  to  the 
chancellor  in  the  exercise  of  the  jurisdiction,  and  ought  not 
to  prevent  the  interference  of  ecjuity  when  the  proper  occasion 
for  interference  arises. 

The  relief  afforded  in  that  case  was  by  way  of  abatement  of 
the  consideration  expressed,  which  was  deducted  from  the  sum 
secured  by  thelxind  and  m<jrtgage  given  for  the  purchase-price. 
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Ill  the  ca^e  before  us,  the  court  has  decreed  an  abatement 
equal  to  the  balance  of  the  purchase-price  remaining  unpcud. 
Now,  it  is  clear  that  the  defendant  had  no  remedy  at  law. 
The  contract  was  executed ;  was  not  procured  through  fraud, 
and  in  law  the  parties  were  bound  by  it.  Equity  having  a 
broader  jurisdiction,  could  open  the  written  contract  even 
after  it  became  executed,  to  let  in  an  equity  and  correct  an 
error  resulting  from  mistake. 

Such  correction  could  be  made  as  well  upon  an  equitable 
defense  set  up  in  an  answer  as  in  suit  brought  directly  for 
that  purpose,     {/look  v.  Cralgh^ady  82  Mo.  405.) 

As  this  is  a  case  in  which  before  the  Code  equity  had  exclu- 
sive jurisdiction,  the  ten  year  limitation  applies.  {BuUer  v. 
Johmo7\,  111  N.  Y.  204.) 

The  judgment  should  l)e  affirmed. 

FoLLETT,  Ch.  J.  (dissenting).  ItMS  alleged  in  the  answer 
that:  "The  plaintiff  fahehj  stated  and  represented  to  the 
defendant  that  said  lands  contained  in  the  aggregate  230  acres 
of  land,  and  that  the  same  would,  if  proj^rly  surveyed  and 
measured,  exceed  that  amount."  Also  that  the  defendant 
relied  on  the  representation  and  was  induced  thereby  to  pur- 
chase the  farm,  take  the  deed  and  execute  and  deliver  to  the 
])laintitf  the  bond  and  mortgage  to  secure  $11,700.  The 
referee  found  that  the  representation  was  made  and  that  the 
defendant  relied  upon  it,  but  he  refused  to  find  that  it  was 
fraudulently  made.  The  finding  is  in  this  language :  "  I 
further  find  that  by  the  mutual  mistake  or  false  representation 
of  the  plaintiff  and  without  laches  on  his  part,  he  (defendant), 
paid  and  agreed  to  pay  the  plaintiff  for  1  ^^^  acres  of  land, 
which  were  not  conveyed  to  him  by  the  plaintiff."  As  a 
conclusion  of  law  the  referee  decided  :  "  I  find  that  by  reason 
of  the  mistake  made  in  the  quantity  of  land  sold  and  con- 
veyed by  the  plaintiff  to  the  defendant  there  is  nothing  due 
from  the  defendant  to  the  plaintiff."  Assuming  that  the 
word  "  falsely  "  in  the  answer  is  used  as  a  synonym  for  fraadu- 
lentlv,  and  that  the  word  '*  false "  in  the  decision  is  used  in 
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that  sense,  there  is  no  finding  that  the  plaintiff  fraudulently 
misrepresented  the  quantity  of  land  contained  in  his  farm. 

When  a  complaint  alleges  fraud,  and  only  that,  a  judgment 
for  the  plaintiff  on  the  ground  of  mistake  cannot  be  sustained. 
{McMichael  v.  Kilmer^  76  N.  Y.  36 ;  D^tdUy  v.  Sorantwx^ 
57  id.  424.)  The  answer  contains  no  allegation  that  the 
original  contract  of  purchase  and  sale,  the  deed  and  niortgage 
executed  pursuant  to  it,  or  the  oral  agreement  of  April  21, 
1887,  sued  on,  were,  or  that  either  was,  entered  into  under  a 
mutual  mistake  of  fact.  The  answer  asks  for  a  reformation 
of  the  oral  agreement  of  April  21,  1887,  to  pay  $1,364.98, 
but  it  is  not  alleged  that  it  was  entered  into  uiKier  a  mutual 
mistake  of  any  fact,  nor  does  the  referee  find  that  this  agree- 
ment was  entered  into  under  a  mutual  mistake  of  fact.  The 
defendant  must  prevail  according  to  the  case  made  by  his 
answer  or  not  at  all.  (  Wright  v.  Delafield^  25  N.  Y.  266 ; 
DayN.  Town  of  New  Lots,  107  id.  148;  Abb.  T.  Brief  Pldgs. 
§  1027.)  I  am  unable  to  see  that  any  equitable  defense  is 
interposed  in  the  answer  or  establislied  by  the  decision  of  the 
referee.  A  legal  cause  of  action  for  the  recovery  of  money 
only  is  stated  in  the  complaint,  and  a  legal  counter-claim  is  stated 
in  the  answer  which,  unfortunately,  is  barred  by  the  Statute 
of  Limitations.  (Code  C.  P.  §  397.)  I  regret  that  I  cannot 
see  my  way  clear  to  concur  in  the  equitable  result  reached  by 
the  prevailing  opinion. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

All  concur  with  Parker,  J.,  except  Follett,  Ch.  J.,  dis- 
senting, and  Haight,  J.,  not  voting. 

Judgment  affirmed. 
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AoNES  BoNALD,  Appellant,  v.  Mutual  Reserve  Fund  Life 

Association,  Respondent. 

In  the  absence  of  any  agreement,  a  waiver  of  forfeiture  of  a  policy  of  life 
insurance  results  only  from  negotiations  or  transactions  with  the  insured, 
by  which  the  insurer  after  knowledge  of  the  forfeiture  recognizes  the 
continued  existence  of  the  policy,  or  does  acts  based  thereon,  or  requires 
the  insured  by  virtue  thereof,  to  do  some  act  or  incur  some  expense  or 
trouble. 

In  an  action  upon  a  policy  or  certificate  of  insurance,  issued  by  defendant 
upon  the  life  of  R.,  these  facts  appeared:  Defendant's  constitution, 
which,  by  the  terms  of  the  policy,  is  made  part  of  the  contract,  provides 
that  if  any  of  the  conditions  of  the  certificate  or  of  the  constitution  are 
violated  by  a  mcmlier,  the  membership  shall  at  once  cease  and  the  cer- 
tificate be  void;  with  power  in  the  executive  committee  to  reinstate  the 
delinquent  member  *'  upon  satisfactory  evidence  of  good  health."  After 
expiration  of  the  time  for  payment  of  annual  dues,  G.'s  employer,  at  his 
request,  paid  to  defendant  such  dues,  sUiting  that  R.  had  a  swollen  foot 
and  had  been  on  "  his  annual  spree; "  he  received  a  receipt  therefor. which 
stated  that  as  the  time  for  payment  luid  expired,  the  receipt  was  given 
on  condition  that  the  member  was  at  the  time  "  in  as  good  health  as 
when  received  as  a  member; "  otherwise  that  the  payment  and  receipt 
should  be  null  and  void.  R.  was  at  the  time  sick  of  a  disease  of  which 
he  died  the  next  day.  Held,  that  'Jie  forfeiture  was  not  waived  b}'  the 
payment. 

Two  days  after  the  death  defendant  was  informed  thereof,  and  it  fur- 
nished blanks  for  proofs  of  death,  which  were  filled  out  and  delivered  to 
its  representative,  who  said  he  would  lay  them  before  the  proper 
board ;  these  proofs  stated  the  true  cause  of  the  death.  Subsequently  said 
representative  furnished  blanks  for  the  certificate  of  the  clergyman  who 
presided  at  R.'s  funeral,  which  was  procured  and  delivered  to  said  repre- 
sentative, who  stated  that  when  defendant's  president,  who  was  tlien 
absent,  returned,  the  board  would  meet,  the  claim  be  passed  and 
probably  paid,  but  subsequently  when  called  upon  by  plaintiff's  agent, 
he  said  the  policy  had  lapsed  for  nonpayment  of  dues  and  defendant 
tendered  back  the  dues  so  paid.  Held,  that  there  was  no  waiver,  or  evi- 
dence tending  to  prove  it,  authorizing  the  submission  of  the  question  to 
the  jury. 

As  mutual  benefit  life  associations,  incorporated  under  the  act  of  1883  (Chap. 
175,  Laws  of  1883)  are,  by  the  terms  of  that  act  (§  5),  declared  to  be  sub. 
ject  only  to  its  provisions,  they  are  not  subject  to  the  provisions  of  the 
act  requiring  notice  of  annual  dues  to  be  given  in  advance  of  the  time 
when  they  fell  due.  (Chap.  341,  I^ws  of  1876,  as  amended  by  chap.  321, 
Laws  of  1877.) 

(Argued  March  21,  1892;  decided  April  19,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme- 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  12, 1889,  which  aiBrmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

This  was  an  action  upon  a  certificate  of  insurance  issued  bjr 
defendant  upon  the  life  of  Qeorge  Konald,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  B.  Meyer  for  appellant.  The  defendant  could 
waive  the  forfeiture  of  Ronald's  policy.  {Titus  v.  G,  F.  Ins. 
Co.,  81  N.  Y.  419 ;  Rohy  v.  Ins.  Co.,  120  id.  510 ;  Johnson  v. 
S.  M.  L.  Ins,  Co.,  79  Ky.  404;  A,  M.  A,  Society  v.  Quire,  8 
Ky.  L.  R  107 ;  N,  M.  B.  Assn.  v.  Jotxes,  Id.  623 ;  Robinson 
V.  P.  F.  I  Co.,  18  Hun,  395 ;  Cumberland  v.  Si^hell,  29  Penn. 
St.  37 ;  Mershon  v.  N.  Ins.  Co.,  34  Iowa,  87 ;  S.  Ins.  Co.  v. 
Fay,  22  Mich.  467 ;  Supple  v.  Caain,  9  Ir.  Law  [N.  S.]  1.) 
The  forfeiture  of  George  Ronald's.certificate  was  waived  by 
the  defendant  association  on  September  26,  1884,  the  day  pre- 
ceding Ronald's  death,  by  the  acceptance  of  $10,  his  annual 
dues.  {Hodsan  v.  O.  L.  L  Co.,  97  Mass.  144 ;  F.  M.  F.  I. 
Co.  V.  Bowen,  40  Mich.  149.)  If  it  can  be  said  that  the 
receipt  establishes  that  the  payment  of  the  annual  dues  wa^ 
made  upon  the  conditions  therein  expressed,  nevertheless  these- 
conditions  would  be  inoperative,  because  the  attention  of 
Hardenbergh,  upon  accepting  the  receipt,  was  not  called  to 
them,  and  he  did  not  read  them.  {Blossom,  v.  Dodd,  43  N. 
Y.  265;  Raws(m  v.  P.  R.  R.  Co.,  48  id.  216;  Madden  v. 
Sherrard,  73  id.  331 ;  Isaacsen  v.  N.  Y.  0.  cfe  //.  R.  li.  R. 
Co.,  94  id.  286.)  If  the  receipt,  by  its  terms,  purported  ta 
constitute  the  payment  of  the  $10  annual  dues  a  conditional 
payment,  nevertheless  these  conditions  would  be  inoperative. 
{Hoffman  v.  Supreme  Council,  35  Fed.  Rep.  252  ^  Rivara  w 
Q.  Ins.  Co.,  62  Miss.  729 ;  Rennier  v.  Ins.  Co.,  74  Wis,  96 ; 
Bacon  on  Ben.  Soc  §  429.)  If,  however,  the  payment  and 
acceptance  of  the  $10  on  September  26, 1884,  shall  be  deemed 
to  have  been  conditional,  and  the  failure  of  conditions  pre^ 
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Vented  the  reinstatement  of  the  lapsed  policy,  or  the  waiver  of 
forfeiture  thereof,  nevertheless  such  forfeiture  was  subse- 
quently waived  by  requesting  and  accepting  proofs  of  death 
after  there  had  been  communicated  to  tlie  association  the  fact 
that  the  alleged  conditions  mentioned  in  the  receipt  had  not 
and  could  not  be  fulfilled.  (Bigelow  on  Est.  578 ;  jRoby  v. 
Ins.  Co.,  120  K  Y.  510 ;  P.  Lis.  Co.  v.  Kittle,  39  Mich.  51 ; 
Cuimoii  V.  //.  Ins.  Co.,  53  Wis.  587 ;  Goodioin  v.  M.  M.  Ins. 
Co.,  73  N.  Y.  493 ;  Prentice  v.  K.  Ins.  Co.,  77  id.  483 ;  Brink 
V.  //.  Ins.  Co.,  80  id.  109.)  The  forfeiture,  if  not  already 
waived,  was  waived  subsequently  by  the  request  for  and 
acceptance  of  the  second  proofs  of  death.  (Canada  v.  Can4ida, 
17  Grant  [U.  C]  423.)  The  payment  of  the  dues  was  not 
required  to  be  made  by  George  Ronald  or  his  duly  constituted 
agent.  {G.  M.  Ins.  ^ Co.  v.  Wolf,  95  U.  S.  326;  Ilowdl  v. 
K.  Ins.  Co.,4A  N.  Y.  281.)  The  court  erred  in  refusing  plain- 
tifFs  request  to  submit  to  the  jury  the  question  whether  the 
defendant  intended,  bv  its  several  acts,  to  waive  the  forfeiture. 
{Trijpp  v.  T".  L.  Ins.  Co.,  55  Vt.  100 ;  Rockwell  v.  M.  L.Ins. 
Co.,  20  Wis.  335  ;  United  Brethren  v.  Sclnmrtz,  13  Atl.  Rep. 
769  ;  Cobhs  v.  Fire  Assn.,  36  N.  W.  Rep.  222 ;  Dennis  v.  M. 
B.  Assn..  47  Ilun,  338.) 

liaplmel  J.  Moses,  Jr.,  and  Frederick  A.  Burnham  for 
respondent.  There  was  no  waiver  by  the  association  of.  the 
forfeiture  resulting  from  non-payment  of  dues  in  August, 
1884.  {Titvs  v.  a.  F.  Lis.  Co.,  81  N.  Y.  419;  Graham 
V.  F.  Ins.  Co.,  9  Daly,  341 ;  87  N.  Y.  69 ;  Yiele  v.  G.  Ins. 
Co.,  26  Iowa,  9 ;  Roberts&n  v.  M.  L.  Ins.  Co.,  88  N.  Y. 
541  ;  Weed  v.  L.  <6  L.  F.  Ins.  Co.,  116  id.  106.)  The  ques^ 
tion  of  waiver  is  not  presented  by  the  issues  framed  by  the 
pleadings,  and,  therefore,  plaintiff  was  not  entitled  to  have 
tliat  question  submitted  to  the  jury.  {Kelly  v.  Upton,  5  Duer, 
336,  342;  Shultz  v.  Dupuy,  3  Abb.  Pr.  252;  Garvey  v. 
Fmjoler,  4  Sandf.  665 ;  McKymng  v.  BvU,  16  N.  Y.  297, 304; 
Wea\)er  v.  Barden,  49  id.  286.)  The  payment  of  dues  Sep- 
tember 26,  Ronald  being  then  dying  in  the  hospital,  was  an 
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attempt  to  commit  a  fraad  upon  the  defendant.  {Marshall  v^ 
W.  Ins.  Co.f  26  J.  &  S.  606.)  No  notice  was  necessary  to 
enable  defendant  to  claim  a  forfeiture  of  Ronald's  policy. 
(Laws  of  1883,  chap.  175,  §  5.) 

Lanbon,  J.  The  plaintiff  was  the  wife  of  George  Ronald, 
and  the  beneficiary  named  in  the  certificate  or  policy  of  insur-t 
ance  upon  his  life  in  the  sum  of  $5,000,  issued  to  him  by  the 
defendant  August  23, 1883.  She  seeks  to  recover  that  sum  in 
this  action.  The  defense  is  that  the  policy  was  forfeited  by 
the  non-payment  of  ten  dollars,  annual  dues,  which  by  tlie 
terms  of  the  policy  became  due  August  21,  1884.  The  plain- 
tiff claims  that  this  cause  of  forfeiture  was  waived  by  the 
defendant,  and  the  question  presented  upon  this  appeal  is 
whether  the  facts  hereinafter  stated  constituted  such  waiver, 
or  were  sufficient  to  entitle  the  plaintiff  to  go  to  the  jury  upon 
the  question. 

Greorge  Ronald  died  September  26,  1884,  of  fatty  degenemi 
tion  of  the  heart*  The  day  before  he  died,  Mathew  Harden-* 
bergh,  his  employer,  acting  for  him,  paid  the  defendant  the 
ten  dollars,  and  the  defendant  thereupon  gave  him  a  receipt 
therefor,  the  material  parts  of  which  are : 

"  New  York,  Sept  26,  1884, 
"  Received  for  the  annual  dues,  ten  dollars,  according  to  the 
terms  and  conditions  of  certificate  No.  14744,  on  the  life  of 
Geoi^  Ronald,  from  the  2l8t  day  of  August,  1884,  to  the  2l8t 
day  of  August,  1885."  "  The  time  having  e-^ired  for  the 
payment  of  the  annual  dues,  and  payment  being  tendered  after 
the  same  was  due,  this  receipt  is  given  by  the  association,  and 
accepted  by  the  meml)er  upon  the  following  conditions  and 
not  otherwise :  That  said  member  is  now  living,  and  of  tem- 
perate habits,  and  in  as  good  health  as  when  originally 
received  as  a  member  of  this  association  under  said  certificate, 
otherwise  said  payment  and  this  receipt  and  said  certificate 
shall  be  null  and  void."  The  constitution  of  defendant,  which 
formed  part  of  the  contract  of  insurance,  provided :  "If  any 
of  the  conditions  or  provisions  of  the  certificate  of  member^ 
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■ship  or  of  tUe  constitution  and  by-laws  are  violated  by  the 
member,  then,  and  in  every  such  case  such  membership  sh  ill 
at  once  cease  and  determine,  and  the  certificate  shall  be  null 
and  void  and  all  payments  made  thereof  forfeited  to  the 
«i8sociation." 

"  But  the  executive  committee  shall  have  power  to  reinstate 
a  delinquent  member,  at  any  time  within  one  year,  for  good 
cause  shown  and  upon  satisfactory  evidence  of  good  health, 
and  upon  payment  of  all  delinquent  dues  and  assessments/' 
The  condition  respecting  the  health  of  the  insured  expressed 
in  the  receipt  was  within  the  terms  of  the  contract.  The 
parties  had  agreed  that  Ronald's  membership  should  cease 
upon  non-payment  of  dues.  It  was  competent  for  them  eo 
to  agree.  {Attj/.-Oen.  v.  North  Am.  Life  Ins.  Co.^  82  N.  Y, 
172-190.)  But  they  had  also  agreed  that  Ronald  might  be 
reinstated  in  membership  upon  certain  conditions ;  one  was 
payment  of  delinquent  dues,  and  another  was  upon  satis- 
factory evidence  of  good  health.  The  first  condition  was  met; 
the  second  remained  to  be  met.  When  Hardenbergh  paid  the 
dues,  the  defendant's  representative  asked  him  if  Ronald  was 
in  his  usual  health ;  Hardenbergh  replied  that  he  knew  nothing 
to  the  contrary.  He  testified :  "  I  explained  to  him  about  his 
foot ;  something  about  a  swollen  foot,  I  remember  I  said  some- 
thing about  his  drinking,  that  he  might  have  got  his  foot  hurt 
on  his  annual  little  spree  that  he  generally  took.  I  was  under 
the  impression  that  that  was  the  case." 

It  appeared  that  Ronald  had  been  ill  about  ten  days ;  it  sub- 
sequently appeared  that  his  mortal  illness  was  not  the  result 
oi  drink.  He  was  at  his  boarding-house  and  had  some  money 
to  his  credit  with  his  employers  and  at  his  request  they  paid 
the  defendant  The  same  evening  they  removed  him  to  the 
hospital  where  he  died  the  next  forenoon.  His  death  was 
unexpected  to  them  and  the  cause  of  it  was  not  known  until 
the  post-mortem  examination  disclosed  it  to  be  fatty  degenera- 
tion of  the  heart. 

It  IS  obvious  upon  this  state  of  facts  that  no  ^^  satisfactory 
evidence  of  good  health  "  —  the  second  condition  of  Ronald's 


1892.]  Ronald  v,  M.  R.  F.  L.  Assn.  383 


Opinion  of  the  Court,  per  Landon,  J. 


reinstatement  to  membership  —  could  be  furnished.  Possibly 
he  was  dying  whei^  the  defendant  received  the  delinquent 
dues. 

The  plaintiff  further  insists  that  the  defendant  by  its  subse* 
qnent  action  in  respect  to  the  proofs  of  death  treated  the  policy 
as  valid  and  thereby  waived  the  forfeiture.  Two  days  after 
Ronald's  death  Mr.  Hardenbergli  informed  the  defendant  of 
the  fact,  but  stated  that  he  could  not  tell  the  cause  of  death, 
except  that  he  was  taken  home  the  week  before  with  a 
swollen  foot,  and  had  been  taken  to  the  hospital  the  night 
before  he  died,  and  that  he  had  been  upon  a  spree.  The 
defendant  gave  Hardenbergh  blanks  upon  which  to  make 
proofs  of  death.  Mr.  Hardenbergh  subsequently  had  these 
blanks  filled  out,  a  representative  of  the  defendant  giving 
instructions  as  to  the  manner,  and  they  were  sent  to  Scotland, 
where  the  plaintiff  resided,  and  were  executed,  returned  and 
delivered  to  the  representative  of  the  defendant,  who  said  they 
would  be  laid  before  the  proper  board.  These  proofs  stated 
the  true  cause  of  death  and  that  it  was  preceded  by  an  illness 
of  about  two  weeks.  Subsequently  Mr.  Hardenbergh,  who 
had  been  authorized  to  act  for  the  plaintiff,  called  upon  defend- 
ant's representative,  who  then  asked  him  to  furnish  the  certifi- 
cate of  the  clergyman  who  officiated  at  Ronald's  burial,  and  the 
representative  gave  him  blanks  for  the  purpose.  This  certifir 
cato  Hardenbergh  procured  and  delivered  to  the  same  repre- 
sentative, who  thereupon  said  he  would  lay  it  before  the  board, 
and  that  when  the  president,  who  was  then  absent,  returned, 
the  board  would  meet  and  the  claim  be  passed  and  probably 
would  be  paid  in  March  following.  Hardenbergh  then  stated 
more  fully  the  facts  relating  to  Ronald's  death.  Subsequently 
Hardenbergh  again  called  upon  defendant's  representative,  and 
then  was  told  that  the  plaintiff  had  no  claim ;  that  the  policy 
had  lapsed  because  of  non-payment  of  dues.  Subsequently 
the  defendant  tendered  Hardenbergh  ten  dollars  and  the 
interest  from  September  26,  1884. 

We  do  not  think  these  acts  of  the  defendant  constituted  a 
waiver.     A  waiver  of  the  forfeiture  of  a  policy,  in  the  absence 
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of  any  agreement  to  tliat  effect,  results  from  negotiations  or 
transactions  with  the  insured,  after  knowledge  of  the  forfeit- 
ure, by  which  the  insurer  recognizes  the  continued  validity  of 
the  ix)licy,  or  does  acts  based  thereon,  or  requires  the  insured 
by  virtue  thereof  to  do  some  act  or  incur  some  expense  or 
trouble.  (  Titus  v.  Glens  FaVis  Im.  Co.,  81  N.  Y.  419.)  In  the 
absence  of  an  estoppel,  knowledge  of  the  facts  and  an  intention 
to  waive  must  exist  —  provable,  of  course,  by  the  circum- 
stances. {Robertson  v.  Metropolitan  Life  Ins,  Co.^  88  N.  Y. 
541 ;  Weed  v.  London  cfe  Z.  Fire  Ins,  Co.,  IIG  N.  Y.  106 ;  Baby 
V.  Am.  Central  Ins.  Co.,  120  N.  Y.  510.) 

The  waiver  of  tlie  forfeiture  was  conditioned  upon  "  satis- 
factory evidence  of  good  health"  of  the  insured  when  the 
ten  dollars  were  paid. 

When  the  defendant  received  tliat  payment  it  also  received 
some  vague  information  from  a  layman  who  did  not  profess  to 
have  any  exact  information,  to  the  effect  that  the  insured  had 
a  swollen  foot  and  had  been  on  his  "  annual  spree."  If  the 
insured  was  no  worse  than  this  communication  imported,  the 
defendant  might  be  willing  to  reinstate  him,  and  to  waive  the 
forfeiture.  But  as  he  suddenly  died  the  next  morning,  death 
might  have  resulted  from  illness  ante-dating  tlte  payment  or 
from  some  acute  attack  subsequent  to  it  and  quite  apart  from 
anything  which  had  been  suggested  to  defendant.  It  was  a 
condition  precedent  to  the  maturity  of  the  claim  of  the  plain- 
tiff that  the  proofs  of  death  specified  in  the  contract  should  be 
furnished.  The  acts  of  the  defendant  in  furnishing  blanks  in 
the  first  instance,  and  giving  instructions  as  to  the  manner  of 
filling  them,  were  acts  of  courtesy. 

The  clergyman's  certificate  was  a  proper  part  of  the  com- 
pleted proofs.  All  the  papers  constituting  the  proofs  of  death 
and  its  cause  were  part  of  the  evidence  proper  for  the  defend- 
ant to  ask  and  for  the  plaintiff  to  give  in  order  to  impart  to 
the  defendant  that  full  knowledge  of  the  facts  which,  under 
the  circumstances,  was  material  to  tlie  reserved  question  of 
Ronald's  reinstatement  as  a  member,  and  also  a  condition  pre> 
cedent  to  any  further  acts  to  be  relied  upon  as  a  waiver  of  for 
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feiture.  The  promise  of  payment  made  by  defendant's  repre- 
sentative was  conditioned  upon  the  approval  of  the  board..  As 
the  matters  relied  upon  to  constitute  a  waiver  were  properly 
required  by  the  defendant  to  enable  it  to  ascertain  the  facts 
and  decide  as  to  its  position,  we  think  the  court  properly 
decided  that  there  neither  was  a  waiver  nor  any  evidence 
tending  to  prove  it  that  should  have  been  submitted  to  the 

pry-         .    .        '       . 

The  plaintiff  now  raises  the  point,  not  presented  at  the  trial, 

that  the  defendant  could  not  forfeit  Ronald's  policy  because 
no  notice  of  the  annual  dues  had  been  given  him  in  advance 
of  the  date  when  the  same  became  due  pursuant  to  Ch.  341, 
Laws  1876,  amended  by  Ch.  321,  Laws  1877.  The  defendant 
is  a  mutual  benefit  association  doing  business  upon  the  co-oper- 
ative assessment  plan.  It  was  originally  incorporated  under 
Ch.  267,  Laws  of  1875,  and  reincorporated  December  26, 1883, 
under  Ch.  175,  Laws  1883.  Companies  organized  under  the 
last  mentioned  act,  and  doing  business  upon  the  plan  therein 
described  and  characterized  as  the  co-operative  or  assessment 
plan,  are  by  section  five  declared  to  be  subject  only  to  tlie 
provisions  of  that  act ;  thus  it  would  seem  they  are  not  subject 
to  the  provisions  of  the  act  requiring  previous  notice  of  the 
due  date  of  annual  dues.  But  as  the  case  presents  no  excep- 
tion upon  this  point  and  only  presents  such  testimony  as  is 
material  to  the  exceptions,  the  question  is  not  properly 
before  ns. 
The  judgment  should  be  affirmed.  A 

AH  concur.  /-       f    ' 

Judgment  affirmed.  '    \' 
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Elizabeth  J.  Dudley,  Appellant,  v,  Edward  D.  Parker 

et  al,  Respondents. 

In  an  action,  under  the  Civil  Damage  Act  (Chap.  646,  Laws  of  1879),  to- 
recover  damages  for  personal  injuries  alleged  to  have  been  received 
through  intoxication  caused  by  liquors  sold  by  the  defendant,  the  plain- 
tiff must  show  that  the  furnishing  of  the  liquor  was.  in  whole  or  in  part, 
the  proximate  cause  of  the  intoxication  and  that  the  liquor  was  furnished 
to  the  individual  whose  intoxication  inflicted  or  caused  the  injuries  com< 
plained  of. 

In  such  an  action  it  appeared  that  plaintiff's  injuries  were  caused  by  the 
act  of  S.  who,  when  intoxicated,  drove  a  horse  and  buggy  against  a  car- 
riage in  which  plaintiff  was  riding,  upsetting  it.  S.  liad  invited  one  G. 
to  ride  with  him  that  day,  provided  another  person  did  not  do  so.  On 
the  evening  before  the  accident,  when  passing  defendants'  liquor  store 
together,  G.  invited  8.  to  go  in  with  him,  which  he  did;  8.  remained  near 
the  door,  while  G.  went  on  to  the  counter,  had  a  bottle  filled  with 
whiskey,  which  he  paid  for,  and  both  left  together.  It  did  not  appear 
that  they  drank  any  of  the  whiskey  that  night,  or  that  8.  was  informed 
by  G.  of  his  purpose  to  procure  it.  The  next  day  G.  went  with  8., 
taking  the  bottle  of  whiskey,  from  which  they  both  drank.  G.  subse- 
quently left  the  buggy  and  8.  took  in  another  person,  with  whom  he 
was  driving  when  the  accident  happened.  Held,  that  the  evidence  failed 
to  show  that  the  sale  of  the  liquor  by  the  defendants  was  the  proximate 
cause  of  the  intoxication  of  8.,  but  that  the  supply  to  him  by  G.  of  the 
liquor  purchased  by  the  latter  was  the  proximate  cause ;  and  so,  that 
defendants  were  not  liable,  and  a  denial  of  a  motion  for  a  nonsuit 
was  error. 

Keported  below,  55  Hun,  29, 

iArgued  March  22,  1892;  decided  April  19,  1892.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  1,  1889, 
which  set  aside  a  verdict  in  favor  of  plaintiff  and  granted  a 
new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  suffered  by  the  plaintiff,  occasioned  by  being  thrown 
from  the  carriage  in  which  she  was  riding  with  her  husband 
•n  a  highway  in  the  county  of  Cayuga,  on  October  10,  1886. 

This  was  caused  by  the  act  of  one  Edward  Shaw  who,  in 
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driving  a  horse  hitched  to  a  buggy  and  going  in  the  same 
direction,  recklessly  drove  against  the  carriage  conveying  the 
plaintiff,  overturning  it,  causing  serious  injury  to  her.  The 
plaintiff  in  her  complaint  alleged  that  Shaw  was  then  intoxi- 
cated and  that  his  intoxication  was  caused  in  whole  or  in  part 
by  intoxicating  liquor  which  had  been  sold  by  the  defendants 
to  him  and  one  Gage.  The  plaintiff  had  a  verdict,  and  the 
exceptions  were  ordered  heard  at  General  Term  in  the  first 
instance. 
Further  facts  are  stated  in  the  opinion. 

James  C.  Smith  for  appellant.  The  motion  for  a  nonsuit 
was  properly  denied.  (1  Starkie  on  Ev.  456 ;  3  Black.  Comm. 
373.)  The  seller  is  liable  for  the  acts  of  an  intoxicated  person 
although  he  does  not  directly  sell  or  give  the  liquor  to  such 
person;  as,  for  instance,  where  one  person  *' treats"  another 
at  the  seller's  place  of  business,  and  the  treated  person  becomes 
intoxicated  thereby  and  does  actionable  injury.  {Berihclf  v. 
ffReWy,  74  K  Y.  509 ;  Valam  v.  Owen,  74  id.  526 ;  Mead 
V.  StraMon,  87  id.  493 ;  New  v.  McKechnie^  95  id.  632 ;  Davis 
V.  Standiskj  26  Hun,  608 ;  Ford  v.  Afnes,  36  id.  571 ;  Bwh 
V.  Murray,  66  Me.  472.)  A  motion  for  a  new  trial  on  excep- 
tions ordered  to  be  heard  at  the  General  Term  in  the  first 
instance,  is  a  statutory  proceeding,  and  the  General  Term  has 
no  jurisdiction,  power  or  authority  on  a  motion  of  that  kind, 
except  such  as  the  statute  confers.  (Code  Civ.  Pro.  §§  1000, 
1002;  BeaMe  v.  N.  S.  Bank,  41  How.  Pr.  137;  Hotchhiss 
V.  Hodge,  38  Barb.  117.)  The  suggestion  that  the  charge 
ought  to  have  been  "  qualified,"  implies  that  it  was  right,  in 
part,  at  least.  If  a  qualification  was  needed,  it  was  the  duty 
of  the  defendants  to  suggest  it  at  the  trial.  {Doyle  v.  N'.  Y. 
Infirmary,  80  N.  Y.  634 ;  Sm^dis  v.  R.  li.  Co.,  88  id.  15 ; 
Adam^  v.  /.  N.  Bank,  116  id.  606,  615  ;  Jones  v.  Osgood,  6 
id.  233,  235 ;  Bomm^  v.  M.  Co,,  81  id.  468,  470 ;  Throop 
0.  a  Co.  V.  Smith,  110  id.  83,  93 ;  Post  v.  M.  R.  Co.,  125 
id.  697;  lewis  v.  N.  Y.,  L.  E.  cfe  TT.  R.  Co.,  123  id.  496; 
Bay  V.  Tmon  of  New  Lots,  107  id.  148.) 
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S.  E.  Payne  for  respondents.  The  motion  for  a  nonsuit 
should  have  been  granted  upon  the  first  ground  stated  in 
defendants'  motion,  viz. :  ''  That  there  is  no  evidence  that  the 
defendants  sold  or  furnished  any  liquor  to  Shaw."  {Bvdi  v, 
Murray,  66  Me.  472 ;  Bertholf  v.  O'Eeilly,  .74  N.  Y.  513 : 
Ford  V.  Ames,  36  Hun,  671 ;  Macy  v.  Whedet^,  30  K  T. 
231.)  It  is  error  for  the  court,  in  giving  instructions,  to 
assume  that  facts  have  been  proved,  or  that  a  certain  state  oi 
facts  exists.  (Sackett's  Instruction  to  Juries  [2d  ed.],  19.) 
To  entitle  the  plaintiff  to  recover,  the  damages  claimed  must 
be  the  direct  consequence  of  the  sale  to  Gage,  and  not  the  pv- 
ing  by  Gkige  to  Shaw.  The  relation  of  cause  and  efiect  must 
be  shown  to  exist  between  the  act  complained  of  and  the 
injury ;  and  this  relation  of  cause  and  efiect  cannot  be  made 
out  by  including  the  illegal  acts  of  Shaw.  (Sackett's  Instruc- 
tion to  Juries  [2d  ed.],  276  ;  Bu%h  v.  Murray,  66  Me.  472.) 
The  plaintiff  was  bound  to  establish  her  case  by  competent 
evidence.  {Lovdmi  v.  Briggs,  32  Hun,  477 ;  Blaiz  v.  Rohr- 
hack,  116  N.  Y.  450 ;  MandeviUe  v.  Marvin,  30  Hun,  282.) 
There  is  no  statutory  provision  which  prohibits  the  General 
Term  from  correcting  any  mistakes  or  errors  which  may  have 
been  committed  by  the  trial  court,  although  no  exception  was 
taken,  distinctly  indicating  the  alleged  error.  {Benedict  v. 
Johnson,  2  Lans.  94 ;  Costello  v.  8,,  etc,,  B.  B.  Co.,  65  Barb. 
92,  105  ;  WhittaJcer  v.  D.  <&  H.  C,  Co,,  49  Hun,  400 ;  AckaH 
V.  Lansing,  6  id.  476;  Johnson  v.  McConnd,  5  id.  295; 
HamiUon  y.  T.  A.  B.  B.  Co.,  53  id.  27 ;  S.  0.  Co.  v.  A:  Ins. 
Co.,  79  id.  510 ;  JEmrnofis  v.  Wheeler,  5  T.  &  C.  617.) 

Bradley,  J.  The  main  question  presented  is  whether  there 
was  any  evidence  to  justify  the  submission  of  the  case  to  the 
jury,  and  this  arises  upon  the  exception  to  the  denial  of  the 
motion  for  a  nonsuit  made  on  the  ground  that  it  did  not  appear 
that  the  defendants  sold  or  furnished  any  liquor  to  Shaw.  The 
conclusion  was  warranted  that  he  was  intoxicated  at  the  time 
in  question,  and  that  the  intoxicating  liquor  which  caused  or 
contributed  to  his  intoxication  was  sold  by  the  defendants. 
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and  that  the  plaintiff's  injury  was  in  consequence  of  such 
intoxication.  The  right  of  action  in  this  class  of  cases  is 
dependent  upon  the  statute,  which  provides  that  "  every  *  *  ♦ 
person  who  shall  be  injured  in  person  *  *  *  by  any  intox- 
icated person,  or  in  consequence  of  the  intoxication  *  *  ♦ 
of  any  person,  shall  have  a  right  of  action  in  his  or  her  name 
against  any  person  or  persons  who  shall,  by  selling  or  giving 
away  intoxicating  liquors,  caused  the  intoxication  in  whole  or 
in  part  of  such  person  or  persons."     (L.  1873,  ch.  646.) 

Tlie  purpose  of  this  statute  was  to  place  the  responsibility 
for  the  injurious  consequences  to  others  than  the  intoxicated 
person,  upon  those  who  should  furnish  the  liquor  which  pro- 
duced the  intoxication  of  the  person  by  whom,  while  in  and 
by  reason  of  that  condition  or  in  consequence  of  it,  the  injury 
should  be  caused  or  suffered.  This  obligation  is  one  of  the 
incidents  imposed  by  statute  upon  the  liquor  traffic.  The 
question  when  it  arises  is  not  one  of  care  or  diligence  on  the 
part  of  the  seller,  but  is  simply  one  of  cause  and  effect.  And 
as  has  been  said  by  this  court,  while  the  statute  should  not  by 
judicial  construction  be  enlarged,  it  should  be  interpreted 
*' according  to  its  true  intent  and  meaning,  having  in  view 
the  evil  to  be  remedied  and  the  object  to  be  obtained."  {Mead 
V.  Strattan^  87  N.  Y.  493.)  And  that  "  the  legislature  having 
control  of  the  subject  of  the  traffic  in  the  use  of  intoxicating 
liquors,  may  make  such  regulations  to  prevent  the  public  evils 
and  private  injuries  resulting  from  intoxication  as  in  its  judg- 
ment are  calculated  to  accomplish  this  end."  {Berihclf  v. 
<yReUly,  74  N.  Y.  509,  524.) 

The  statute  is  one  of  indemnity  for  consequences  that  may 
result  from  the  traffic  in  liquors,  consequences  attributable  to 
intoxication.  But  to  charge  a  party,  within  the  meaning  of 
the  statute,  the  furnishing  the  liquor  by  him  must  be  in  whole 
or  in  part  the  proximate  cause  of  the  intoxication  to  which 
the  injury  complained  of  may  be  imputable.  And  for  that 
purpose  the  liquor  must  be  furnishpd  by  such  party  to  or  for 
the  person  whose  intoxication  is  the  foundation  of  the  charge 
of  liability  for  the  injury.     In  the  present  case  the  liquor  was 
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sold  by  the  defendants,  and  the  question  is  whether  or  not 
there  was  any  evidence  that  Edward  Shaw  was  a  party  to  the 
purchase  of  it  lie  did  not  participate  openly  in  the  transac- 
tion of  making  it,  but  it  is  insisted  on  tlie  part  of  the  plaintiff 
that  the  inference  was  permitted  that  he  was  in  fact  a  partici* 
pant  in  the  purchase  made  by  one  William  Gage.  The  bur- 
den was  with  the  plaintiff  to  prove  that  such  was  the  fact 
And  for  the  purpose  of  proving  her  case  in  that  respect  she 
relied  upon  the  evidence  of  those  persons,  by  which  it  appears 
that  they  were  engaged  as  employes  in  the  same  manufacturing 
establishment  in  the  city  of  Auburn ;  that  on  Friday  befoie 
the  Sunday  when  the  calamity  occurred,  Shaw  invited  Gage 
to  go  with  him  to  Meridian  the  next  Sunday,  provided  a  young 
lady  did  not  do  so ;  that  they  were  together  Saturday  evening 
on  the  street,  and  as  they  came  to  the  defendants'  liquor  store 
Gage  went  in,  and  on  his  invitation  Shaw  went  in  with  him ; 
that  the  latter  stopped  inside  near  the  door  and  talked  with  a 
person  there  while  Gage  proceeded  thirty  or  forty  feet  farther 
to  the  counter  and  there  had  his  bottle  filled  with  whiskey,  as 
he  had  before  and  periodically  been  accustomed  to  do ;  he  paid 
for  it,  and  they  both  went  out  together ;  that  they  soon  parted  and 
went  to  their  homes ;  that  Shaw  repeated  the  invitation  to  Gage 
to  go  with  him  to  Meridian  the  next  day  and  was  informed  by 
the  latter  that  he  would  let  him  know  in  the  morning.  It  does 
not  appear  that  they  drank  any  of  the  liquor  that  night,  or  that 
Shaw  was  informed  by  Gage  of  his  purpose  to  get  any  liquor,  or 
that  anything  was  said  on  the  subject  that  evening  by  either 
to  the  other.  Nor  does  it  appear  that  Shaw  knew  the  purpose 
for  which  Gage  went  into  the  defendants'  place,  unless  it 
might  be  inferred  from  the  fact  that  it  was  a  liquor  store.  The 
next  morning  they  met  Shaw  procured  a  horse  and  buggy, 
and  they  together  went  to  Meridian,  Gage  had  with  liim  the 
bottle  of  liquor  purchased  the  night  before,  and  from  which 
they  drank  on  their  way  there.  On  their  arrival  at  Meridian 
Gage  left  the  buggy,  and  Shaw  took  in  a  Mr.  Brown,  and 
with  him  in  it  was  driving  at  the  time  the  collision  with  the 
carriage  in  which  the  plaintiff  was  riding,  and  her  injury  aa 
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the  consequence   occurred.     It  is  quite  evident  from  their 
manner  of  testifying,  as  appears  by  the  record,  that  those  wit- 
nesses had  no  desire  to  support,  further  tlian  was  necessary  for 
them  to  do  so,  the  plaintiffs  alleged  cause  of  action      And 
there  may  have  been  some  reason,  founded  upon  speculation^ 
to  apprehend  that  Shaw  understood  that  Gage  intended  to  get 
liquor  when  they  went  into  the  store,  and  that  he  had  obtained 
it  when  they  departed,  but   those  facts  do  not   nor   does  it 
appear   that  the  licjuor  was   by  him  intended  for  them  or 
for  any  other  than   his   own    use  by  any  evidence   or  any 
inference   legitimately   arising   from   it   to   that   effect.      In 
fact,   the   evidence   of    the   witnesses   was   that   it  was   not 
definitely  concluded  until  Sunday  morning  that  Gage  would 
go   with    Shaw  to   Meridian.      The  fact,  as  claimed  on  the 
part  of    the  plaintiff,   that    they   were   unwilling   witnesses 
did  not    fujnish   any   evidence   in   support   of    her  action, 
although  it  might  aid  in  giving  construction  favorable  to  the 
plaintiff's  case  of  testimony  given  by  them  having  doubtfnl 
import     The  difficulty  is  that  there  was  no  evidence  to  the 
effect,  or  legitimately  in  support  of  inference,  that  Shaw  waa 
in  any  sense  a  purchaser,  or  in  any  manner  participated  in  the 
purchase  from  the  defendants,  of  the  liquor  which  produced 
the  intoxication.     And,  therefore,  it  did  not  appear  that  the 
act  of  the  defendants  in  selling  the  liquor  was  the  proximate 
cause  of  the  intoxication  of  Shaw.     But  that  it  was  tlie  supply 
to  him  by  Gage  of  the  liquor  purchased  by  the  latter,  which 
produced  the  intoxication  of  Shaw,  who,  while  in  that  condi- 
tion and  in  consequence  of  it,  did  the  act  which  resulted  in  the 
plaintiff's  injury.     If  Gage  had  been  driving  the  horse  at  the 
time  and  the  accident  had  then  occurred  as  it  did,  a  different 
question  would  have  been  presented.     Then  there  would  have 
l)een  facts  to  support  a  recovery  against  the  defendants.     It 
not  appearing  that  the  defendants  were  responsible  for  die 
intoxication  of  Shaw,  the  plaintiff  was  not  entitled  to  recover. 
The  exception  to  the  denial  of  the  motion  for  nonsuit  wai^ 
therefore,  well  taken. 
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There  were  other  exceptions,  which,  in  the  view  taken, 
require  no  consideration. 

The  order  should  be  affirmed  and  judgment  absolute  directed 
for  the  defendants. 

All  concur. 

Order  affirmed  hikI  judgment  accordingly. 


Sander  Harris,  Respondent,  v.  John  H.  Strodl,  Appellant. 

Y.  died  seized  of  certain  premises,  leaving  his  widow  and  three  children, 
all  of  age,  surviving  him.  By  his  will  he  gave  to  his  widow  all  of  his 
estate  during  life,  or  until  she  should  remarry.  Should  she  remany, 
the  executors  were  directed  to  sell  all  of  the  estate,  pay  one-third  of  the 
proceeds  to  her  and  divide  the  residue  equally  among  the  chUdren.  the 
children  of  any  child  who  may  have  died  to  receive  the  parent's  share. 
Upon  the  death  of  the  wife  without  having  remarried,  the  property  was 
directed  to  be  divided  equally  among  the  testator's  children,  the  children 
of  a  deceased  child  to  receive  their  parent's  share.  Full  power  was 
given  to  the  executors  to  sell  and  convey  the  real  estate  "  whenever  they 
may  deem  it  best  to  do  so,  and  upon  such  terms  as  they  may  think  desir- 
able." The  widow  and  children  united  in  a  conveyance  of  the  premises 
to  defendant,  who  contracted  to  sell  the  same  to  plaintiff.  Defendant 
tendered  a  deed,  executed  by  himself,  which  plaintiff  refused  to  accept. 
In  an  action  for  specific  performance,  or,  in  case  it  could  not  be  had,  to 
recover  back  the  purchase-money  paid,  defendant  produced  a  deed,  exe- 
cuted by  the  executors,  which  recited  that  the  consideration  stated  was  the 
same  as  that  stated  in  the  deed  of  the  widow  and  children.  It  was  not 
claimed  that  any  portion  of  the  consideration  was  paid  to  the  executors  as 
such.  Held,  that  the  first  deed  simply  conveyed  a  title,  subject  to  be 
defeated  in  part  by  the  death  of  one  of  the  children  prior  to  the  death 
or  remarriage  of  the  widow;  that  nothing  remained  for  the  executors  to 
convey  bLt  the  future  contingent  interests  of  the  grandchildren,  and  this, 
under  the  power  of  sale,  they  could  only  so  sell  and  convey  as  to  secure 
the  proceeds  to  the  grandchildren  in  case  of  the  contingency  happening 
making  them  the  ultimate  devisees;  that  the  deed  executed  by  them  was 
not  a  valid  execution  of  the  power;  and,  therefore,  that  defendant  did 
not  have  A  marketable  title. 

(Argued  March  28,  1802;  decided  April  10,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  July  18,  1890,  which  aiBrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  for  the  speciiic  performance  of  a 
contract  made  by  the  parties  February  16,  1888,  for  the  sale 
by  the  defendant  to  the  plaintiff  of  a  lot  in  the  city  of  New 
York  for  the  price  of  $24,900  by  full  covenant  deed  to  be 
delivered  April  15,  1888,  conveying  to  plaintiff  title  in  fee 
simple  free  from  incumbrances,  except  as  to  outstanding  tenan- 
cies and  a  moi'tgage,  not  here  material. 

The  plaintiff  paid  $1,000  upon  the  contract  at  its  date  and 
necessarily  expended  $224.10  in  examining  as  to  the  title,  and 
was  ready  and  willing  to  perform.  The  defendant  tendered  a 
deed  of  tlie  premises  executed  by  himself,  which  plaintiff 
refused  to  accept  upon  the  ground  that  the  deed  under  which 
defendant  claimed  did  not  convey  to  him  full  title  for  reasons 
discussed  in  the  opinion.  The  complaint  asks,  in  case  specific 
performance  could  not  be  made,  that  he  recover  the  $1,000 
advanced  by  him  and  his  said  expenses.  The  trial  court 
directed  judgment  in  favor  of  the  plaintiff  for  said  sums,  with 
costs. 

Further  facts  are  stated  in  the  opinion. 

I^,  J,  Moissen  for  appellant  The  first  conclusion  of  law 
by  the  court  at  Special  Term  that  the  title  offered  to  plaintiff 
by  defendant  is  not  a  good  and  marketable  title,  is  erroneous. 
{M(yr9€  V.  Morse,  85  K  Y.  58-58 ;  2  R.  S.  729,  §  56 ;  4 
Kent's  Comm.  321 ;  Crittenden  v.  FairchUd,  41  N.  Y.  289  ; 
Hetzei  v.  Barber,  69  id.  1-7 ;  Prentice  v.  Janssen,  79  id. 
479 ;  Armstrong  v.  McKelvey,  104  id.  170-183 ;  Savctge  v. 
Sherman,  24  Hun,  307.)  The  executors  having  the  power 
under  the  will  of  John  George  Yix,  to  sell  his  real  estate,  etc., 
and  it  being  admitted  that  the  property  conveyed  by  that  deed 
is  the  property  in  question,  the  title  in  the  defendant  was  per- 
fect and  marketable.  {Ros^>oom  v.  Mosher,  2  Den.  68,  69 ; 
Kinnier  v.  Rogers,  42  N.  Y.  531 ;  Bebnont  v.  O'Brien,  12 
id.  894 ;  M.  Z.  Ins.  Co.  v.  Woods,  121  id.  308 ;  Champlin  v. 
SicKELS  —Vol.  LXXXVII.        50 
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ChampUn^  3  Edw.  Ch.  377 ;  Fleviing  v.  Bnmham^  36  Hun, 
450.)  The  action  being  brought  in  equity  to  compel  a  epecific 
performance  of  a  contract  upon  a  sale  of  real  property,  and 
tried  in  the  equity  branch  of  the  court,  the  judgment  should 
have  been  that  the  defendant  convey  or  pay  damages.  ( Viele 
V.  r.  (&  B.  It  JR,  Co.,  20  5i.  Y.  188 ;  Shaffer  v.  Dietz,  83  id. 
300;  Margrafy.  Muir^  57  .id.  158.)  It  was  immaterial  that 
the  defendant's  title  was  only  made  perfect  at  the  trial,  because 
if  the  defendant  can  give  a  good  title  at  the  time  of  the  decree 
the  complainant  will  be  compelled  to  accept  it.  {Pierce  v. 
Nichols,  1  Paige,  246 ;  Seymour  v.  Ddancy,  3  Cow.  505 ; 
Brown  v.  Haff,  5  Paige,  241 ;  Clute  v.  Robinson,  2  Johns. 
614 ;  Edgerton  v.  Peckham,  11  Paige,  361 ;  Stevenson  v. 
SpraU,  3  J.  &  S.  505  ;  Jenkins  v.  Fahey,  73  K  Y.  359.) 

David'  McClure  for  respondent.  The  defendant  was  not 
at  the  time  of  contract  possessed  of  the  title.  {Colton  v.  F<^^ 
67  N.  Y.  348  ;  Loder  v.  Hatfield,  71  id.  98 ;  Warner  v.  Jhir- 
o/nt,  76  id.  133 ;  Srndth  v.  Edwards,  88  id.  92 ;  Delximy  v. 
McCormacTc,  Id.  174 ;  Bushnell  v.  Carpenter,  92  id.  270 ; 
Shipman  v.  RoUins,  98  id.  324 ;  In  re  N.  Y.,  L.  dk  W.  R. 
Co.,  105  id.  89 ;  Ooerlitz  v.  Malawista,  56  Hun,  120.)  The 
executors'  deed  tendered  at  the  trial  does  not  complete  title. 
{SchoUe  V.  SchoUe,  113  N.  Y,  261 ;  Dominick  v.  Michad,  4 
Sandf .  375  ;  Crittenden  v.  Fairchild,  41  N.  Y.  289 ;  Kinnier 
V.  Rogers,  42  id.  531 ;  Fisher  v.  Banta,  ^Q  id.  468 ;  Alien  w 
De  Witt,  3  id.  276 ;  RiisseU  v.  Russell,  36  id.  581 ;  lioome  v. 
Phillips,  27  id.  357 ;  Smith  v.  Bowen,  35  id.  83  ;  S.  S.  Bank 
V.  Holden,  105  id.  415  ;  Fleming  v.  Burnham,  100  id.  1 ; 
Moore  v.  Appleby,  108  id.  241.) 

Landon,  J.  John  George  Vix  died  in  1874  in  the  city  of 
New  York  seized  of  the  premises  in  question  as  owner  in  fee 
simple,  leaving  his  widow  Salomea  and  his  three  sons,  Jacob, 
George  and  Edward,  all  of  full  age,  surviving  him.  He  also 
left  a  will,  which  was  afterwards  duly  proved,  the  material 
parts  of  which  are  as  follows  : 
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"  First.  I  devise  and  bequeath  unto  my  beloved  wife 
Salomea  Yix  all  of  my  estate,  both  real  and  personal,  of  which 
I  may  be  seized  at  the  time  of  my  decease.  To  have  and  to 
hold  the  same  unto  her  for  and  during  the  time  of  her  natural 
Ufe,  or  until  she  shall  remarry,  to  receive  the  rents,  issues  and 
profits  thereof  and  apply  the  same  as  she  shall  see  fit. 

"  Second.  Should  my  said  wife  marry  again  after  my  death^ 
then  and  in  such  case  I  do  direct  that  all  my  said  estate,  real 
and  personal,  be  sold  by  my  executors  hereinafter  named, 
either  at  public  or  private  sale,  and  one-tliird  of  the  proceeds 
thereof  paid  to  my  said  wife,  and  that  the  remaining  two- 
thirds  thereof  be  divided  equally  between  my  children,  share 
and  share  alike,  the  children  of  any  of  my  said  children  who 
may  have  died  to  receive  the  amount  the  parent  would  be 
entitled  to  if  living. 

"  Third.  Should  my  said  wife  die  without  marrying  again,, 
then  upon  her  death  I  hereby  direct  that  my  said  estate  shall 
be  divided  between  them,  share  and  share  alike,  the  children 
of  any  deceased  child  to  receive  the  same  proportion  the  parent 
would  have  received  if  living,  the  devisees  in  this  clause  being 
my  children  or  the  children  of  any  of  them  who  may  have 
died. 

"  Fourth.  I  hereby  give  unto  my  said  executors  full  power 
to  sell  and  convey  any  and  all  of  my  said  real  estate  when- 
ever they  may  deem  it  best  to  do  so  and  upon  such  terms  as 
they  may  think  desirable. 

"  Lastly.  1  hereby  nominate  and  appoint  my  said  wife 
Salomea  to  be  executrix  and  my  friend  Michael  Schmidt  to  be 
executor  of  this  my  last  will  and  testament,  hereby  revoking 
all  former  wills  by  me  made." 

The  widow  is  living  and  has  not  remarried.  The  three  sons 
are  living,  Edward  and  George  each  have  children,  Jacob  has 
none.  Schmidt  the  executor  is  also  living.  February  1, 1886, 
the  said  widow  and  the  three  sons  of  the  testator,  the  wife  of 
Edward  uniting  in  the  conveyance,  conveyed  the  premises  in 
question  to  the  defendant  for  the  expressed  consideration  of 
$19,500. 
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Upon  the  trial  the  defendant  produced  a  deed  dated  Feb- 
ruary 1,  1886,  of  the  said  executors  of  the  will  of  the  testator 
to  the  defendant  of  the  premises.  This  deed  was  acknowl- 
edged bv  one  executor  December  5,  1888,  and  by  the  other 
January  81,  1889.  This  deed  recites  the  consideration  of 
$19,500,  being  the  same  as  recited  in  the  deed  given  defendant 
by  the  widow  and  three  sons.  It  is  not  claimed  that  the  execu- 
tors as  such  received  any  consideration  whatever.  The  action 
was  commenced  in  April,  1888. 

It  is  obvious  from  the  terms  of  the  will  that  if  any  of  the 
ciiildren  of  the  testator  should  die  before  the  remarriage  of 
the  testator's  widow,  or  if  she  should  not  remarry  if  any  of 
them  should  die  in  her  life-time,  that  the  children  of  such 
deceased  child  would  be  substituted  in  the  parent's  place  as 
the  ultimate  devisees  of  the  portion  of  the  estate  which  the 
parent  would  take  if  living. 

The  deed  from  the  testator's  children  conveyed  to  the  defend- 
ant what  they  had  a  right  to  convey,  namely,  a  title  subject  to 
be  defeated  in  case  the  contingency  contemplated  by  the  testator 
should  occur.  This  position  is  not  contested  by  the  appellant 
But  it  is  contended  that  the  power  of  sale  given  to  the  executors 
by  the  fourth  clause  of  the  will  is  ample  and  that  the  deed  given 
by  them  to  the  defendant  cures  the  defect 

The  power  is  "  to  sell  and  convey  *  *  *  whenever  they 
may  deem  it  best  to  do  so,  and  upon  such  terms  as  they  deem 
desirable."  It  is  contended  that  they  deemed  it  best  to  convey 
to  the  defendant  for  the  purpose  of  vesting  in  him  the  remnant 
of  the  title  which  remained  unconveyed  after  the  conveyance 
of  the  widow  and  children,  and  that  they  deemed  the  con- 
fix  mation  of  that  conveyance  upon  the  consideration  expressed 
in  it  desirable  terms.  This  may  meet  the  letter  of  the  power, 
but  does  not  satisfy  its  spirit  The  widow  and  three  children 
of  the  testator  having  conveyed  all  their  estate  in  the  premises, 
notliing  remained  for  the  executors  to  convey  but  the  f utore 
contingent  estates  of  the  grandchildren.  Clearly  they  ought 
to  have  so  sold  these  as  to  secure  the  proceeds  to  the  grand* 
children  in  the  event  of  the  contingency  happening,  making 
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them  the  ultimate  devisees  of  the  testator.  But  as  the  case  is 
presented  the  executors  made  the  conveyance  to  the  defendant 
so  as  to  enable  the  takers  of  the  defeasible  estates  to  keep  and 
convert  to  tlieir  own  use  the  full  price  of  the  whole  estate,  as 
if  their  children  had  no  contingent  future  estate  in  it.  The 
plaintiff  has  full  knowledge  of  all  these  facts.  What  defense 
could  he  make  to  the  claim  of  the  grandchildren  if,  sa  is  not 
improbable,  they  become  the  testator's  devisees?  {McMurray 
v.  McMurray,  66  K  Y.  175.) 

The  question  is  an  important  one.  The  general  rule  i^  that 
to  the  due  execution  of  a  power  there  must  be  a  substantial 
compliance  with  every  condition  required  to  precede  or  accom- 
pany its  exercise.  {AUen  v.  De  Witt^  3  N.  Y.  276 ;  Rooms  v. 
PhUips,  27  id.  357 ;  RuaseU  v.  RusseU,  36  N.  Y.  581 ; 
Adair  v.  Brimmer ^  74  id.  539 ;  Syracuse  Savings  Bank  v. 
Holden,  105  id.  415.) 

Two  cases  recently  before  this  court  under  the  same  will 
illustrate  both  the  valid  and  the  invalid  execution  of  a  power 
much  like  the  one  before  us.  {SchoUe  v.  SchoUe,  113  N.  Y. 
261 ;  Mutual  Life  Ins.  Co.  v.  Woods^  121  id.  302.) 

It  may  be  that  the  grandchildren  will  never  take  under  the 
will,  or  if  they  should  that  a  satisfactory  answer  to  the  ques- 
tion we  have  suggested  could  be  made.  But  the  purchaser  is 
entitled  to  a  marketable  title.  He  should  be  protected  against 
the  risk  suggested.  {Moore  v.  Appleby^  108  N.  Y.  241 ; 
Meth.  Epis.  Ch.  v.  Thoinpson,  13  K  Y.  S.  R  130.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  Dutchess  County  Mutual  Insurance  Company,  Appel- 
lant, V.  Fkederick  S.  Van  Wagonen  et  al.,  Kespondents. 

The  provision  of  the  act  in  relation  to.assignments  for  the  benefit  of  credit- 
ors (§  2,  chap.  466,  Laws  of  1877,  as  amended  by  chap.  294,  Laws  of 
1888),  which  requires  the  assignor  to  state  in  the  assignment  "  the  resi- 
dence and  the  kind  of  business  carried  on  by  sucli  debtor  at  the  time  of 
making  the  assignment  and  the  place  at  which  such  business  shall  then 
be  conducted,  and,  if  such  place  be  in  a  city,  the  street  and  number 
thereof,  and  if  in  a  village  or  town  such  apt  designation  as  shall  reason- 
ably identify  such  debtor,"  is  directory  merely,  not  mandatoiy  ;  the 
object  of  such  provision  being  to  identify  the  assignor  and  prevent  his 
being  confounded  with  others  bearing  the  same  name. 

Where,  therefore,  in  an  action  to  set  aside  an  assignment  which  stated  the 
residence  of  the  assignor  and  assignee  to  be  the  town  of  M.,  giving  the 
county  and  state,  but  containing  no  statement  of  the  kind  or  place  of 
business  of  the  assignor,  it  appeared  that  the  assignor  had  resided  for 
forty  years  and  kept  a  country  store  at  S.,  a  hamlet,  not  incorporated  as 
a  village,  in  said  town,  and  was  known  to  almost  every  person  of  mature 
age  there,  and  there  was  no  other  person  of  the  same  name  residing  in 
the  town,  held,  that  the  omission  did  not  render  the  assignment  void, 
the  description  being  suflicientto  identify  the  assignor. 

(Submitted  March  24,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  September,  1890,  which  affirmed 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Circuit  without  a  jury. 

This  action  was  brought  to  set  aside  as  fraudulent  and  void 
an  assignment  for  the  benefit  of  creditors,  executed  by 
Frederick  S.  Van  Wagonen  to  one  Jacob  D.  Van  Wagonen, 
and  for  an  accounting  and  tlie  appointing  of  a  receiver. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

lioberi  F,  Wilkinson  for  appellant.  The  provisions  of  the 
statute  of  1888  are  mandatory,  and  the  assignment,  not  com- 
plying with  them,  is  void.  {Fairchild  v.  Ovyipine^  16  Abb. 
Pr.  23 ;  Ilardman  v.  Bowen,  39  N.  T.  196 ;  BrtUon  v. 
Lorem^  45  id.  51 ;  Rennie  v.  Bean^  24  Hun,  123 ;  Schwartz 
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V.  Sautter y  41  id.  323 ;  BlooTnmgdale  v.  Seligrnan^  22  Abb. 
[N.  C]  98;  19  N.  Y.  S.  K.  64;  Irving  v.  CampbeU,  121 
K.  Y,  353,  359,  860,  361;  Cooley  on  Const.  Lim.  88,  92, 
93 ;  Taggart  v.  Ilerrick^  55  Hun,  569 ;  Taggart  v.  Sisson^ 
29  K  Y.  S.  K.  424;  Mullen  v.  Sisaon,  31  id.  210;  Strich 
land  V.  Larraway^  29  id.  873-877;  Boak  v.  Bluir^  32  id. 
911 ;  Richardson  v.  Herron^  39  Hun,  537 ;  Johiaon  v.  Ketty^ 
43  id.  379.) 

-4.  Zl  Clearwater  for  respondents.  The  assignment  is 
valid.  (Laws  of  1888,  chap.  294;  Bloomingdale  v.  aSpWjt- 
wk»«,  19  N.  Y.  S.  R.  64 ;  Taggari  v.  Ilerrick^  55  Hun,  570 ; 
5^a*  V.  Blair,  32  N.  Y.  S.  E.  911.)  The  amendment  is  direc- 
tory and  not  mandatory.  (Laws  of  1888,  chap.  294 ;  4  R.  S. 
[8th  ed.]  2536 ;  Jloaper  v.  BaiUie,  118  N.  Y.  413 ;  Klump  v. 
Gardner,  114  id.  153 ;  Adee  v.  Cornell,  93  id.  572 ;  KlumpJ 
V.  Gardin,  15  N.  Y.  S.  R.  100 ;  Firm^  v.  Jaffray,  96  N.  Y. 
248 ;  NicoU  v.  Spowers,  105  id.  1 ;  Richardson  v.  Thur- 
her,  104  id.  606;  Franey  v.  Smith,  125  id.  44;  C<a^mp  v. 
Buxton,  34  Hun,  511 ;  Pra«  v.  Stevens,  94  N.  Y.  387 : 
Thrasher  v.  BenUey,  59  id.  650.)  The  instrument  in  question 
should  be  made  available  rather  than  be  suffered  to  fail.  (2 
R.  S.  740,  §  2 ;  Crossing  v.  Scvdamore,  1  Vertr.  141  ; 
Franey  v.  Smith,  125  N.  Y.  44;  ScoU  v.  J/i7/^,  115  id. 
376 ;  t  Kent's  Conun.  463 ;  White  v.  Wager,  32  Barb.  250 ; 
Donaldson  v.  TF<?(?rf,  22  Wend.  395.)  An  assignment  should 
be  upheld  if  the  language  pennit,  rather  than  be  defeated,  and 
fraud  is  not  presumed  unless  fairly  inferable.  {Bingham  v. 
Tilin^hast,  15  Barb.  618 ;  Townsend  v.  Steams,  32  N.  Y. 
209,  213 ;  Benedict  v.  Huntington,  32  id.  219,  224 ;  Bogart 
v.  Haight,  9  Paige,  297 ;  Mann  v.  Whitbeck,  17  Barb.  388 ; 
Sherman  v.  Elder,  24  N.  Y.  381 ;  Kellogg  v.  Slauson,  11 
id.  302 ;  PlaU  v.  Z<?«,  17  id.  478 ;  Bank  of  Silver*  Creek 
V.  TalcoU,  22  Barb.  550 ;  Brainerd  v.  Dunning,  30  N.  Y. 
211;  ^^a<i  V.  Worthington,  9  Bosw.  617,  630;  Grove  v. 
Fafe/wan,  11  Wend.  187;  Coyne  v.  Fi?ai;^,  84  id.  386; 
Bishop  on  InsoL  Debtors,  183,  184.)    A  statute  made  in  the 
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affirmative,  without  any  negative  words  expressed  or  implied, 
does  not  take  away  the  common  or  existing  statute  law. 
{People  V.  All^,  6  Wend.  487,  488 ;  People  v.  Peck^  11  id. 
604 ;  Gale  v.  Mead,  2  Den.  160 ;  WitherM  v.  Mosher,  9  Hun, 
412 ;  People  ex  rel.  v.  Seaton,  25  id.  305 ;  Douglassy,  Haher- 
strmo,  88  N.  Y.  618 ;  People  v.  Fitzgerald,  37  id.  413 ;  Ken- 
nedy V.  People,  39  id.  245 ;  Cox  v.  People,  80  id.  500 ;  People 
v.  Cmiroy,  97  id.  92 ;  Peojyle  v.  WUleU,  102  id.  251 ;  People 
V.  Giilin,  115  id.  196 ;  Delafield  v.  Brady,  108  id.  524 ;  Laws 
of  1877,  chap.  466 ;  Laws  of  1878,  chap.  318,  §  1.)  The  spirit 
of  the  common  law  for  centuries  has  been  hostile  to  the  nar- 
row technical  and  strict  construction  contended  for  by  the 
plaintiff.  (3  Black.  Comm.  407  ;  Steph.  PI.  97 ;  2  R,  S.  424, 
§  7;  Code  Pro.  §§  174-176;  Code  Civ.  Pro.  §§  721-724.) 

Haiqht,  J.  On  the  fifth  day  of  October,  1888,  the  defend- 
ant Frederick  S.  Van  Wagonen  executed  and  delivered  to  the 
defendant  Jacob  D.  Van  Wagonen,  a  general  assignment  for 
the  benefit  of  creditors.  The  assignment  states  the  residence 
of  the  assignor  and  assignee  to  be  the  town  of  Marbletown, 
in  the  county  of  Ulster,  state  of  New  York,  but  contains  no 
statement  of  the  kind  or  place  of  business  of  the  assignor,  and 
for  this  reason,  it  is  claimed  to  be  void. 

Section  2,  chapter  466  of  the  Laws  of  1877,  as  amended  by 
chapter  294  of  the  Laws  of  1888,  provides  as  follows : 

"  Every  conveyance  or  assignment  made  by  a  debtor,  of  his 
estate,  real  or  personal,  or  both,  to  an  assignee  for  the  credit* 
ors  of  such  debtor,  shall  be  in  writing,  and  shall  specifically 
stale  therein  the  residence  and  the  kind  of  hisiness  carried  on 
by  such  debtor,  at  the  tinie  of  making  the  assignment,  and 
the  place  at  which  such  business  shaU  then  be  conducted;  and 
if  such  place  be  in  a  city,  the  street  and  number  thereof i 
amd  if  in  a  village  or  town,  such  apt  designation  as  shall 
reasonably  identify  such  debtor    *    *    *  " 

It  is  claimed  on  belialf  of  the  appellant  that  the  provisions  • 
of  this  statute  are  mandatory,  whilst  on  the  part  of  the  respond- 
ents, it  is  claimed  to  be  directory  merely.     Upon  this  question, 
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the  courts  below  liave  diffen^d  in  their  conclusions.  The  case 
of  Bloomingdale  v.  Seligman  (19  N.  Y.  S.  R,  64;  aS\  C,  22 
Abb.  [N.  C]  98),  sustains  the  contention  of  the  ap}xillant, 
whilst  Taggart  v.  IlerHch  (55  Ilun,  569) ;  Taggart  v.  Sluxon. 
(29  X,  Y.  S.  R.  424) ;  MvUin  v.  Simm  (81  id.  310) ;  Striek^ 
land  V.  Laraway  (29  id.  873);  Boah  v.  Blair  {32  id.  911), 
sustain  the  claim  of  the  res[K)ndents. 

The  evidence  taken  upon  the  trial  discloses  the  facts  that  the 
assignor  resided  at  a  place  called  Stoneridge,  in  the  town  of 
Marbletown  ;  that  it  was  a  small  hamlet  consisting  of  a  collocs 
tion  of  houses  on  each  side  of  the  public  highway,  and  was  ncrt 
incorporated  as  a  village ;  that  he  had  been  a  resident  of  the 
town  for  a  period  of  about  forty  years,  was  a  keeper  of  a 
country  store  at  that  place,  was  pei"sonally  known  to  nearly 
every  person  of  mature  age  residing  within  the  limits  of  the 
town,  and  there  was  no  other  person  residing  in  the  town  of 
the  same  name.  It  is,  tlierefore,  apparent  that  the  place  and 
kind  of  business  carried  on  was  well  known  and  understood, 
and  that  no  hann  could  result  to  his  creditoiii  from  the  omis- 
sion  to  make  such  statement  in  the  assignment.  It  should  con- 
sequently not  be  annulled,  unless  it  is  recjuired  by  the  express 
provisions  of  the  statute. 

The  rule  that  an  affinnative  statute,  without  any  negative 
expressed  or  implied,  is  directory  merely,  and  leaves  the  com- 
mon law  in  force,  xnay  not  be  controlling  upon  the  (jucetion 
under  consideration,  for  it  has  more  es{)ecial  reference  to  stat- 
utes giving  a  new  remedy.  (2  Just,  200 ;  Stafford  v.  Ingerml,, 
3  Hill,  41 ;  Clarh  v.  Browji,  18  Wend.  220;  Almy  v.  //«/•- 
rh.  5  Johns.  175 ;  Wood  v.  Chajrin,  13  X.  Y.  521-526;  Hall 
V.  Tuttle^  6  Ilill,  42 ;  Dwarris  on  Stat,  ^yi'^"^ ;  Hardmann  v, 
Bowen,  39  N.  Y.  196.) 

But  in  construing  tlie  provisions  of  the  statute,  the  legisla- 
tive intent  must  be  our  guide.  The  object  of  the  provision 
evidently  was  to  identify  the  assignor  and  prevent  ]iis  being 
confounded  with  others  bearing  the  same  uame.  For  this 
reason  he  is  required  to  state  the  kind  of  business  carried  on 
by  him ;  and  if  in  a  city,  to  give  his  street  and  number.  Tlio 
SicKKLS— Vol.  LXXXVII.        51 
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statute,  however,  does  not  state  what  the  consequences  sliall 
be  if  the  assignment  fails  to  so  state  the  business  of  the  assignor. 
There  are  no  express  words  of  negation,  and  we  see  no  reason 
why  such  words  should  be  implied.  The  identification  of  the 
assignor  may  be  determined  by  his  signature  to  the  assignment 
and  the  acknowledgment  thereof  before  an  officer  specified  in 
the  statute.  The  statement  omitted  from  the  assignment 
Would  only  furnish  other  means  of  identification.  We,  there- 
fore, incline  to  the  opinion  that  the  statute  should  be  construed 
as  directory  merely,  and  not  mandatory. 

The  principle  upon  whicli  this  conclusion  rests  has  been 
repeatedly  recognized  by  the  co^irts.  It  has  accordingly  been 
held  that  the  title  vests  in  the  assignee,  upon  the  delivery  of  the 
assignment,  even  before  recording,  although  the  assignment  is, 
by  the  provisions  of  the  statute,  required  to  be  recorded ;  that 
the  provisions  of  the  statute  requiring  the  assent  of  the  assignee 
io  be  subscribed  and  acknowledged  by  him,  etc.,  are  complied 
tv'ith  by  a  signing  and  acknowledgment  of  the  instrument 
without  express  words  of  consent ;  that  the  statute  providing 
that  the  wages  due  employes  shall  be  preferred,  does  not 
invalidate  the  assignment,  even  though  it  contains  no  provis- 
ion for  such  employes.  ( Warn€?*  v.  Jdffrey^  96  N.  Y.  248 ; 
NicoU  V.  Spowers^  105  id.  1 ;  Scott  v.  MiUs^  115  id.  376 ; 
Hichardson  v.  Thurbef%  104:  id.  606 ;  Franey  v.  Smithy  125 
id.  44.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Landon,  J.,  not  sitting. 

Judgment  affirmed. 
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RozELLEN  Aldinger,  Eespondent,  v.  Emert  S.  Pttoh, 

Appellant. 

The  proyision  of  the  act  authorizing  the  election  of  special  county  judges 
and.  surrogates  in  certain  counties  (Chap.  806,  Laws  of  1849,  as  amended 
by  chap.  108,  Laws  of  1851),  which  provides  that  a  special  surrogate 
so  elected  "  shall  possess  all  the  powers  and  perform  all  the  duties  which 
are  possessed  and  can  be  performed  by  a  county  judge  out  of  court," 
was  not  repealed  by  the  Code  of  Civil  Procedure. 

Accordingly  A€^,  that  a  special  surrogate,  elected  for  the  county  of  Oneida, 
had  power  to  grant  an  injunction  in  a  case  where  the  county  judge 
would  have  had  jurisdiction  (Code  Civ.  P>ro.  606),  and  that  one  violating 
an  order  so  granted  was  properly  adjudged  in  contempt. 

Reported  below,  57  Hun,  180. 

(Argued  March  14,  1892;  decided  April  19,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  29, 1890, 
which  affirmed  an  order  of  Special  Term  adjudging  the  defend- 
ant in  contempt  for  violating  an  injunction  order,  granted 
December  7,  1888,  by  the  special  surrogate  of  Oneida  county, 
in  an  action  pending  in  the  Supreme  Court. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  Lewis  for  appellant.  The  special  surrogate  of 
Oneida  county  had  no  jurisdiction  or  power  to  grant  the 
injunction  order  in  this  case,  and  being  without  jurisdiction 
the  order  was  absolutely  void.  (Const.  N".  Y.  art.  6,  §  16 ; 
Code  Civ.  Pro.  §§  606,  609 ;  Laws  of  1849,  chap.  306 ;  Laws 
of  1851,  chap.  108.)  If  a  special  county  judge  and  special 
surrogate  ever  possessed  the  power,  under  chapter  306,  Laws 
of  1849,  as  amended  by  chapter  108,  Laws  of  1851,  to  grant 
injunction  orders,  they  have  not  had  that  power  since  the 
adoption  of  the  Code  of  Civil  Procedure,  which  expressly 
provides  what  courts  and  officers  may  grant  those  orders. 
(Code  Civ.  Pro.  §§  606,  3348 ;  People  v.  Edison,  20  J.  &  S. 
63 ;  In  re  Tilden,  98  N.  Y.  442 ;  In  re  Hawley,  100  id.  210  ; 
People  V.  Jaehne,  103  id.  182.)    There  can  be  no  doubt  but 
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that  the  legislature  intended  to  accomplish  the  same  object  in 
reference  to  civil  procedure  when  it  enacted  the  Code  of  Civil 
Procedure,  as  it  did  in  reference  to  criminal  pnjcedure  in 
enacting  the  Criminal  and  Penal  ('odes,  to  wit :  To  codify  and 
bring  all  laws  and  amendments  thereto  into  one  law  and  under 
one  system.  (Ilorton  v.  Cnnttrell^  108  N.  Y.  255  ;  Authrnmi 
V.  Aridernon,  112  id.  104;  People  v.  O.  i&  S,  T,  Co.,  98  id. 
78 ;  Hickman  v.  Plncliiet/,  SI  id.  211 ;  Peoph  v.  Supei*viwn^ 
85  id.  829 ;  Franer  v.  Board,  17  X.  Y.  S.  R.  875 ;  P€opl4  v. 
Jaehne,  103  X.  Y.  1S2 ;  Code  Civ.  Pro.  §§  108, 109,  277,  342, 
435,  472,  550,  60r>,  038,  872,  889,  915,  917,  2011,  2262,  2434, 
2483 ;  Marks  v.  State,  97  K  Y.  572 ;  In  re  Cierser,  89  id. 
401.)  An  injunction  is  a  provisional  statutory  proceeding  and 
the  statute  must  be  strictly  complied  with,  {lludson  v.  Ih9, 
Co.,  77  X.  Y.  278;  lioij  v.  Morris,  30  Hun,  77.)  Before  a 
party  can  l)e  punished  for  a  civil  contempt  it  must  appear  from 
the  testimony  and  ujx)n  the  evidence  be  found  and  adjudged 
that  the  acts  complained  of  were  calculated  to,  or  actually  did 
defeat,  impair,  impede  or  prejudice  the  rights  or  remedies  of 
the  party,  and  unless  the  evidence  warrants  such  a  finding 
(even  though  it  be  so  found  and  adjudged  in  the  order),  the 
order  should  be  reversed.  (Code  Civ.  Pro.  §  2283 ;  Fisher  v. 
Badb,  81  X.  Y.  235;  Li  re  Swinton,  40  Hun,  41.)  The 
injunction  oixler  was  not  served  on  Stephen  J.  Pngh,  and, 
therefore,  he  cannot  l)e  punished  for  contempt  {McAul^yy. 
Palmer,  40  Hun,  38 ;  Sanfo?*d  v.  Sanford^  40  id.  540 ;  Zfho 
V.  Baker,  77  N.  Y.  83.)  Stephen  J.  Pugh  was  not  bound  by 
the  injunction,  he  was  an  entii-e  stranger  to  the  action  and 
injunction.  (Willard's  Eq.  Juris.  324 ;  FuU(>r  v.  Fellows^  9 
How.  Pr.  425 ;  Batterman  v.  Finn,  32  id.  501 ;  Fdmofisfm 
V.  McLode,  19  Barb.  356;  People  v.  Bandatl,  73  X.  Y.416; 
People  V.  Dwyer,  90  id.  411.)  That  part  of  the  referee's  sixtli 
finding  of  fact,  viz. :  "  That  that  evening  or  the  next  day, 
Stephen  J.  Pugh  was  fully  cognizant  of  the  service  of  said 
order  and  its  contents ; "  and  also  the  eighth  finding  of  fact, 
have  no  legal  evidence  to  support  them  ;  such  findings  rest 
upon  hearsay  and  suspicion  only.     {In  re  Eldridge^  82  N.  Y. 
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167 ;  People  v.  A.  <&  F.  li.  li.  Co.,  20  How.  Pr.  362 ;  People 
V.  Randall,  73  N.  Y.  2 ;  Fitzgibbons  v.  Smith,  41  N.  Y.  S. 
R  678.)  These  proceedings  being  solely  for  the  benefit  of 
the  plaintiff  to  indemnify  her  for  any  loss  or  injury,  the  case 
comes  under  the  rule  of  law  governing  estoppels.  {Nenen  v. 
Belhnap,  2  Johns.  673 ;  Lonshury  v.  DePew,  28  Barb.  48 ; 
Ilawley  v.  Griswoldy  48  id.  18;  Warren  v.  Huchins,  13  N. 
Y.  S.  R.  661 ;  Batterman  v.  Fi7m,  31  How.  Pr.  501 ;  73  N. 
Y.  423.)  The  defendant  Emery  cannot  be  punished  for  the 
acts  of  S.  J.  Pugh.  He  waa  neither  his  servant  nor  agent. 
[PeopU  V.  Randall,  73  X.  Y.  423 ;  BaUerman  v.  Finn,  32 
How.  Pr.  501 ;  Fitzgihhotvi  v.  SmUh,  41  N.  Y.  S.  R.  678.) 
Tliere  is  an  entire  absence  of  proof  in  the  papers  upon  which 
the  injunction  order  was  granted  to  bring  the  cause  within  any 
provision  of  the  Code,  authorizing  the  granting  of  an  injunc- 
tion. {Ilandcock  v.  Sears,  93  N.  Y.  79  ;  McIIenry  v.  Jewett, 
90  id.  63.)  This  being  a  statutory  proceeding,  the  statute 
must  be  strictly  complied  with.  (Code  Civ.  Pro.  §  2285 ; 
Hersher  v.  K,  In^.  Co.,  77  N.  Y.  278  ;  Ray  v.  Morris,  30 
Hun,  77 ;  People  ex  rel.  v.  Davison,  35  id.  471.) 

Ja^nes  Cmipe  for  respondent.  The  special  surrogate  had 
power  to  grant  the  injunction.  (Laws  of  1851,  chap.  108, 
§  1 ;  Seymour  v.  Mercer^  13  How.  Pr.  564 ;  Babcoch  v.  Clarh, 
23  Hun,  291 ;  Kinney  v.  Roberts,  26  id.  166 ;  Ilaiha/way  v. 
Rou^^e,  44  id.  161-163 ;  Code  Civ.  Pro.  §§  606,  872.)  The 
provisional  remedy  by  temporary  injunction  is  wholly  pre- 
ventive in  its  nature,  and  is  designed  to  preserve  the  subject 
in  controversy  in  the  condition  in  which  it  was  at  the  com- 
mencement of  the  suit  without  determining  questions  of  right. 
(Code  Civ.  Pro.  §§  14,  3343  ;  King  v.  Barnes,  113  N.  Y.  476; 
3  Daniels,  3vS0;  Tjnois  v.  Morgan,  5  Price,  518;  Rorke  \». 
Russell,  2  Iaus.  242  ;  Farringimi.  v.  BurdsaJl,  7  Wkly.  Dig. 
421 ;  People  v.  T7/.  of  West  Troy,  25  Hun,  179;  Sedwiek  v. 
Redmond,  Cary,  44 ;  King  v.  Barnes^  113  N.  Y.  476;  People 
ex  rel.  v.  Sturtevavt,  9  id.  263 ;  People  ex  rel.  v.  Bergen,  63 
id.  404 ;  Clark  v.  Binni^iger,  75  id.  344 ;  E.  R.  Co.  v.  Ram^ 
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sey,  45  id.  637;  Daley  v.  Ambm^g^  126  id.  490;  AheHy,  K 
T,,  L.  <&  W,  R.  R.  Co.,  18  Wkly.  Dig.  544 ;  100  N.  Y.  634 ; 
Koehles  v.  F.  i&  D.  N.  Bank,  6  N.  Y.  Supp.  470 ;  117  K  Y. 
661 ;  Oage  v.  Denhrow,  49  Hnn,  42 ;  Fiero  on  Spec  Pro.  340, 
341 ;  Mayor,  etc.,  v.  N.  T.  <&  S.  l.  Co.,  64  N.  Y.  623 ;  Ogden 
V.  Gibbons,  4  Johns.  Ch.  174 ;  Devlin  v.  Devlin,  69  N.  Y. 
212.)  The  object  of  the  injunction  was  to  prevent  the  eom- 
mission  of  waste,  and  to  preserve  the  plaintifiPs  rights  and  her 
property  from  material  injury  and  prevent  the  defendant  from 
disposing  of  his  property  to  defraud  the  plaintifL  The 
Supreme  Court  Iiaa  the  same  jurisdiction  which  the  Court  of 
Chancery  formerly  possessed,  to  restrain  waste,  upon  a  bill 
filed  stating  the  facts.  {Rodgers  v.  Rodgers,  11  Barb.  696 ; 
Sloane  v.  Martin,  8  N.  Y.  S.  R  139 ;  Code  Civ.  Pro.  §§  603, 
604 ;  People  ex  rd.  v.  Dvryer,  1  Civ.  Pro.  Rep.  484 ;  63  How. 
115,  116;  90  N.  Y.  402;  Da/ois  v.  Sturtevant,  3  Seld.  263; 
Peck  V.  Yorks,  32  How.  Pr.  408 ;  Erie  R,  R.  Co.  v.  Ramsey, 
45  N.  Y.  637 ;  Mayor,  etc.,  v.  N'.  Y.  &  S.  I.  F.  Co.,  64  id. 
622 ;  Mayor  v.  Dwyer,  90  id.  402 ;  Wilcox  v.  Harris,  59  How. 
Pr.  262 ;  Davis  v.  Mayor,  etc.,  1  Duer,  451-453 ;  People  v. 
Spavlding,  2  Paige,  326 ;  People  v.  Sturtevant,  9  N.  Y.  865; 
Peck  V.  York,  32  How.  Pr.  408 ;  Wilcox  v.  Harris,  59  id. 
262 ;  People  v.  Dwyer,  90  id.  409.)  What  was  done  by 
defendants  after  the  violation  of  the  injunction  in  drawing 
back  manure  on  plaintiffs  farm  cannot  avail  them  here. 
{Stibbbs  V.  Ripley,  39  Hun,  626.)  The  items  of  disbursements 
and  counsel  fees  were  proper  items  to  be  included  in  the  fine, 
and  within  the  limits  of  tlie  provisions  of  the  Code,  section 
2284.  {People  v.  R.  <&  S.  R.  R.  Co.,  76  N.  Y.  294 ;  King 
V.  Barnes,  113  id.  476.) 

FoLLETT,  Ch.  J.  Chapter  306  of  the  Laws  of  1849,  as 
amended  by  chapter  108  of  the  Laws  of  1851,  provides  that  the 
special  surrogates  of  Oneida  and  of  certain  other  counties  "  shall 
possess  all  the  powers  and  perform  all  the  duties  which  are 
possessed  and  can  be  perfonned  by  a  county  judge  out  of 
court."     It  is  agreed  that  prior  to  the  adoption  of  the  Code  of 
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Civil  Procedure  these  special  Burrogates  had  power  to  grant 
such  an  injunction  as  was  granted  in  this  case,  and  section  606 
of  that  C'xle  expressly  confers  jurisdiction  on  county  jndgea 
to  grant  such  injunctions.  But  the  appellant  contends  that 
the  statutory  provision  above  quoted  was  repealed  by  the  Code 
of  Civil  Procedure.  This  question  is  not  an  open  one,  \% 
having,  in  principle,  l>een  settled  by  this  court  adversely  U\ 
the  appellant's  contention.  (lio^  v.  Wf(/ffj  36  Ilun,  107; 
affd.  101  N.  Y.  640.)  That  case  arose  out  of  the  following 
facts:  March  24,  1884,  a  judgment  was  recovered  against 
Wigg  in  the  Supreme  Court,  which  was  entered  and  docketed 
in  the  office  of  the  clerk  of  Oswego  c>ounty.  April  29,  1884, 
the  recorder  of  the  city  of  Oswego  gi-anted  an  order  in  j)ro- 
ceedings  supplementary  to  execution  issued  on  the  judgment* 
Tlie  judgment  debtor  was  examined,  and  June  4,  1884,  the 
recorder  appointed  a  receiver  of  the  property  of  the  judgment 
debtor.  A  motion  was  made  to  set  aside  the  orders  on  the 
ground  that  the  recorder  had  no  jurisdiction  of  such  proceed- 
ings. By  section  4  of  chapter  96  of  the  Laws  of  1857  the 
recorder  of  the  city  of  Oswego  was  authorized  "  to  exercise  any 
power  or  authority  in  any  proceedings  supplementary  to  exe* 
cution  in  the  county  of  Oswego  which  tlie  county  judge  or  a 
justice  of  the  Supreme  Court  can  exercise  therein  whether 
such  supplementary  proceedings  be  in  an  action  in  said 
recorder's  court  or  in  any  other  court."  Section  2434  of  the 
Code  of  Civil  Procedure,  as  it  stood  in  1884,  provided  that 
supplementary  proceedings  migiit  "  be  instituted  before  a  judge 
of  the  court  out  of  which,  or  the  county  judge,  or  the  8j>ecial 
county  judge,  or  the  special  surrogate  of  the  county  to  which 
execution  was  issued."  Tlie  recorder  of  the  city  of  Oswego 
was  not  mentioned  in  the  section.  It  was  argued  in  that  case^ 
as  in  tliis,  that  the  Code  of  Civil  Procedure  was  intended  to 
be  a  codification  of  the  laws  prescribing  the  pi-actice  in  the 
actions  and  proceedings  embraced  therein,  and  by  implication 
tlie  power  conferred  upon  the  recorder  by  chapter  96  of  the 
Laws  or  1857  was  repealed.  It  was  held  otherwise  in  the  case 
cited.      The  opinion  delivered   in  the  case  at  bar  by  the 
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learned  General  Term,  and  reported  in  57  Hun,  181,  satis- 
faetorily  discusses  and  dis}x>8e8  of  the  jurisdictional  question, 
and  we  are  quite  content  to  affirm  and  we  do  affinn  the  order 
upon  that  opinion. 

The  order  should  be  afBrmed,  with  costs. 

All  concur. 

Order  aflSrmed. 


Elizabeth  Greknlkaf  et  al.,  Ilef»jK>ndents,  v.  The  Brooklyn, 


138    406 
141    897 

132    408 

165    388  Flatbush  and  Coney  Island  Railroad  Company  et  al., 

Apj)ellants. 

In  an  action  of  ejectment  a  judgment  in  partition  which  is  a  link  in  the 
chain  of  title  of  one  of  the  litigants  is  evidence  as  against  the  other, 
although  a  stranger  to  it. 

"Where  such  a  judgment  or  a  deed  is  so  ancient  that  no  person  living  can 
testify  to  acts  of  ownership  under  it,  it  is  admissible  in  evidence  with- 
out proof  of  contemporaneous  possession  of  the  land  by  the  parties  to 
the  judgment  or  deed. 

Such  a  judgment  or  deed,  however,  is  not  sufficient  evidence  to  establish 
title  in  one  who  claims  under  it,  through  mesne  conveyances,  without 
showing  sonfe  subsequent  or  modem  possession  by  those  who  received 
later  deeds  which  go  to  make  up  the  claimant's  chain  of  title. 

In  an  action  of  ejectment  plaintiff  claimed  title  under  a  judgment  rendered 
in  1848  in  a  partition  suit,  by  which  certain  meadow  land  bounded  on  the 
Atlantic  ocean,  including  the  land  in  question,  which  was  land  on  the 
ocean  beach,  was  set  off  to  J.,  one  of  the  parties,  also  a  deed  to  him  from 
the  other  parties  to  that  action.  There  was  no  evidence  that  the  land  in 
question  had  been  occupied  by  J.  or  his  successors  in  title  for  any  pur- 
pose, or  that  he  was  ever  in  possession  of  or  exercised  any  acts  of  owner- 
ship over  the  land  set  off  to  him,  except  by  assuming  to  convey  it. 
Held,  that  the  evidence  failed  to  establish  title  in  plaintiff. 

(Argued  December  16,  1891;  decided  April  19,  1892.) 

Appkal  from  judgment  of  the  General  Term  of  the  Supreme 
(\)urt  in  the  second  judicial  dejmrtnient,  entered  upon  an  order 
made  December  9,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

This  was  an  action  of  ejectment  begun  July  11,  1882,  to 
recover  in  fee  the  land  hereinafter  described.     The  defend- 
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ants,  by  their  answers,  deny  that  the  plaintiffs  have  title,  but 
they  do  not  allege  that  they  or  either  of  them  have  title  to  the 
land  in  dispute. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WiUiam  C.  De  Witt  for  appellants.     The  plaintiff  having 
faileii  to  show  possession  of  the  land  in  suit,  either  in  them- 
selves or  their  grantors,  and  having  neglected  to  trace  their 
paper  title  in  regular  course  to  the  sovereign,  the  judgment 
was  unwarranted  by  the  evidence,  and  cannot  be  sustained  in 
law.     (Abb.  Tr.  Ev.  705 ;  Tyler  on  Eject.  483,  485,  495,  541 ; 
Gardner  v.  Hart^  1  N.  Y.  528  ;  City  of  Cincinnati  v.  White^ 
6  Pet.  431,  441 ;  Clute  v.  Yoris,  31  Barb.  511, 518  ;  MiU^er  v. 
Z.  7.  /i^  R,  Co.,  71  N.  Y.  380 ;  Mwards  v.  Noyes,  66  id. 
125;  Roberts  y.  Bamngarien,  110  id.  380.)     The  judgment 
in  partition  introduced  by  the  plaintiff  was  not  sufficient  to 
prove  seizin  or  possession  against  the  defendants,  who  were 
not  parties  or  privies  to  that  proceeding.     {De Graff  \,  Hor)ey^ 
16  Abb.  Pr.   120;   Sheridan  v.   Andrews,  49  N.  Y.  484; 
Campbell  v.  Hall^  16  id.  579  ;  Ainslee  v.  Mayor,  1  Barb.  169  ; 
Doaglas  v.  Hoioland,  24  Wend.  35 ;  Clark  v.  Montgomery, 
23  Barb.  464 ;  Armstrong  v.  Munday,  5  Uen.  166 ;  Ten  Eyek 
V.  Frost,  5  Cow.  346 ;  Monarque  v.  Monarqu^,  80  N.  Y.  326; 
Beekrnan  v.  Witter,  2  Johns.  180 ;  Tanner  v.  Niles,  1  liarb. 
h^^) ',  Sanford  v.  White,  56  N.  Y.  356;    Smith  v.  Vroman, 
13  Johns.  488 ;  Deming  v.   Conn'n,  1 1  Wend.  648 ;   Ham- 
ilton V.  Morris,  7  Paige,  161 ;  Jackson  v.  Ne^cton,  18  Johns. 
355,  361,  362 ;  NoHhrop  v.  Wright,  7  Hill,  476,  490,  495 ; 
AvfriU    V.  Wilson,    4    Barb.    180;    Bigelow   v.    Fuich,    11 
id.  498 ;    Sparrmo   v.  Kingman,   1    N.  Y.  242 ;    Henry   v. 
Jieirhart,  22  Hun,  394.)     The  declarations  of  the  deceased 
surveyor  were  incompetent.     {Hannicutt  v.  Peyton,  102  U. 
S.  333.) 

Thomas  E.  PearsaU  for  property  owners  similarly  inter- 
ested with  appellants.     Plaintiffs  failed  to  establish  a  cause  of 
action,  and  the  court  erred  in  denying  the  motion  for  a  non- 
SicKELs— YoL.  LXXXVII.    '    52 
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suit.  {MiUer  v.  Z.  /.  Ji.  Ji.  Co.,  71  N.  Y.  380 ;  JUiUer  v. 
Dovmingy  54  id.  631  ;  Downing  v.  MiUei\  33  Barb.  386; 
Stevens  v.  Hansen^  39  N.  Y.  302 ;  Shiimway  v.  Leiikey^  67 
Cal.  458 ;  Z'mk  v.  McManvs,  49  Ilnn,  583 ;  Th4y9np9on  v, 
BurhxiuSy  61  N.  Y.  52 ;  Hashrouch  v.  Burhauny  47  Hun,  487; 
-ff6>/?  V.  Strong^  107  N.  Y.  350.)  The  admission  in  evidence  of 
the  commissioner's  map  we*i  error.  (Ablnitt's  Trial  Ev.  699.) 
It  was  error  to  admit  the  declarations  of  the  deceased  surveyor 
Bergen,  against  defendant's  objection,  and  to  deny  the  motion 
to  strike  out.  {PaHridAje  v.  BmaeU,  18  X.  Y.  S.  R.  605; 
Sha7i7io7h  V.  Pickell^  2  id.  160:  Mi*Cormick\.  Barnnm^  10 
Wend.  104.)  The  proceedings  in  partition  were  erroneously 
admitted  in  evidence  against  defendant's  objection.  They 
were  res  inter  alios  acta.  (Chapvian  v.  Ftanlc^  5  N.  Y. 
Supp.  448 ;  Beyer  v.  Schultze,  10  N.  Y.  S.  R.  467 ;  Abbott's 
Trial  Ev.  830;  M.  E.  R.  Co,  v.  M.  R.  Co.,  14  Abb.  [K  C] 
103;  Boohma^n  v.  Stegman,  105  N.  Y.  621.)  Title  to  land 
caimot  be  proved  or  disproved  merely  by  oral  admissions. 
(Abb.  Tr.  Ev.  710.) 

Mornay  Williams  and  Frederic  A.  Ward  for  respondents. 
Plaintiffs  in  ejectment  are  only  required  in  the  first  instance 
to  make  2^ priirui fa^il^.  case;  they  need  not  show  an  indefeas- 
ible title  in  themselves.  {Grcenleaf  v.  B.,  F.  <fe  C.  /.  R.  li, 
Co.,  37  Hun,  435;  Roe  v.  Strong,  W'd  X.  Y.  316;  Dvnhani 
V.  Townsheiul,  118  id.  281,  2S8 ;  Mayor^  etc,  v.  CarUton,  113 
id.  284;  Stevens  v.  Ha^jbser,  39  id.  302;  Smith  v.  Lifrill^ird, 
10  Johns.  338;  Jackson  v.  Harder,  4  id.  202;  Jackson  v. 
iMm,  5  Cow.  200;  Jackson  v.  BelknajK  12  Johns.  96;  Jack- 
son V.  Cole,  4  Cow.  597 ;  Pope  v.  Ilatmrwr,  74  X.  Y.  240.) 
The  documentary  evidence  introduced  by  the  plaintiffs  was 
sufficient  to  establish  seizin  and  tiie  right  to  the  ]X>8ses8ion  of 
the  lot  set  out  in  the  partition  suit.  (  WM  v.  Den,  17  How. 
[IT.  S.]  577 ;  Barr  v.  Gratz,  4  Wheat.  213 ;  Canaan  v.  G. 
T.  Co.y  1  Conn.  1  ;  Burhans  v.  Burlian^y  2  Barb.  Ch.  398; 
4  Kent's  Comm.  365;  Wilkin  v.  Wilkin^  1  Johns.  Ch.  Ill; 
Phelps  V.  Green,  3  id.  302;  Striker  v.  Mott,  2  Paige,  387; 
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Brownell  v.  Brovmdl,  19  Wend.  367 ;  O" Dougherty  v.  Aid- 
rich,  5  Den.  385 ;  Florence  v.  Ilopklm,  46  N.  Y.  182 ;  Van 
'Schuyver  v:  Mulford^  59  id.  426 ;  Sullivan  v.  SvUivan^  66 
id.  37 ;  Ensign  v.  McKinney^  30  Ilun,  249,  253 ;  I^wson  on 
Pros.  Ev.  31 ;  Rex  v.  AU  Saints,  7  B.  &  C.  789 ;  Moore  v. 
Titman,  33  111.  358 ;  HaHweU  v.  Root,  19  Johns.  345 ;  Taylor 
on  Ev.  §  1674 ;  Mead  v.  Mitchell,  17  N.  Y.  210 ;  Clemens  \\ 
Clemens,  37  id.  59;  Jope  v.  Morshead,  6  Beav.  213  ;  Grignon 
V.  Ast(^,  2  How.  [U.  S.]  319 ;  Pinar  v.  Prw,  49  Hun,  502 : 
Blakely  v.  Colder,  15  N.  Y.  617 ;  IlaweU  v.  J^iZZ«,  56  id.  226 : 
Jordcm  v.  Van  Epps,  85  id.  427 ;  Jenkins  v.  Fahey,  73  id. 
355,  361 ;  Crovnoell  v.  //mZ/,  97  id.  209 ;  Woodhall  v.  Z«V6^^, 
102  id.  165  ;  Reed  v.  Reed,  107  id.  545  ;  Cole  v.  //att,  2  Hill, 
625 ;  Brevoort  v.  Brevo&rt,  70  X.  Y.  136 ;  Hall  v.  Z<w^?,  102 
TJ.  S.  461 ;  Jackson  w  Laroway,  3  Johns.  Cas.  283 ;  Jackson 
V.  Luquere,  5  Cow.  221 ;  Hewlett  v.  Cock,  7  Wend.  371 ;  Do^ 
V.  Puhnan,  L.  R.  [3  Q.  B.]  622.)  The  declarations  made  to 
Crooke  by  Bergen  were  competent  and  were  properly  admitted. 
{Nicholls  V.  Parker,  14  East.  831 ;  Wood  v.  Willard,  37  Yt, 
377;  G.  F  Co.  v.  Wooster,  15  N.  H.  412;  Ada?ns  v.  Stun^ 
yan,  24  id.  405,  417 ;  Gibson  v.  Poor,  1  Foster,  444 ;  Wooster 
V.  Bulter,  13  Conn.  309;  Caufinan  v.  6^.  C.  Spring,  6  Binn, 
59 ;  Birminghan  v.  Anderson,  40  Penn.  St.  506 ;  Kennedy 
V.  Zw&>Z<?,  88  id.  246,  255 ;  //^^Zi  v.  7V/<Z^w,  1  H.  &  M.  84 ; 
Bladen  v.  Cockey,  1  id.  230 ;  Redding  v.  McCulhin,  1  id. 
36 ;  /S^«r  v.  6WZ^,  3  McCord,  228 ;  Blyth  v.  Siitherland^ 
Id.  258 ;  Beard  v.  Talhot,  Cooke,  142 ;  McCloiid  v.  2fy7wtt^ 
2  Coldw.  163;  7t^<?fer  v.  .9/^^27//,  68  Tex.  473;  People  v. 
Briscoll,  107  N.  Y.  414 ;  Pontius  v.  P^^/;Z^,  82  id.  339.) 
Where  the  plaintiff  has  shown  at  the  least,  color  of  title,  while 
the  defendant  on  his  own  case  is  proved  to  be  a  trespasser,  the 
plaintiff  must  recover.  {Foot  v.  Stevens,  17  Wend.  483  i 
Bloom  V.  Bnrdick,  1  Hill,  130,  141.) 

FoLLETT,  Ch.  J.  So  far  as  the  case  before  us  shows,  the 
earliest  reference  to. the  land  in  dispute  is  contained  in  the 
judgment-roll  in  partition. 
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In  March,  1847,  Ann  Stilwell,  her  husband  joining,  iiled  a 
bill  in  the  late  Court  of  Chancery  against  John  and  Jacobus 
Emmons,  alleging  that  they  were  seized  in  fee  as  tenants  in 
common  of  the  land  now  in  dispute,  and  of  other  lands. 

Jacobus  Emmons  answered  by  his  guardian  ad  litem  and 
submitted  his  rights  to  the  court. 

John  Emmons  also  answered  and  admitted  the  allegations 
of  the  bill.  The  mother  of  John  and  Jacobus  Emmons  had 
remarried,  and  she  and  her  husband  were  also  parties  defend- 
ant, who  answered  that  the  mother  was  entitled  to  dower  in 
part  of  the  premises.  A  reference  was  ordered  to  report  upon 
the  rights  and  interests  of  the  parties  to  the  action  in  the  sub- 
ject-matter thereof.  December  23,  1847,  an  interlocutoiy 
judgment  was  entered  in  tlie  action  in  partition,  appointing 
commissioners  to  make  actual  partition  of  the  lands.  March 
1,  1848,  the  commissioners  made  and  filed  their  report  parti- 
tioning the  'lands  between  the  parties  to  the  action.  That 
which  is  in  dispute  in  this  action  was  set  off  to  John  Emmons, 
and  is  thus  described :  "  All  that  certain  piece  or  parcel  of 
meadow  land  situated,  lying  and  being  in  the  said  town  of 
Gmvesend,  and  known  and  designated  on  the  said  map  as  and 
by  the  number  XXIII  (twenty-three)  on  the  said  map,  bounded 
and  described  as  follows,  to  wit :  Beginning  at  a  certain  stake 
standing  on  Duck  Hill,  placed  at  the  division  line  between 
riieadows  of  the  heirs  of  Abraham  Emmons  and  the  said  parcel 
number  XXIII  (twenty-three);  running  thence  south  five 
degrees  cast  twenty-four  chains  along  said  meadow  land  of  the 
heirs  of  Abraham  Emmons  to  the  Atlantic  Ocean ;  running 
thence  north  seventv-nine  deffrees  and  thirty  minutes  east  one 
chain  and  seventeen  links  along  the  said  Atlantic  Ocean  to 
parcel  number  XXIV  (twenty-four),  allotted  and  set  apart  by 
us  to  Jacobus  Emmons,  as  hereinafter  mentioned  ;  running 
thence  north  five  degrees  and  forty-five  minutes  west  along 
the  division  line  between  parcel  XXI II  (twenty-three)  and 
XXIV  (twenty-four)  twenty-four  chains  to  Duck  Hill  and  to 
a  certain  stake  there  standing  and  put  aqd  placed  by  us ;  mn- 
ning  thence  south  seventy-nine  .degrees  and  thirty  minutes 
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west  one  cliain  to  the  point  or  place  of  beginning,  containing 
two  acres,  two  rods  and  fourteen  perches.*' 

Tlie  commissioners  filed  in  the  clerk's  office  a  map  of  tiie 
lands  partitioned,  showing  the  part  assigned  to  each,  and  knoM'n 
as  No.  173.  March  10,  1848,  a  final  judgment  was  entered 
confirming  the  report  of  the  commissioners,  and  m  addition 
the  parties  conveyed  to  each  other  the  lands  set  apart  to  eacli ; 
Ann  Stiilwell  and  her  husband  and  Jacobus  Emmons  by  liis 
guardian  assumed  to  convey  parcel  No.  23  to  John  Emmons 
by  a  deed  dated  April  6,  1848,  and  duly  recorded  in  Kings 
county  April  8,  1848.  John  Emmons  assumed  to  convey  lot 
No.  23  to  Charles  H.  Greenleaf  by  a  deed  dated  September 
30,  1848,  and  duly,  recorded  February  8,  1850.  Charles  H, 
Greenleaf  assumed  to  convey  an  undivided  half  of  this  lot  to 
James  S.  Butler  by  a  deed  dated  July  27,  1877,  and  recorded 
September  17,  1877.  Afterwards  Charles  U.  Greenleaf  died, 
having  devised  his  real  estate  to  Elizabeth  Greenleaf,  one  of 
the  present  plaintiffs.  Upon  the  trial  before  the  court  with- 
out a  jury,  the  plaintiff  recovered  the  possession  of  the  premises, 
as  tenents  in  common  in  fee  simple,  with  $100  damages  for  the 
wrongful  withholding,  which  was  affirmed  at  General  Term. 

The  important  question  involved  in  this  appeal  is,  whether 
the  plaintiffs  gave  sufficient  evidence  of  title  to  sustain  a 
recovery  in  ejectment.  Their  evidence  is  solely  documentary 
and  consists  of  the  judgment-roll  in  partition  and  the  subse- 
quent deeds  already  referred  to.  The  defendants  insist  that 
the  judgment  was  not  competent  evidence.  It  is  unnecessary 
to  consider  the  authorities  discussing  the  conclusiveness  of 
judgments,  for  they  are  so,  only  as  between  the  parties  and 
their  privies,  unless  they  are  the  result  of  proceedings  m  r^m^ 
and  moreover  the  plaintiffs  do  not  assert  that  the  judgment  is 
an  estoppel  in  their  favor  and  against  the  defendants,  but  their 
contention  is  that  it  is  evidence  of  title  and  possession  in  the 
parties  to  it,  liable  like  other  evidence  to  be  rebutted,  but  until 
overthrown  sufficient  to  sustain  a  recovery  in  ejectment  against 
defendants  producing  no  evidence  of  title.  A  judgment  in 
personamj  like  a  deed  or  other  muniment  of  title,  in  case  it  ia 
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a  link  in  the  chain  of  the  title  of  one  of  the  litigants,  is 
admissible  in  evidence  as  against  the  other,  though  a  stranger 
to  it  {Barr  v.  Gratz,  4  Wheat.  213 ;  Webb  v.  Ben,  17  How. 
[U.  S.]  576;  Biichinghcmi  v.  Hanna^  2  Ohio  St  Hep.  651 ; 
Da/dies  v.  Lmindsy  1  Bing.  [N.  C]  597-606 ;  Freem.  Jndgt 
§  416 ;  2  Black.  Judgt.  §  607 ;  1  Whart.  Ev.  §§  200,  733,  820 
^t  seq. ;  1  Green.  Ev.  §  538 ;  2  Taylor  Ev.  [8th  ed.]  §  1668.) 
The  authenticity  of  the  judgment  was  established  by  the 
record  and  it  was  clearly  admissible  as  an  evidence  of  title, 
unless  the  defendants'  position  can  he  sustained  that  neither  it 
nor  the  subsequent  deed  from  Emmons  to  Greenleaf  were 
Omissible  because  it  was  not  shown  that  the  parties  to  the 
judgment  or  to  the  deed  had  possession  of  the  lands  to  which 
these  documents  relate. 

It  is  usually  impossible  to  establish  a  very  ancient  possession 
of  property  by  the  testimony  of  persons  having  knowledge  of 
the  fact,  and  when  a  deed  fonning  part  of  a  chain  of  title  is 
«o  ancient  that  there  can  lie,  in  the  nature  of  things,  no  living 
persons  who  can  testify  to  acts  of  ownership  by  the  grantor  or 
grantee,  it  may  be  received  in  evidence  without  such  proof, 
iJachson  v.  lAiroway^  3  Johns.  Cas.  283 :  Jackson,  ex  dem,  v. 
Luqnsre,  5  Cow.  221  ;  Hpidett  v.  Cock,  7  "Wend.  371 ;  Ensign 
V.  Me  Kinney  J  30  Hun,  249 ;  Rogers  v.  AUsn,  1  Camp.  309 ; 
Doe  V.  PvZraan,  3  Ad.  &  El.  [N.  R.]  622 ;  Mcdcomson  v. 
O^Dea,  10  H.  L.  Cas.  593  ;  Bristow  v.  Connican,  L.  R.  [3 
App.  Cas.]  641-668;  Gardner  v.  Grannis,  57  Geo.  539; 
Whitman  v.  Ileneberry,  73  Ills.  109 ;  1  Green.  Ev.  §§  21, 144; 
1  Whart  Ev.  §§  199-733 ;  2  Phill.  Ev.  [Edw.  ed.]  477 ;  Best's 
Ev.  §  499 ;  1  Taylor's  Ev.  [8th  ed.]  §§  87,  665.) 

While  under  this  rule  the  judgment  in  partition  and  the 
subsequent  deed  to  John  Emmons  were  admissible  in  evidence 
without  proof  of  contemporaneous  possession  of  the  land  by 
the  parties  to  the  judgment  and  deed,  yet  they  are  not  sufficient 
evidence  of  title  of  one  who  claims  under  tliem  through  mesne 
conveyances  to  recover  in  ejectment,  without  showing  some  sub- 
sequent or  modem  possession  by  the  parties  who  have  received 
later  deeds  which  go  to  make  up  the  plaintiffs  chain  of  title. 
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In  the  case  at  bar  there  is  no  evidence  that  the  land  in  dis- 
pute was  part  of  a  larger  tract  possessed  by  some  of  the 
grantees  in  the  plaintiffs  chain  of  title.  There  is  no  evidence 
that  John  Emmons  was  ever  in  possession,  or  exercised  an  act 
of  ownership  over  the  land,  except  when  he  assumed  to  con- 
vey it  to  Charles  H.  Greenleaf.  Nor  is  there  any  evidence 
that  Greenleaf  took  possession  under  his  deed  or  exercised  any 
act  of  ownership,  except  when  he  assumed  to  convey  an 
undivided  one-half  to  Butler. 

These  lands  on  the  beach  are  incapable  of  being  enclosed 
with  fences  and  occupied  like  ordinary  agricultural  lands,  but 
there  is  no  evidence  that  they  have  been  occupied  for  any 
purpose.  It  does  not  appear  that  grass  or  sand  has  been  taken 
from  them,  or  that  they  have  been  used  as  a  means  to  approach 
the  ocean  for  fishing  or  for  any  purpose. 

We  think  the  evidence  failed  to  establisli  title  in  the  plain- 
tiffs, and  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  reversed. 


Bernard  Brady,  Respondent,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

By  a  contract  for  regulating  and  grading  one  of  defendant's  streets  at  a 
price  specified  for  the  different  kinds  of  work,  after  providing  for  sub- 
stantial performance  in  accordance  with  the  specifications,  it  was  stipu- 
lated that  defendant's  commissioner  of  public  works  should  determine 
what  would  constitute  a  performance;  daily  inspection,  a  right  on 
defendant's  part  to  change  the  grade,  and  an  examination  by  a  surveyor 
after  excavation,  were  also  provided  for,  and  when  the  completion  of  the 
work  was  duly  certified  by  three  of  defendant's  officers  named,  and  also 
by  its  commlsioner  of  public  works,  it  agreed  to  pay  therefor.  In  ah 
action  to  recover  for  the  work  done  at  the  contract  prices,  plaintiff  pro- 
duced in  evidence  the  certificates  required  by  the  contract  which  showed 
the  amount  of  work  done,  and  certified  to  the  completion  of  the  contract 
and  acceptance  of  the  work.  Ko  fraud  or  invalidity  in  the  contract 
'Was  alleged  by  defendant,  and  that  the  work  as  certified  was  done  was 
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not  questioned,  but  it  rlainied  on  tlie  trial  non-compliance  witli  tliis  provis- 
ion of  tlie  contract :  * '  The  street  is  to  be  regulated  two  feet  below  t  lie  grade 
where  there  is  rock,  and  is  to  be  examined  by  the  surveyor  before  placing 
any  tilling  thereon.  ♦  ♦  ♦  Any  portion  of  the  street  not  thus  regulated 
and  properly  (^xaminrnl  will  not  be  received  as  finished."  This  defense 
was  not  set  up  in  the  answer.  Defendant  was  pennitted  to  give  evidence, 
under  objection  tliat  it  was  not  admissible  under  the  pleadings,  which 
tended  to  show  that  in  places  rock  was  left  nearer  than  two  feet  to  t!ie 
established  grade.  Tlic  court  directed  a  judgment*  for  plaintiff  for  the 
amount  as  certified,  with  interest.  IIM,  no  error;  that  defendant  waa 
not  entitled  to  give  evidence,  or  to  go  to  the  jury  on  the  question  of  non- 
compliance with  said  ])rovisiou  of  the  contract  as  it  was  not  raised  by 
the  pleadings,  and  that  as  the  reception  of  the  evidence  was  error,  this 
court  was  precluded  from  considering  it  for  the  purposes  of  reversal. 

The  specifications  provided  that  the  8tret»t  was  **  to  be  regulated  and  gmded. 
where  required, in  a(.*cordance  with  the  plans  and  profile  of  the  said  street." 
and  other  portions  of  the  contract  showed  that  the  specifications  were 
not  necessarily  to  be  exactly  but  substiuitially  performed  to  the  satisfac- 
tion of  the  commissioner  of  public  works.  It  appeared  that  the  surveyor 
gave  to  the  contractor  the  grade  to  which  the  work  was  conformed,  and 
he  certifieil  to  the  completion  of  the  work  as  stipulated.  Held,  that 
defendant  was  precluded  by  the  certificates  given  as  required  by  the 
contract;  and  that  conceding  the  evidence  so  given  by  defendant  was 
properly  received  and  could  be  considered,  it  did  not  affect  plaintiff's 
right  of  recovery. 

The  contn\ct  provided  that  the  city  shouhl  not  be  '*  proc;]uded  ori^topped 
by  any  return  or  certificate"  of  any  of  its  oflflcers,  made  in  pursu- 
ance of  the  contract,  "  from  at  any  time  showing  the  true  and  correct 
amount  and  character  of  the  work."  Held,  that  this  provision  did  not 
liave  the  effect  to  nullify  defendant's  agreement  to  be  bound  by  the  cer- 
tificates of  its  ofliccrs  as  to  performance,  and  did  not  affect  the  con- 
tractor's right  to  recover  for  the  work  done  at  the  prices  fixed,  but  that 
it  simply  reserved  the  right  to  challenge  and  to  call  upon  the  court  to 
correct  the  certificates  for  error  in  these  particulars:  1 .  As  to  the  amount 
of  the  work,  i.  /».,  the  number  of  yards  of  filling  and  excavation,  etc. 
2.  As  to  the  character  of  the  work,  i.  e.,  that  one  kind  of  work  had  been 
estimated  for  another. 

Reported  below,  26  J.  &  S.  184. 

(Argued  March  8,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
(^ourt  of  the  city  of  New  York,  entered  upon  an  order  nia«le 
May  5,  1890,  wliich  affirmed  a  judgment  in  favor  of  plain tiil 
entered  upon  a  verdict  directed  by  the  court. 
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This  was  an  action  brought  by  plaintiff,  as  assignee  of  John 
Brady,  to  recover  upon  a  contract  made  by  the  assignor  with 
defendant  for  regulating  and  grading  Ninety-fifth  fetreet  in  the 
city  of  New  York,  from  Tenth  avenue  to  Riverside  Drive. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

"  David  J.  Dean  for  appellant.  Complete  performance  of 
the  work  specified  in  the  contract  is  an  imperative  condition 
precedent  to  the  right  to  payment.  {Glacivs  v.  Blacky  50  N. 
Y.  145 ;  Smith  v.  Brady ^  17  id.  174,  185 ;  Vanderzee  v. 
Herman^  13  N.  Y.  Supp.  164;  Lennon  v.  Smithy  124  N. 
Y.  578;  Phdan  v.  Mayor^  119  id.  90;  Mcintosh  v.  MeC" 
toTy  etc.y  120  id.  12;  Avery  v.  WHsan,  81  id.  344;  Cailin 
V.  ToHas,  26  id.  217 ;  Mead  v.  Degolyer,  16  Wend.  632 ; 
Norrington  v.  Wright^  115  U.  S.  204;  Nightingale  v.  Eise- 
man,  121  N.  Y.  288;  Reilly  v.  Mayor,  etc,.  111  id.  474; 
Bonesteel  v.  M-ayor,  etc,,  22  id.  166;  Cunningham  v.  Jones, 
20  id.  486 ;  Ihbotson  v.  Sherman,  10  J.  &  S.  477 ;  Crane 
V.  KnvbeL,  2  id.  443;  McDonald  v.  Mayor,  etc,  68  N.  Y. 
23;  Smith  v.  City  of  Newhurgh,  77  id.  130;  Hodges  v. 
City  of  Buffalo,  2  Den.  110 ;  Peterson  v.  Mayor,  17  N. 
Y.  449.)  Even  if  a  substantial  performance  of  the  contract 
would  entitle  the  plaintiff  to  recover,  the  question  of  substan- 
tial performance,  on  the  evidence,  was  a  question  for  the  jury, 
and  the  exception  to  the  denial  of  the  request  to  submit  the 
case  to  the  jury  is  well^  taken.  {Johnston  v.  DePeyster,  50 
N.  Y.  666 ;  PhiUvps  v.  Gallant,  62  id.  256 ;  Thomas  v. 
Flmry,  26  id.  2& ;  Smith  v.  Brady,  17  id.  189.) 

L.  Lafiim,  Kellogg  for  respondent.  The  coiirt  committed 
no  error  in  directing  a  verdict  in  favor  of  the  plaintiff  on  the 
first  cause  of  action.  There  was  no  question  of  performance 
which  could  be  rightly  submitted  to  the  jury.  {Sweet  v.  Mot- 
rison,  116  N.  Y.  32;  Phdan  v.  Mayor,  etc.,  119  id.  86; 
Whilemam.  v.  Mayor,  etc.,  21  Hun,  117;  2).  &  H.  C.  Co, 
Y,  P.  a  Co.,  50  N.  Y.  250;  M.  <&  P.  R,  R.  R.  Co.  v. 
March,  114  id.  549 ;  Byron  v.  Low,  109  id.  291 ;  MulhoJr 
la/nd  V.  Mayor,  etc.,  113  id,  632;  Stale  v.  Stevens,  71  id. 
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629 ;  Kingsley  v.  City  of  Brooklyn^  78  id.  200 ;  Smith  v. 
Alker,  102  id.  87 ;  Weeks  v.  Little,  89  id.  566 ;  Grubie  v. 
JSchultheia,  57  id.  669;  Lawsori  v.  Hogan,  93  id.  39;  Peck 
V.  United  States,  102  U.  S.  64;  Winch  v.  J/.  B.  L  Co^ 
86  N.  Y.  619 ;  M^oodward  v.  Fuller,  80  id.  313 ;  Nolan  y. 
Whitney,  88  id.  648 ;  Lathers  v.  ^et>yA,  108  id,  586.)  Both 
parties  having  requested  the  court  to  direct  a  verdict  in  their 
favor,  neither  one  can  complain  that  the  case  waa  not  left  to 
the  jury.  {WincheU  v.  Hicks,  18  N.  Y.  565;  CoUigan  v. 
JScoU,  58  id.  671 ;  Pr(yoost  v.  McEneroe,  102  id.  650.)  No 
<ilaim  has  been  made  in  this  case  that  the  contract  was  illegd 
because  based  on  an  unbalanced  bid,  but,  if  such  a  claim  had 
been  made,  it  would  have  been  without  force  and  effect. 
^{Reilly  v.  Mayor,  etc.,  Ill  N.  Y.  473 ;  Mayor, etc,,  v, Brady, 
115  id.  599.)  Plaintiff  should  be  awarded  damages  by  way  of 
•costs  under  section  3251  of  the  Code  of  Civil  Procedure. 
ijirady  v.  Mayor,  etc.,  107  N.  Y.  673  ;  Mayor,  etc.,  v.  Brady, 
115  id.  599.) 

Parker,  J.  The  judgment  under  review  awards  to  the 
plaintiff,  as  assignee  of  one  John  Brady,  the  sum  of  $42,792.35, 
adjudged  to  be  due  under  a  contract  between  John  Brady  and 
the  defendant,  by  which  it  was  provided  that  Brady  shonld 
regulate  and  grade  95th  street,  from  Tenth  avenue  to  River 
street  drive,  for  which  he  was  to  receive  $8  per  cubic  yard 
for  excavating  earth  ;  one-fourth  of  a  cent  per  cubic  yard  for 
excavating  rock ;  and  one-fourth  of  a  cent  per  lineal  foot  for 
furnishing  and  setting  curbstones,  and  for  furnishing  and  lay- 
ing flagging  per  square  foot,  one-fourth  of  a  cent 

This  will  be  recognized  as  what  is  known  as  an  unbalanced 
bid,  but  its  legality  is  not  sought  to  be  questioned  here,  and  if 
it  were  it  would  not  be  open  for  consideration  in  view  of  the 
discussion  of  the  question  as  presented  by  the  contract  now 
before  us  by  Rugkr,  Ch.  J.,  in  115  N.  Y.  599. 

Prior  to  the  commencement  of  this  action  the  officials, 
authorized  by  the  contract  to  represent  and  act  for  the  city  in 
All  matters  relating  to  the  performance  of  the  work  stipulated 
for  by  it,  made  the  following  certificates : 
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"  Surveyor's  Certificate. 

"  I  hereby  certify  that  the  following  amount  of  work  has 
been  done  in  the  matter  of  regulating  and  grading  Ninety-fifth 
street,  from  the  west  curb  of  Tenth  avenue  to  the  east  line  of 
Kiverside  Drive,  and  setting  curbstones  and  flagging  sidewalks 
therein.  JOHN  BRADY, 

"  Contractor  Since  the  Commencement  of  the  Work, 

"  14,667  cubic  yards  of  earth  excavated  (fourteen  thousand 
six  hundred  and  sixty-seven). 

"  10,831  cubic  yards  of  rock  excavated  (ten  thousand  eight 
hundred  and  thirty-one). 

" cubic  yards  of  filling. 

"  2,591  2J-12  linear  feet  of  curb  set  (twenty-five  hundred  and 
ninety-one  2}-12). 

'^  10,45&iV  square  feet  flagging  laid  (ten  thousand  four  hun- 
dred and  fifty-eight  ^\ 

"  Linear  feet  of  dry  stone  box  culverts. 

"  Linear  feet  of  picket  fence. 

"  HERMAN  K.  VIELE,  Surveyor., 

"  Date,  May  27, 1885. 

"GEORGE  A.  JEREMIAH, 
"  Superintendent  of  Street  ImjyrovementsJ^ 

"  Final  Payment. 

"  The  City  of  New  York, 

"  To  John  Brady,  Contractor,  Dr. : 

"  For  work  done  in  the  matter  of  regulating  and  grading 
Ninety-fifth  street,  from  the  west  curb  of  Tenth  avenue  to  the 
east  line  of  Riverside  Drive,  and  setting  curbstones  and  flag- 
ging sidewalks  therein. 

"  Certificate  of  acceptance  of  the  work  by  the  commissioner 
of  public  works,  dated  September  21,  1885,  Chap.  397,  Laws 
1852;  chap.  580,  Laws  of  1872,  sec.  4. 

"Street  improvement  fund,  authorized  or  contracted  for 
after  June  9,  1880. 

"Ordinance  approved  March  20,  1883  (Sec.  139,  N.  Y. 
Consolidation  Act  of  1882).    Estimated  cost,  |15.676.28. 
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Date.  Amount  and  Kind  of  Work.  PrloAi  Amount 

"  1886. 

'*  Sept  so.  14,667    cubic  yards    of 

earth  excavated  (four- 
teen thousand  six  hun- 
dred and  sixty-seven) .  $8  00  $117, 336  00 

"10,831  cubic  yards  of 
rock  excavated  (ten 
thousand  eight  hun- 
dred and  thirty-one) . .  J  27  07 

**  2,591  11-12  cubic  yards 
filling,  linear  feet  of 
curb  set  (two  thou- 
sand five  hundred  and 
ninety-one  1|-12) . . . .  J  6  47 

"10,458-1^  square  feet  of 
flagging  laid  (ten  thou- 
sand four  hundred  and 
fifty-eight  tt) J  26  14 

**  Linear  running  feet  dry 
stone  box  culverts  . . . 

.      $117, 395  68 
"  Deduct  security  retained, 

1,366  linear  feet 26  841  50 

"  Amount,   one    hundred 
and    seventeen   thou- 
sand    and     fifty-four 
.   18-100  dollars $117, 054  18 

"  Excess  of  inspection,  249 

days,  $3 747  00 

"Amount  heretofore  paid.  82,176  96 

82, 923  96 

"  Balance  now  due,  thirty- 
four  thousand  one 
hundred  and  thirty 
22-100  dollars $34, 130  22 
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"  I  certify  that  I  have  dnly  examined  the  above  accounty 
and  compared  it  with  the  contract  and  the  surveyor's  certifi- 
cate, and  that  it  is  correct,  and  the  amount  justly  due. 

"GEORGE  W.  BIRD8ALL, 
"  Chief  Engineer  Oroton  Aqueduct. 

"  GEORGE  A.  JEREMIAH, 

"  Superintendent  of  Street  Improvements^ 

"  I  hereby  certify  that  I  have  examined  the  above  account, 
and  believe  it  to  be  correct ;  that  the  prices  charged  are  in 
accordance  with  the  terms  of  the  contract  for  regulating  and 
grading  Ninety-fifth  street,  dated  July  31,  1883 ;  and  such 
services  as  are  herein  specified  have  been  properly  performed 
according  to  the  certificates  of  the  ofiicers  of  this  department 
duly  appointed  to  supervise  the  same. 

"ROLLINM.  SQUIRE, 
"  Commissioner  of  Public  WorksP 

m 

"  I  certify  that  the  work  mentioned  in  the  contract  herein 

specified  has  been  completed  according  to  the  terms  of  said 

contract  and  is  satisfactory. 

"  ROLLIN  M.  SQUIRE, 

"  Com/missioner  of  PuhUc  WorTcsP 

The  judgment  recovered  is  for  the  sum  thus  certified  to  be 
due  with  interest  added. 

It  is  not  asserted  by  the  answer  that  the  contract  was  fraudu- 
lently procured,  or  that  it  was  for  any  reason  invalid.  On  the 
contrary,  the  defendant  relies  on  it  and  asserts  that  the  plain- 
tiff cannot  recover  because  of  a  failure  of  performance  on  the 
part  of  his  assignor.  In  order  that  it  shall  clearly  appear  in 
what  respect  it  is  claimed  the  contractor  has  failed  to  perform 
in  such  substantial  respect  as  to  prevent  a  recovery  in  any  simi 
whatever,  it  is  desirable  in  this  connection  to  call  attention  to 
the  situation  of  the  contract  and  the  parties  to  it  at  the  time 
of  the  trial. 

Nearly  four  years  before  that  time  the  officers  named  by 
the  defendant  in  its  contract  made  the  certificates  which,  by 
its  terms,  were  to  determine  the  final  completion  of  the  con- 
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tract,  and  the  right  of  the  contractor  to  receive  his  compensa- 
tion within  thirty  days  thereafter,  the  commissioner  of  public 
works  specially  certified  that  the  contract  had  been  completed 
according  to  its  terms,  and  was  satisfactory. 

About  that  time  the  defendant  entered  into,  and  has  since 
continued  in,  possession  of  the  street.  It  should  be  further 
observed  that  the  defendant  does  not  claim  that  the  certificate 
made  by  the  engineer,  surveyor  and  superintendent  of  street 
improvements,  over  states  the  quantity  of  material  of  any  kind 
therein  certified ;  nor  is  it  claimed  that  plaintiff  has  recovered 
judgment  in  this  action  for  excavations  made,  or  work  of  any 
kind  done  which  was  not  in  fact  performed.  In  other  words, 
it  is  not  disputed  that  plaintiff^s  assignor  actually  removed  all 
the  material  and  did  all  the  work  for  which  he  has  recovered 
judgment ;  nor  is  it  asserted  that  the  work  was  not  performed 
as  directed  by  the  officers  having  charge  of  the  execution  of 
the  contract  for  the  defendant. 

But  it  is  contended  that  the  contractor  did  not  excavate  the 
rock  to  two  feet  below  the  grade.  The  contract  provides  that 
"the  street  is  to  be  regulated  two  feet  below  the  grade  where 
there  is  rock,  in  sections  of  not  less  than  one  hundred  feet  in 
length  for  the  full  width  of  the  street  at  a  time,  and  is  to  be 
examined  by  the  surveyor  before  placing  any  filling  therein, 
after  which  earth  filling  is  to  be  filled  to  grade.  Any  portion 
of  the  street  not  thus  regulated  and  properly  examined  will 
not  be  received  as  finished." 

It  is  not  disputed,  but  the  earth  was  removed  from  the  street ; 
rock  excavated ;  examination  made  by  the  surveyor;  the  earth 
brought  back  and  filled  up  to  the  grade  required  by  him ;  nor 
that  the  work  was  not  declared  to  be  properly  done,  and 
received  as  finished  after  it  was  done ;  neither  is  it  claimed 
that  the  officers  of  the  defendant  have  at  any  time  suggested 
to  the  conti'actor  or  his  assignee  that  there  was  some  mistake 
or  oversight,  at  the  time  of  the  making  of  the  certificates,  to 
the  effect  that  the  contract  had  been  completed,  at  the  same 
time  insisting  that,  notwithstanding  Jjieir  execution  and  deliv- 
ery to  him,  further  work  should  be  done. 
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So  appellant's  contention  amounts  to  this,  that  notwithstand- 
ing the  defendant  made  a  contract  by  which  it  agreed  to  pay 
for  the  doing  of  certain  work,  if  done  in  substantial  compli- 
ance with  the  terms  of  the  contract,  and  to  the  satisfaction  of 
the  commissioner  of  public  works,  upon  a  certificate  by  him  to 
that  effect,  together  with  certificates  by  the  surveyor  and  super- 
intendent of  streets ;  and  notwithstanding  the  making  of  such 
certificates  and  the  taking  of  possession  by  the  defendant  of 
the  completed  work  that  it  may  put  in  issue,  the  contractor's 
assertion  of  performance,  by  calling  a  witness  to  testify  that  he 
has  made  an  examination  and  found  rock  nearer  to  the  estab- 
lished grade  than  two  feet  in  a  number  of  places,  the  quantity 
on  the  entire  work  being  estimated  by  him  at  650  yards* 
That  upon  such  evidence  it  may  wholly  defeat  a  recovery. 

At  the  threshold  of  its  contention  the  defendant  is  con- 
fronted with  the  difficulty  that  its  pleading  does  not  present 
the  issue  on  which  its  reliance  is  sought  to  be  placed. 

The  answer  admits  the  making  of  the  contract ;  the  making 
and  delivery  of  the  certificates  by  the  four  officers  named  in 
the  contract ;  payment  thereon  by  the  city. 

It  further  admits  ^^  that  the  said  work  has  been  accepted  by 
the  commissioner  of  public  works,  acting  on  behalf  of  the 
defendants,  and  that  more  than  thirty  days  have  expired  since 
such  acceptance ;  but  it  alleges  on  information  and  belief  that 
such  acceptance  was  on  or  about  the  7th  day  of  May,  1885, 
instead  of  the  date  named  in  the  first  paragraph  of  the  com- 
plaint," and  it  further  alleges,  among  other  things,  ^^  that  all 
of  the  earth  and  rock  excavation  in  the  complaint  in  this 
action,  and  in  the  said  contract  referred  to,  was  completed 
before  the  6th  day  of  February,  1885,  and  the  whole  of  the 
rock  excavation  provided  for  by  said  contract  and  described 
in  the  complaint  herein,  was  completed  on  or  before  the  7th  day 
of  May,  1885." 

It  cannot  avail  the  defendant  on  this  review  that,  notwith- 
standing the  admission  of  the  answer  which^  with  the  evidence 
given,  fully  supports  the  determination  of  the  court  in  direct- 
ing a  verdict  in  favor  of  the  plaintiff,   the  testimony   was 
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received  on  which  it  founds  its  claim  of  right  to  go  to  the 
jury.  For  such  testimony  was  seasonably  and  properly 
objected  to  by  the  plaintiff  on  the  ground  that  it  was  not 
admissible  under  the  pleadings.  Its  reception  was  error,  and 
the  plaintiff  having  duly  excepted  to  the  rulings,  this  court  is 
precluded  from  considering  it  for  the  purpose  of  a  reversal. 

If  it  be  assumed  that  the  pleadings  permitted  the.  introduc- 
tion of  evidence  presented  by  the  defendant,  we  should  still 
reach  the  conclusion  that  it  was  not  error  for  the  trial  court  to 
direct  a  verdict. 

The  appellant's  position  assumes  that  a  literal  compliance 
with  the  specifications  forming  a  part  of  the  contract  was 
essential  to  complete  performance  under  the  contract.  We  do 
not  so  read  it,  and  shall  briefly  call  attention  to  some  of  its 
provisions  which  we  deem  controlling  in  that  direction.  In 
the  first  place  the  proposal  intended  to  inform  bidders  not 
only  of  the  character,  but  the  general  amount  of  work  to  be 
performed  ;  time  of  performance  and  other  essential  features 
of  the  contract  to  be  subsequently  entered  into  states  that  '^  bid- 
ders will  be  required  to  complete  the  entire  work  to  the  satis- 
faction of  the  commissioner  of  public  works  and  in  substantial 
accordance  with  the  specifications  here  annexed  and  the  plan 
therein  referred  to," 

Immediately  following  the  stipulation  in  the  contract  on  the 
part  of  the  contractor,  that  he  admits  and  agrees  that  the  work 
to  be  done  as  stated  in  the  proposals  is  approximated  only,  and 
that  he  will  not  assert  any  misunderstanding  in  regard  to  the 
depth  of  excavations  or  nature  of  materials,  it  is  declared  ^^and 
he  covenants  and  agrees  that  he  will  complete  the  entire  work 
to  the  satisfaction  of  the  commissioner  of  public  works,  and  in 
substantial  accordance  with  said  specifications  and  the  plan 
therein  mentioned." 

The  first  clause  in  the  specifications  reads,  "  the  street  for  its 
whole  width  is  to  be  regulated  and  graded  where  required  in 
accordance  with  the  plans  and  profile  of  the  said  street."  By 
its  terms  the  commissioner  of  public  works  was  empowered  to 
designate  the  time  when  the  work  should  commence;  was 
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given  power  to  suspend  the  work ;  to  order  it  commenced 
again  ;  to  declare  it  abandoned ;  to  consent  to  its  being  sub-let 
or  assigned  by  the  contractor ;  and  invested  with  the  right  to 
declare  the  same  null  and  to  re-advertise  and  re-award  it. 
While  it  is  agreed  that  the  commissioner  shall  have  among 
^  other  powers  those  already  enumemted,  the  contractor  further 
directly  agrees  to  do  work  not  described  in  the  specifications 
if  required  to  do  so  by  the  commissioner  of  public  works. 

One  of  the  subdivisions  of  the  contract  having  in  contem- 
plation the  possible  desirability  of  doing  other  work  than  pro- 
vided for  in  the  contract  provides  that  other  persons  may  be 
employed  to  do  such  work  and  the  contractor  "  will  suspend 
such  part  of  the  work  herein  specified,  or  will  carry  on  the 
same  in  such  a  manner  as  may  be  ordered  by  the  said 
commissioner." 

It  is  also  agreed  that  if  within  six  months  after  the  accept- 
ance of  the  work,  if  in  the  opinion  of  the  commissioner, 
repairs  are  required  and  notice  to  make  them  given,  the  con- 
tractor "  will  immediately  commence  and  complete  the  same 
to  the  satisfaction  of  said  commissioner." 

It  was  covenanted  that  the  city  should  retain  the  sum  of 
twenty-five  cents  per  linear  foot  of  the  work  to  be  done  as 
security  for  repairs,  and  that  it  might  be  expended  "  in  the 
manner  hereinafter  provided  for  in  making  such  repairs  to  the 
work  done  under  this  agreement,  as  the  said  commissioner  of 
public  works  may  deem  necessary." 

Under  the  heading  "work  and  material  must  agree  with 
specifications,"  is  the  following:  Party  of  the  second  part 
*^  agrees  that  the  work  shall  be  performed  in  the  best  manner, 
and  the  stone,  sand  and  other  material  of  which  th*?  work  is 
composed  shall  be  of  the  best  kind,  and  that  a  sufiieient  num- 
ber of  persons  shall  be  at  all  times  employed  to  execute  the 
work  with  dae  dispatch,  the  whole  to  be  done  to  the  satisfac- 
tion of  the  commissioner  of  public  works ;  and  any  materials 
furnished  or  work  done  not  satisfactory  to  the  commissioner 
of  public  works  shall  be  removed  and  satisfactorily  replaced 
by  the  said  party  of  the  second  part." 
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These  provisions  are  not  in  conflict  with  other  portions  of 
the  contract,  but  on  the  contrary  are  supported  by  and  consist- 
ent with  them,  and  establishes  that  the  specifications  were  not 
necessarily  to  be  exactly,  but  substantially  performed,  in 
accordance  with  the  specifications  and  to  the  satisfaction  of  the 
commissioner  of  public  works. 

Thus  it  was  stipulated  not  only  that  the  work  should  be  done 
to  the  satisfaction  of  one  of  defendant's  officers,  but  that  as  the 
representative  of  the  defendant  and  acting  for  it,  be  should 
determine  whether  the  contract  was  substantially  complied  with. 

Now  the  uncontradicted  evidence  is  that  the  surveyor  or 
his  assistant  gave  to  the  contractor  the  grades  to  which  the 
excavations  were  conformed.  The  defendant  distinctly  pro- 
vided in  its  contract  that  its  surveyor  should  be  one  of  the 
officers  to  represent  its  interests  in  the  execution  of  the  con- 
tract and  that  his  certificate  that  the  work  had  been  completed 
should  be  essential  to  the  right  of  the  contractor  to  demand 
compensation  for  his  work.  Not  only  does  it  appear  that  the 
grades  were  furnished  by  the  surveyor  or  his  assistant,  but 
it  also  appears  that  he  subsequently  certified  to  the  completion 
of  the  work  as  provided  by  the  contract.  That  the  contsractor 
was  at  Uberty  to  follow  the  directions  of  the  officers  whom  the 
defendant  had  stipulated  to  represent  it  and  speak  for  it  in  the 
execution  of  the  contract  is  manifest  not  only  from  the  pro- 
visions of  the  contract  already  referred  to,  but  also  from  two 
others  to  which  allusion  may  be  briefly  made. 

Under  the  heading  ^^  change  of  grade,"  it  is  conditioned 
that  ^^  the  said  party  of  the  second  part  hereby  further  agrees 
tliat  in  case  the  grade  of  the  street  shall  be  changed  during  the 
progress  of  the  work,  he  will  conform  to  the  altered  grade  at 
the  prices  specified  herein  as  far  as  tiiey  are  applicable." 

Under  the  heading  "  excavating,"  it  is  said  ^'  the  street  is  to  be 
regulated  two  feet  below  the  grade  where  there  is  rock  *  *  ♦ 
and  is  to  be  examined  by  the  surveyor  before  placing  any 
filling  thereon,  after  which  earth  filling  is  to  be  filled  to  grade. 
Any  portion  of  the  street  not  thus  regulated  and  properly 
examined  will  not  be  received  as  finished." 
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It  may  be  observed  that  the  undisputed  evidence  is  that  the 
grades  were  given  by  the  surveyor  or  his  assistant ;  examina^ 
tion  made  after  the  excavation  was  completed  and  before  any 
filling  was  done ;  the  filling  subsequently  made  to  grade,  and 
the  work  accepted.  It  is  quite  clear  that  it  was  the  intention 
of  the  parties  under  this  contract  that  the  contractor  should  in 
its  execution  be  governed  by  the  direction  of  such  of  defend- 
ant's oflScers  as  it  declared  in  the  contract  should  represent  it. 
So  if  the  grade  should  be  mistakenly  given  to  the  contractor 
by  the  surveyor  and  the  work  should  be  done  in  conformity 
therewith,  and  certificates  of  completion  afterwards  given,  the 
defendant  could  not  thereafter  object  that  the  plaintiff  should 
not  be  compensated  because,  as  the  result  of  a  misdirection  by 
its  officers,  the  specifications  had  not  been  literally  complied 
with. 

A  similar  contract  was  considered  by  tliis  court  in  Mvlhol- 
land  V.  Mayor,  etc.  (113  N.  Y.  681). 

The  engineer  made  a  mistake  in  furnishing  the  contractor 
with  the  grade,  with  the  result  that  after  the  work  had  been 
done,  the  city  s  officers  having  in  the  meantime  discovered  the 
error,  the  contractor  was  required  to  excavate  deeper,  and  bs 
it  appears,  at  greater  expense  to  him  than  would  have  been 
incurred  had  the  true  grade  been  given  him  in  the  first 
instance. 

It  was  held  that  he  was  entitled  to  recover  the  value  and 
amount  of  the  extra  labor  and  increased  expense.  Necessarily 
the  foundation  of  that  decision  rests  on  the  proposition  that^ 
under  the  contract,  the  contractor  is  authorized  to  follow  the 
directions  of  the  officers  named  in  its  contract  to  represent  it. 
Otherwise  the  court  must  have  held  that  defendant  could  not 
recover  for  extra  work  because  the  depth  of  the  excavation 
was  specified  in  the  agreement  and,  therefore,  could  have  been 
followed.  Such  a  construction  of  the  contract  seems  to  be 
required  by  its  terms  and  is  just  to  both  parties. 

Again,  the  city  not  only  provided  for  a  substantial  perform* 
ance  in  accordamce  with  the  specifications ;  stipulated  that  the 
oommissioner  of  public  works  should  determine  what  should 
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constitute  a  performance ;  provided  for  daily  inspection ;  for 
right  to  change  the  grade ;  for  an  examination  by  a  surveyor 
after  excavation  and  prior  to  placing  the  filling  thereon ;  but 
also  for  a  certification  by  three  of  its  officers,  or  employes, 
to  wit,  the  surveyor,  inspector  and  superintendent  of  street 
improvements  in  charge  of  the  work,  and. commissioner  of 
public  works,  that  the  work  had  been  completed. 

The  city  required  the  contractor  to  agree,  and  he  did,  that 
after  completing  the  work  he  should  not  demand  or  receive 
payment  until  such  completion  "  be  duly  certified  by  the  sur- 
veyor, inspector  and  superintendent  of  street  improvement  in 
charge  of  the  work,  and  until  each  of  the  other  stipulations 
hereinbefore  mentioned  are  complied  with  and  the  work  com* 
pleted  to  the  satisfaction  of  the  commissioner  of  public  works 
and  accepted  by  him." 

After  the  making  of  such  certificates  and  the  acceptance  of 
the  work  by  the  commissioner  of  public  works,  the  defendant 
agreed  to  pay  on  or  before  the  expiration  of  thirty  days  from 
the  time  of  the  completion  of  the  work.  The  certificates  thus 
provided  for  have  been  made.  The  commissioner  of  public 
works  has  accepted  the  work.  That  such  certificates  were 
made  in  good  faith  is  not  questioned,  nor  is  it  claimed  that 
there  was  any  mistake  of  fact  therein.  The  defendant,  there- 
fore, cannot  now  challenge  the  decision  of  those  whom  it 
contracted  should  determine  the  question  of  performance  or 
non-performance,  and  upon  whose  determination  it  promised 
to  make  payment. 

The  provision  of  the  contract  upon  which  defendant  largely 
founded  its  argument  in  support  of  a  reversal,  if  requiring  the 
construction  contended  for,  might  present  an  interesting  ques- 
tion, because  such  provision  would  then  be  brought  in  conflict 
with  other  portions  of  the  contract. 

It  is  claimed  that  it  operates  to  so  relieve  the  city  from  the 
effect  of  its  stipulation  touching  the  question  of  performance 
as  to  permit  it  to  challenge  the  allegation  that  the  work  has 
been  completed,  notwithstanding  the  making  of  the  certificate 
and  the  acceptance  of  the  work  by  the  conmiissioner  of  public 
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worka  But  it  does  not  require  and  should  not  receive  the 
construction  asked  for.  It  provides  that  the  defendant  nor 
any  of  its  officers  nor  departments  shall  '^be  precluded  or 
estopped  by  any  return  or  certificate  made  or  given  by  any 
engineer,  surveyor,  inspector  or  other  oflScer,  agent  or  dppointee 
of  said  department  of  public  works,  or  said  parties  of  the  first 
part  under  or  in  pursuance  of  any  thing  in  this  agreement  con- 
tained,  from  at  any  time  showing  the  true  and  correct  amount 
and  character  of  the  work  which  shall  have  been  done  and 
materials  which  shall  be  furnished  by  the  .said  party  of  the 
second  part  or  any  other  person  or  persons  under  this 
agreement." 

If  it  had  been  intended  to  provide  that  the  city's  agreement 
to  be  bound  by  the  certificates  of  its  officers  and  acceptance 
by  the  commissioner  of  public  works,  should  be  nullified  by 
the  subsequent  objection  of  any  officer  or  department,  it  could 
and  doubtless  would  have  been  plainly  and  tersely  expressed. 
So  that  the  contractor  should  understand  that  while  the  con- 
tract prevented  him  from  demanding  compensation  until  after 
the  city's  officers  should  make  certain  certificates,  the  city's 
agreement  was  only  to  pay  within  thirty  days  after  making  of 
the  certificates  in  case  the  defendant  or  some  department  or 
officer  of  the  city  should  not  object,  in  which  event  some 
tribunal  not  provided  for  in  the  contract  should  be  called  on  to 
determine  whether  there  had  been  performance,  to  decide 
whether  the  work  had  been  done  to  the  satisfaction  of  the 
commissioner  of  public  works.  That  in  such  case  the  promise 
in'the  contract  that  the  commissioner  should  himself  decide 
whether  he  was  in  fact  satisfied,  should  go  for  naught  and 
some  one  else  should  decide  it  for  him. 

But  these  suggestions  need  not  be  extended.  The  clause 
which  we  have  quoted  is  entirely  separated  from  the  conclud- 
ing portion  of  the  contract  which  undertakes  to  provide  how 
performance  shall  be  ascertained  and  bindingly  declared,  and 
was  not  intended  to  trespass  on  its  provisions. 

It  does  not  provide  that  such  certificates  shall  not  estop  the 
defendant  from  showing  failure  of  performance,  but  it  shall 
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not  estop  it  from  showing  the  true  and  correct  amount  and 
character  of  the  work  done  and  materials  furnished.  Not  that 
the  city  can  prevent  a  contractor  from  receiving  what  has  been 
earned  under  a  contract  when  the  certificates  shall  have  been 
given,  but  that  it  may  prevent  a  recovery  for  a  greater  amount 
than  the  work  was  worth. 

Therefore  it  reserved  the  right  to  challenge.  1.  The  amount 
of  the  work.  This  would  include  the  number  of  yards  of 
•earth  and  rock  and  number  of  feet  of  curbing,  etc. 

2.  The  character  of  the  work.  This  would  enablte  the 
defendant  to  show  in  a  proper  case  that  rock  had  been  esti- 
mated as  earth,  or  vice  versa.  By  this  provision,  tlierefore,  it 
is  left  open  to  the  defendant  to  call  upon  the  court  to  so  correct 
the  estimates  as  to  quantities  and  kinds  of  materials  as  to 
prevent  a  recovery  for  any  greater  sum  under  the  contract 
than  was  therein  stipulated  for. 

But  that  feature  of  the  contract  is  of  no  importance  here 
for  as  we  have  said  in  another  portion  of  the  opinion  it  is  not 
disputed,  but  the  work  for  which  plaintiff  claimed  to  recover 
was  of  the  character  and  amount  claimed. 

The  judgment  should  be  affirmed. 

All  concur,  Landon,  J.,  in  result. 

Judgment  affirmed. 


132  490 

184  8881 

182  430 

162  127 


Seth  Wells,  Kespondent,  v.  John  W.  Gabbutt,  Appellant 

Where  the  owner  of  two  parcels  of  land  imposes  a  burden  upon  one  for 
the  benefit  of  the  other,  and  then  conyejs  the  former  by  abaolnte  and 
unqualified  deed,  no  easement  in  favor  of  the  land  retained  against  the 
parcel  conveyed  will  be  implied,  unless  at  the  time  of  the  conveyance 
the  burden  was  apparent,  and  is  strictly  necessary  for  the  enjoyment 
of  the  parcel  retained. 

Lampman  v.  Milk9  (21  N.  T.  506),  limited  and  distinguished. 

In  an  action  to  restrain  defendant  from  so  obstructing  the  waters  of  a  creek 
as  to  cause  them  to  flow  back  upon  plaintiff's  land,  it  appeared  that  6: 
formerly  owned  plaintiff's  lot  and  that  of  defendant  below.  Upon  the 
lot  now  owned  by  defendant  was  a  mill  and  a  dam  which  had  been  main- 
tained for  many  years,  which  dam,  when  the  pond  was  full,  set  bade  the 
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waters  of  the  creek  upon  the  lot  now  owned  by  plaintiff.  G.  executed 
a  mortgage  upon  part  of  plaintiff's  lot,  covering  that  portion  so  over- 
flowed, without  reserving  the  right  to  flow  any  part  of  it.  At  that  time 
the  mill  was  in  operation,  but  the  water  in  the  pond  was  low.  G.  there- 
after conveyed  both  lots  to  defendant.  The  mortgage  was  foreclosed, 
and,  pursuant  to  judgment  of  foreclosure,  the  mortgaged  premises 
were  sold  and  conveyed  by  referee's  deed  to  plaintiff.  There  was  no 
reservation  in  the  judgment,  or  in  the  referee's  deed,  of  any  right  to 
flow  any  part  of  the  premises.  Prior  to  the  sale  and  conveyance,  the 
dam  was  carried  away,  and  it  did  not  appear  that,  at  the  time  of  the  exe- 
cution of  the  mortgage  or  the  referee's  deed,  any  portion  of  plaintifTs  lot 
was  overflowed,  or  that  there  was  any  visible  sign  of  previous  overflow. 
Defendant  commenced  rebuilding  the  dam  with  intent  to  carry  it  up  to 
its  former  height.  It  did  not  appear  that,  in  order  to  operate  defendant's 
mill  with  substantially  undiminished  efllciency,  it  was  necessary  to  main- 
tain the  dam  at  full  height,  or  at  such  a  height  as  would  cause  the  over- 
flow of  plaintiff's  land.  Held,  that  there  was  no  implied  reservation  of 
the  right  to  overflow;  and  that  a  permanent  injunction  was  properly 
granted. 

(Argued^arch  11,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  to  restrain  the  defendant  from  so 
obstructing  the  waters  of  Allen's  creek,  in  the  town  of  Wheat* 
land,  county  of  Monroe,  as  to  cause  them  to  set  back  upon  the 
lands  of  the  plaintiff. 

The  trial  court  found  that  Allen's  creek  is  a  natural  stream 
of  water  flowing  in  an  easterly  direction  across  lot  37  to  lot  88, 
and  thence  across  lot  43  in  said  town.  The  defendant  is  the 
owner  of  a  flour  and  plaster-mill  on  lot  43,  the  machinery  of 
which  is  propelled  by  the  water  of  said  stream,  impounded  by 
a  dam  on  said  lot,  which,  until  the  year  1887,  set  back  the 
water  across  lot  38  onto  lands  now  belonging  to  the  plaintiff  in 
lot  37.  For  more  than  fifty  years  prior  to  1887,  there  was  a 
dam,  rebuilt  at  intervals,  on  substantially  the  same  site,  creat- 
ing a  water-power  used  to  run  mills  owned  by  the  defendant 
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and  his  grantors  continuously  since  1828.  Prior  to  July  1, 
1856,  Phillip  Garbutt,  father  of  the  defendant,  owned  lots  37 
and  43,  with  the  mill  and  dam  on  the  latter,  and  had  acquired 
the  right  from  the  owner  of  lot  38  to  cause  the  water  to  flow 
back  over  it.  On  the  day  last  named,  said  Phillip  Garbutt 
gave  a  mortgage  upon  forty-one  acres  of  lot  37  to  one  Fair- 
child,  to  secure  the  payment  of  the  sum  of  $1,600,  withoat 
reserving  the  right  to  flow  any  part  of  the  lands  thus  mort- 
gaged, which  laid  on  both  sides  of  the  stream.  At  the  date  of 
said  mortgage  the  mills  were  in  operation,  and  the  dam,  main- 
tained by  Phillip  Garbutt  on  lot  43,  when  it  was  filled,  set 
back  the  water  across  and  beyond  the  mortgaged  premises. 

In  1858,  Phillip  Garbutt  conveyed  lot  37  to  the  defendant, 
subject  to  said  mortgage,  and  at  the  same  time  he  also  con- 
veyed to  him  the  mill  property  on  lot  43.  June  27,  1888, 
pursuant  to  a  judgment  of  foreclosure  based  upon  said  mort- 
gage, the  premises  therein  described  were  sold  and  conveyed 
to  the  plaintiff,  who  has  ever  since  owned  the  same  in  fee  and 
has  been  in  possession  thereof.     Neither  in  said  judgment  nor 

in  the  referee's  deed  was  there  reserved  to  the  defendant  anv 

• 

right  to  cause  the  water  of  Allen's  creek  to  flow  back  onto  any 
part  of  the  premises  so  conveyed  to  the  plaintiff.  While  the 
defendant  owned  lots  37  and  43,  and  until  within  a  short  time 
before  the  foreclosure  sale,  he  maintained  said  dam  at  its 
accustomed  height,  the  same  as  it  had  existed  continuously 
since  1828.  In  1887,  a  portion  of  the  dam  was  carried  away 
by  high  water,  and  when  this  action  was  conamenced  the 
defendant  had  partly  rebuilt  it,  and  intended  to  carry  it  up  to 
its  former  height,  the  effect  of  which  would  be  ^^  to  set  back 
the  waters  to  some  extent  upon  that  part  of  lot  37  owned  by 
the  plaintiff,  and  to  interfere  with  and  obstruct  the  natural 
flow  of  waters  of  Allen's  creek  thereon." 

After  finding  the  foregoing  facts,  in  substance,  the  trial 
court  found  as  conclusions  of  law  that  there  was  '^  no  implied 
reservation  to  the  defendant  of  the  right  to  set  back  the  waters 
of  Allen's  creek  upon  the  lands  of  the  plaintiff,  which  he 
bought  at  the  foreclosure  of  said  mortgage ; "  that  the  defend- 
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ant  had  no  right  to  so  set  back  said  waters  as  to  flood  any  part 
of  plaintiff's  premises,  "  or  to  render  any  portion  thereof  wet, 
spongy  or  nnfit  for  agricultural  purposes."  A  permanent 
injunction  was  awarded  accordingly.  As  no  part  of  the  evi- 
dence appears  in  the  appeal  book,  the  questions  involved  are 
raised  by  exceptions  to  the  conclusions  of  law. 
Further  facts  are  stated  in  the  opinion. 

P.  M.  FVench  for  respondent.  If  it  can  be  claimed  that 
the  defendant  has  acquired  any  right  to  overflow  lot  37  by 
prescription,  such  right  has  been  acquired  since  the  giving  of 
the  mortgage  and  has  been  cut  off  by  the  foreclosure  of  the 
mortgage  as  the  defendant  was  a  party  to  the  foreclosure 
action.  (Code  Civ.  Pro.  §  1632 ;  3  K.  S.  [6th  ed.]  199,  §  102; 
Smith  V.  Gardner,  42  Barb.  356,  366 ;  JReetor  v.  JUack,  93  N. 
Y.  488 ;  Pardee  v.  Stewai^d,  37  Hun,  262 ;  Abb.  Tr.  Ev.  829.) 
The  question  whether  the  judgment  in  the  action  between 
Philip  Garbutt,  set  up  in  the  answer,  is  a  bar  to  this  action,  is 
not  raised  by  this  appeal.  {Bell  v.  MerryfieLd,  109  N".  Y.  209 ; 
Moore  v.  City  of  AJhany,  98  id.  409 ;  Marsh  v.  Masterton, 
101  id.  407.)  The  plaintiff  as  the  owner  of  lot  37  upon  both 
banks  of  Allen's  creek  is  entitled  to  the  uninternipted  flow  of 
its  waters  in  the  channel  of  the  stream  contiguous  to  his  prem- 
ises, as  it  has  been  accustomed  to  flow,  and  his  right  to  main- 
tain an  action  to  restrain  the  infringement  of  any  rights  of 
property  which  he  possesses  as  such  riparian  owner  is  unques- 
tioned. {Smith  V.  City  of  Rochester,  92  N.  Y.  473 ;  Pixley 
V.  Clarh,  35  id.  520 ;  Gould  on  Waters,  §§  209,  210 ;  Wilson 
V.  City  of  New  Bedford,  108  Mass.  261.)  A  grantor  who 
has  imposed  a  burden  on  one  part  of  his  land  for  the  benefit 
of  another  part  will,  upon  a  sale  of  the  servient  land,  not  be 
deemed  to  have  reserved  by  implication  the  right  to  continue 
the  burden  for  the  benefit  of  the  dominant  part  retained  by 
himself,  and  consequently  the  defendant  is  entitled  to  no  ease- 
ment in  the  plaintiff's  land.  It  could  be  created  only  by 
grant  or  reservation.  {NicoU  v.  N.  T.  dk  E,  R,  R.  Co,,  12 
Barb.  464 ;  DiUman  v.  Hoffman,  38  Wis.  572,  574  ;  Burr  v. 
SicKELs  —Vol.  LXXXVII.        55 
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MUls,  21  Wend.  200 ;  Outerhndge  v.  Phelps,  13  Abb.  [N.C.] 
117,  133;  ShoewAiker  v.  Shoemaker,  11  Abb.  [N.  C]  80,  85; 
Sloat  V.  McDougall,  30  N.  Y.  S.  R.  912 ;  Loiigendyke  v. 
Anderson,  101  N.  Y.  630 ;  MitcheU  v.  Seipel,  53  Md.  251, 
269 ;  Stevens  v.  Orr,  69  Me.  323 ;  Crossley  v.  Lightowler,  L. 
R.  [2  Ch.]  478;  R^isseU  v.  Watts,  L.  R.  [25  Ch.  Div.]  572; 
Washb.  on  Ease.  &  Serv.  [4:th  ed,]  105 ;  Brown  v.  Alabaster, 
L.  R  [37  Ch.  Div.]  504,  505 ;  JB.  U.  <&  D.  B.  Co.  v.  Rm, 
L.  R.  [38  Ch.  Div.]  310 ;  Hathom  v.  StinUm,  25  Am.  Dec 
•228 ;  Prehle  v.  Reid,  17  Me.  169 ;  Warren  v.  Blake,  54  id. 
276 ;  Hamvfiqpd  v.  Woodman,  66  Am.  Dec.  219 ;  Rod  v. 
Wadhams,  107  N.  Y.  394 ;  Ogden  v.  Jennings,  62  id.  526 ; 
^Green  v.  Collins,  86  id.  246 ;  Griffiths  v.  Morrison,  106  id. 
165.) 

^A/i  «7i  aSm^  for  appellant.  The  court  erred  in  finding 
'that  there  was  no  implied  reservation  to  John  W.  Garbntt,  of 
the  right  to  set  back  the  water  of  Allen's  creek  upon  the  lands 
"of  said  plaintiff,  which  he  bought  at  the  foreclosure  sale. 
{Lampson  v.  Milks,  21  N.  Y.  506 ;  Tabor  v.  Bradley,  18  id. 
109 ;  Curtiss  v.  Ayraulty  47  id.  73.)  The  mortgage  through 
which  plaintiff  derives  his  title  should  be  construed  (so  far  as 
the  parties  thereto  and  those  claiming  under  them  are  con- 
cerned) as  a  deed.  {Rector  v.  Mack,  93  N.  Y.  488.)  Ease- 
ments will  pass  or  a  servitude  be  imposed  by  an  implication  of 
law,  although  not  expressly  named  in  the  grant.  {Cihak  v. 
Xlekr,  117  111.  643;  Kelly  v.  Dunning,  43  N.  J.  Eq.  62; 
Kripp  V.  Curtis,  71  Cal.  62.) 

Vann,  J.  Both  parties  unite  in  the  position  that  the  plain- 
tiff acquired  through  the  sale  in  foreclosure  the  entire  estate 
■of  both  mortgagor  and  mDrtgagee,  as  of  the  date  of  the  mort- 
gage. {Rector,  etc,,  v.  Mack,  93  N.  Y.  488 ;  Pardee  v. 
Steward,  37  Ilun,  259,  262 ;  2  R.  S.  192,  §  158;  Code  Civ. 
Pro.  §  1632.)  The  question  presented  for  decision,  therefore, 
is  whether  a  riparian  owner,  who  has  imposed  a  burden  on  one 
part  of  his  land  for  the  benefit  of  another  part,  upon  convey- 
ing the  former  without  express  reservation,  should  be  held 
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under  the  circumstances  of  this  case,  to  have  impliedly  reserved 
the  right  to  continue  the  burden.  As  a  grantor  cannot  dero- 
gate from  his  own  grant,  while  a  grantee  may  take  the 
language  of  the  deed  most  strongly  in  his  favor,  the  law  will 
imply  an  easement  in  favor  of  a  grantee  more  readily  than  it 
will  in  favor  of  a  grantor,  and  this  distinction  explains  many 
of  the  apparent  inconsistencies  in  the  reported  cases.  Some 
learned  judges,  in  considering  what  may  be  termed  an  Implied 
grant,  as  distinguished  from  an  implied  reservation,  without, 
however,  mentioning  the  distinction,  have  used  language 
apparently  applicable  to  all  easements  existing  by  implication, 
when  in  fact  intended  to  be  limited  to  those  existing  in  favof 
of  a  grantee.  Others  in  deciding  that  an  easement  was  impliedly 
created  by  a  grant  and  conveyed  to  the  grantee,  have  gone 
farther  in  their  discussions  than  the  point  involved  required 
and  have  broadly  declared  the  rule  to  be  reciprocal  and  appli- 
cable alike  to  benefits  conferred  and  burdens  imposed,  pro- 
vided the  marks  of  either  were  open  and  visible.  Such  was 
the  case  of  Zampman  v.  Milks  (21  N.  Y.  506),  where  the  dis* 
cussion  outran  the  decision,  for,  while  it  was  decided  that,  on 
the  facts  then  appearing,  an  easement  should  be  implied  in 
favor  of  the  grantee,  against  the  grantor  and  his  remain- 
ing lands,  it  was  asserted  that  under  like  circumstances 
an  easement  would  be  implied  in  favor  of  the  grantor,  against 
the  grantee  and  his  lands.  The  latter  proposition  was  involved 
neither  in  the  case  decided,  nor  in  any  of  those  relied  upon  to 
support  it^  except  such  as  have  since  been  overruled,  either 
expressly  or  impliedly.  So  much  has  been  written  upon  the 
general  subject  of  implied  reservation  that  a  review  of  the 
authorities  is  no  longer  practicable  in  an  opinion  of  reasonable 
length  and  we  shall  content  ourselves  by  announcing  the  rule 
applicable  to  the  facts  of  this  case  and  citing  a  few  out  of  the 
many  authorities  upon  which  it  is  based. 

Where  the  owner  of  two  parcels  of  land  conveys  one  by  an 
absolute  and  unqualified  deed,  we  think  that  an  easement  will 
be  implied  in  favor  of  the  lahd  retained  by  the  grantor  and 
against  the  land  conveyed  to  his  grantee,  only  in  case  the  bur- 
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den  is  apparent,  continuous  and  strictly  necessary  for  the 
enjoyment  of  the  former.  {Outerbridge  v.  Phdps^  13  Abb. 
[N.  C]  117 ;  Shoemaker  v.  Shoemaker^  11  id.  80 ;  Scrifmser 
V.  Phdps,  33  Hun,  474 ;  Dales  v.  Ceas,  5  W.  Dig.  400 ;  Burr 
V.  Mills,  21  Wend.  290,  292 ;  SUM  v.  McDimgaU,  30  N. 
Y.  S.  R.  912 ;  ButtenjooHh  v.  Crawf&rd,  46  N.  Y.  349 ; 
Longendyke  v.  Anderson,  101  id,  625,  630 ;  Bitss  v.  Dyer, 
125  Maes.  287;  MitcheU  v.  >&i>Z,  53  Md.  251;  Bums  v. 
OaJXagher,  62  id.  462  ;  Brown  v.  Burkenmeyer,  9  Dana,  159 : 
/S.  a,  33  Am.  Dec.  541 ;  W Donald  v.  LindaU,  3  Eawle,  492 ; 
Dillman  v.  Hoffman,  38  Wis.  575  ;  O'Rorke  v.  /Sw/i^,  11 R. 
I.  264 ;  Cooper  v.  Maupin,  35  Am.  Dec.  464,  note ;  Collins  v. 
Prentice,  15  Conn.  39 ;  &  C,  38  Am.  Dec.  61 ;  Wheddon  v. 
Bu^^rows,  L.  R.  [12  Ch.  Div.]  31 ;  Crassley  v.  Lightowler,  L 
R.  [2  Ch.  App.]  478 ;  Sujfield  v.  J?row?n,  4  DeGex,  J.  & 
O.  185 ;  BusseU  v.  Watts,  L.  R.  [25  Ch.  Div.]  572 ;  Br<mn  v. 
Alahaster,  37  id.  504 ;  Washburne  on  Easements,  104  [4th 
ed.] ;  Gould  on  Waters,  §§  357,  362 ;  6  Am.  &  Eng.  Encyc. 
143 ;  4  R.  8.  [8th  ed.]  p.  2491,  §  1.) 

The  trial  court  found  ^^  that  at  the  time  of  the  making  and 
execution  of  the  said  mortgage  said  mills  were  in  operation  and 
there  had  been  maintained  a  dam  across  said  creek  through 
said  lot  43,  which  set  the  water  back  up  the  creek  to  lot  37." 
It  was  not  expressly  found,  however,  that  there  was  anj 
apparent  overflow  at  the  time  when  the  mortgage,  or  the  deed, 
was  given,  or  that  the  mortgagee  or  the  grantee  had  any  notice 
of  the  facts  when  either  instrument  was  accepted.  While  the 
dam  was  high  enough  to  overflow  the  forty-one  acres  when  the 
pond  was  full,  it  does  not  appear,  unless  by  implication,  that 
any  standing  water  was  visible  at  the  date  of  the  mortgage,  or 
that  there  was  then  any  visible  sign  indicating  '^  to  a  person 
reasonably  familiar  with  the  subject,  upon  an  inspection  of  the 
premises,"  that  water  had  stood  there  in  the  past.  {Butter- 
Mxyrth  V.  Cra/wford,  46  N.  Y.  349.)  At  the  date  of  the  deed 
the  dam  was  not  in  use,  as  it  had  been  partly  swept  away  by 
a  ireshet.  Both  the  mortgage  and  the  deed  were  given  at  a 
season  of  the  year  when  the  water  of  streams  in  this  state  is 
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ordinarily  low.  Thus  it  is  by  no  means  clear,  from  the  facts 
as  found,  that  at  the  date  of  either  instrument  upon  which  the 
plaintifiPs  title  is  founded,  there  was  any  visible  overflow,  or 
apparent  sign  of  previous  overflow.  As  regularity  is  pre- 
sumed,  the  one  who  claims  that  an  error  was  committed,  must 
cause  it  to  clearly  appear,  or  effect  will  be  given  to  the  pre- 
sumption by  affirming  the  judgment  appealed  from.  {Tracef/ 
V.  AUTnyer^  46  N.  Y.  598 ;  Ajppleby  v.  Erie  Co.  Sav.  Bank^ 
62  id.  12,  18.) 

But  even  if  the  findings,  when  liberally  construed,  show 
that  the  alleged  easement  was  apparent  and  continuous,  they 
utterly  fail  to  bring  it  within  the  rule  of  strict  necessity.  It 
does  not  appear  that  the  water-power  of  defendant  would  be 
materially  diminished  if  he  were  not  permitted  to  overflow  the 
lands  in  question.  The  maximum  overflow  affects  but  little 
more  than  two  acres  of  plaintiflPs  land,  which,  if  the  dam 
should  be  restored,  would  be  rendered  "  wet  and  spongy"  and 
unfit  "  for  agricultural  purposes,"  The  defendant  claims  that 
the  capacity  of  his  mill,  when  tlie  pond  is  full,  is  about  fifty 
barrels  of  flour  each  day,  and  that  the  fall  at  the  bulkhead  is 
eleven  feet,  but  it  does  not  appear  what  the  capacity  or  fall 
would  be  with  the.  overflow  restricted  to  the  lands  which  he 
has  the  undisputed  right  to  overflow.  We  are  not  informed  as 
to  the  fall  of  the  stream  as  it  flows  through  the  land  aflPected, 
the  grade  of  the  banks,  the  depth  of  the  water  when  the  over- 
flow is  greatest,  or  the  quantity  of  water  that  was  accumulated 
or  stored  on  the  two  acres  by  the  old  dam.  For  aught  that 
appears  the  advantage  of  flowing  such  a  small  quantity  of  land 
was  so  trifling  as  to  raise  the  presumption  that  the  mortgagor 
willingly  abandoned  it  when  he  omitted  tc%mention  or  reserve 
it  from  the  operation  of  the  mortgage.  The  doctrine  of 
implied  reservation  rests  upon  the  presumed  intention  of  the 
parties  as  it  is  gathered  from  the  conveyance,  interpreted  in 
the  light  of  the  circumstances  surrounding  them  when  it  was 
executed  and  with  reference  to  which,  as  eltisting  facts,  they 
are  supposed  to  have  contracted.  If  it  appeared  that  the  mill 
could  not  be  operated  without  overflowing  the  plaintiflPs  land, 
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it  would  be  cogent  if  not  conclusive  proof  of  that  strict  necee- 
sity,  which  does  not  create  the  easement,  but  is  simply  evi- 
dence as  to  the  intention  of  the  parties.  If,  on  the  other  hand, 
it  appeared  that  owing  to  the  slight  declivity  the  accumulation 
of  water  was  insignificant  and  that  the  mill  property  was 
worth  substantially  as  much  without  the  right  in  controversy 
as  with  it,  there  would  be  no  proof  of  "necessity"  and 
nothing  upon  which  an  implication  in  favor  of  the  mortgagor 
or  grantor  could  rest.  Even  the  dimensions  of  the  pond  are 
not  furnished  us,  and  we  cannot  compare  its  extent  with  and 
without  the  two  acres,  although  it  appears  to  extend  partly 
across  one  lot  and  entirely  across  another  before  it  I'eaches  tlie 
lands  of  the  plaintifi.  When  it  is  claimed  that  an  easement 
exists  by  necessity,  evidence  of  the  necessity  must  be  given. 
{Stuyvesa^it  v.  Woodruffs  47  Am.  Dec.  156;  Gayetty  v. 
Beihune^  14  Mass.  49,  55 ;  Elton  v.  Pitman^  98  id.  50.) 

While  absolute  physical  necessity  need  not  be  shown,  as  in 
the  case  of  land-locked  premises,  or  the  support  of  a  wall, 
there  must  be  a  reasonable  necessity,  as  distinguished  from 
mere  convenience.  i^Root  v.  Wadhams^  107  N.  Y.  384  ;  Uolr 
lenbeck  v.  McDonald^  112  Mass.  250;  Berry  v.  Brawn^  6 
Caldw.  98 ;  Cooper  v.  Maupin^  35  Am.  Dec.  464,  note.) 

But  in  the  case  before  us,  where  certainty  is  required,  all  is 
conjecture.  There  is  neither  finding  nor  evidence  that,  in 
order  to  run  the  mill  with  substantially  undiminished  efficiency, 
it  is  necessary  to  maintain  the  dam  at  such  a  height  as  would 
cause  the  water  to  flow  over  the  plaintiffs  land. 

Upon  the  facts  as  found,  we  think  it  would  be  unreasonable 
to  hold  that  the  mortgagor  intended  to  reserve  any  right  in  the 
nature  of  an  easement  over  the  mortgaged  premises,  or  that 
the  mortgagee  understood  when  he  accepted  tlie  security  that 
it  was  cut  down  in  extent  and  reduced  in  value  by  the  fiction 
of  an  implied  reservation. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  Parker  and  Lakdon,  JJ.,  dis- 
senting. 

Judgment  affirmed. 
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The  Port  Jervis,  Monticello  and  New  York  Kailroap 
Company,  Appellant,  v.  The  New  York,  Lake  Erie  and 
Western  Kailroad  Company,  Kespondent. 

It  seems  that,  under  the  provision  of  the  General  Railroad  Act  (§  S8,  chap, 
140,  Laws  of  1850),  authorizing  a  corporation  organized  under  it  "to 
intersect,  join  and  unite  its  railroad  with  any  other  railway,"  upon  the 
grounds  of  the  company  owning  the  road  so  intersected  and  requiring 
the  latter  company  "  to  grant  the  facilities  "  needed  for  the  purpose,  the* 
right  so  provided  for  is  an  interest  in  lands  and  can  only  be  created  by 
a  written  instrument;  a  verbal  agreement  attempting  to  create  it  is  void,, 
under  the  Statute  of  Frauds. 

In  an  action  to  recover  damages  sustained  by  means  of  the  alleged  unlaw- 
ful severence  by  defendant  of  the  connection  of  its  railroad  with  that  of 
the  plaintiff,  to  compel  defendant  to  restore  the  connection  and  to* 
restrain  further  interference  therewith,  it  appeared  and  was  found  that 
the  original  connection  between  the  two  roads  was  under  a  temporary 
parol  agreement  between  the  companies  then  owning  them  by  which  the 
owner  of  plaintiff's  road  was  permitted  to  make  the  connection  and  to  usb 
the  tracks,  depot,  yard  and  turn-table  of  the  other  company  without 
charge;  subsequently  fifty  dollars  per  month  was  charged  for  such  use; 
when  plaintiff  took  possession  and  asked  permission  of  defendant  to 
make  use  of  the  accustomed  facilities,  permission  was  granted  upon 
plaintiff's  agreement  to  pay  $100  per  month,  which  was  paid.  Defend- 
ant thereafter  notified  plaintiff  that,  after  a  date  specified,  the  use  of 
such  facilities  could  not  be  continued  unless  plaintiff  would  pay  $300 
per  month  therefor,  which,  not  having  been  paid,  defendant,  after  giv- 
ing notice  to  plaintiff  to  discontinue,  itself  severed  the  connection  betweea 
the  two  tracks.    Held,  that  the  complaint  was  properly  dismissed. 

(Argued  March  15,  1892;  decided  April  26.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  to  recover  damages  from  the  defendant 
for  unlawfully  severing  the  connection  between  its  railroad 
track  and  that  of  the  plaintiff  at  the  village  of  Port  Jervis ;  to* 
compel  the  defendant  to  restore  such  connection  and  to  restraia 
farther  interference  therewith. 
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On  the  2d  of  September,  1869,  the  Monticello  aiid  Port 
Jervis  Eailway  Company  was  organized  to  construct  and  oper- 
ate a  railroad  from  Monticello,  in  the  county  of  Sullivan,  to 
Port  Jervis,  in  the  county  of  Orange,  a  distance  of  about 
twenty-three  miles.  The  road  thus  projected  was  subsequently 
built,  and  on  the  25th  of  August,  1875,  passed  with  the  rights 
of  the  original  company,  through  the  foreclosure  of  a  mort- 
gage, to  a  new  corporation  organized  under  the  name  of  the 
Port  Jervis  and  Monticello  Bailroad  Company.  In  November, 
1886,  the  road  and  all  its  appurtenances  was  sold  by  a  receiver 
and  conveyed  to  the  plaintiff,  which  was  authorized  by  its 
charter  to  maintain  and  operate  it  and  also  to  build  an  exten- 
sion thereof. 

The  defendant  is  a  railroad  corporation,  operating  a  railroad 
extending  from  the  city  of  New  York  to  Lake  Erie,  passmg 
through  the  village  of  Port  Jervis.  Said  road  was  owned  by 
the  Erie  Railway  Company  from  1868  until  1875,  when  it 
passed  into  the  hands  of  a  receiver,  and  in  1878,  it  became  the 
property  of  the  defendant  through  the  process  of  foreclosure. 

The  Monticello  and  Port  Jervis  Railway  Company  built  ita 
own  road  but  did  not  operate  it,  having  arranged  with  tlie 
Erie  Company  to  manage  it  and  to  furnish  the  rolling  stock 
therefor,  in  consideration  of  a  certain  sum  per  i»ile.  The 
track  of  the  former  company  was  connected  with  one  of  the 
tracks  of  the  latter  at  a  point  on  its  land,  about  2,200  feet 
easterly  of  its  passenger  station  at  Port  Jervis.  The  frog  for 
the  connection  was  furnished  by  the  Erie  and  has  been  kept 
in  repair  by  that  company  and  its  successors.  The  trains,  after 
leaving  the  Monticello  road,  passed  upon  the  track  of  the  Erie 
to  its  passenger  and  freight  station  and  to  its  turn-table,  where 
the  engines  were  turned.  They  also  remained  in  the  Erie 
yard  during  the  interval  between  their  arrival  and  departure. 
This  method  of  operation  continued  imtil  the  first  of  plainti£P8 
predecessors  disappeared  through  foreclosure  proceedings  and 
the  second  was  organized.  During  this  period  no  chai^  waa 
made  by  the  Erie  Company  for  the  use  of  its  tracks,  depot, 
yard  or  turn-table.     When  the  Port  Jervis  and  Monticello 
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Company  came  into  possession  it  provided  its  own  rolling 
stock  and  operated  the  road  itself.     It  was  permitted  by  the 
receiver  then  in  charge  of  the  Erie  to  nse  the  same  facilities 
that  had  been  extended  to  its  predecessor,  without  charge, 
except  for  the  use  of  the  turn-table.     When  the  defendant 
was  organized  and  took  possession  of  the  Erie  road  permission 
to  use  its  tracks,  yard  and  depot  without  charge  was  withdrawn 
and  the  siun  of  $50  per  month  was  charged  for  such  use  and, 
although  payment  thereof  was  not  exacted  owing  to  the  finan- 
cial condition  of  the  plaintiffs  predecessor,  it  formed  a  part  of 
the  monthly  statement  of  the  accounts  between  the  two  com- 
panies.    Certain  payments,  however,  were  made  by  the  Port 
Jervis  and  Monticello  Company  to  various  agents  of   the 
defendant  at  Port  Jervis  until  the  sale  and  reorganization  in 
1886,  when  the  plaintiff  took  possession,  and  thereupon  asked 
permission  from  the  defendant  to  make  use  of  the  accustomed 
facilities.     Permission   was    granted   "under  an   agreement, 
ivhereby  the  plaintiff  was  to  pay  the  defendant  the  sum  of 
$100  per  month  for  such  use  thereof  and  was  thereafter  to 
make  no  payments  to  agents  of  the  defendant  for  services  in 
<K)nnection  with  the  business  at  Port  Jervis."     Payments  were 
made  at  that  rate  until  March,  1888.     In  the  mieantime  the 
plaintiff  had  projected  an  extension  of  its  road  from  a  point 
about  four  miles  from  Port  Jervis  to  Summit ville,  where  it 
intended  to  connect  with  the  Ontario  and  Western  railroad, 
which  was  a  competitor  of  the  defendant.     The  plaintiff  was 
notified  by  the  defendant,  prior  to  March  1,  1888,  that  after 
that  date,  use  of  said  facilities  could  not  be  continued  unless 
the  plaintiff  would  pay  $300  per  month  therefor.     No  pay- 
ment has  been  made  for  such  use  since  March,  1888,  although 
the  user  has  continued,  except  during  a  short  interval,  the  same 
as  before.    June  21,  1888,  after  a  second  notice  to  discontinue 
had  been  given,  the  defendant  severed  the  connection  between 
its  track  and  that  of  the  plaintiff,  but  on  July  20,  1888,  the 
connection  was  restored  pursuant  to  the  terms  of  a  temporary 
injunction  and  since  then  until  the  trial  of  this  action,  the 
plaintiff  has  used  said  facilities,  for  which  it  has  paid  nothing. 
SicKBLS  —Vol.  LXXXVU.        56 
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The  extension  to  Suinmitville  haa  been  completed  and  is 
Bubstantially  ready  for  operation.  No  written  agreement  wa« 
ever  made  for  the  use  by  the  plaintiff  or  either  of  its  prede- 
cessors of  the  tracks,  yard,  depot  or  tnrn-table  in  question,  with 
tlie  defendant  or  its  predecessor. 

The  trial  judge,  after  finding  the  foregoing  facts,  in  sub- 
stance, found  as  conclusions  of  law,  that  the  right  to  use  the 
tracks,  etc.,  was  an  interest  in  real  estate  that  could  be  granted 
by  a  written  instrument  only ;  that  the  permission  to  use  said 
faciHties,  whether  with  or  without  chaise,  was  a  license  revoca- 
ble at  the  will  of  the  defendant  and  that  such  licenfie  having 
been  lawfully  revoked,  the  plaintiff  could  not  maintain  this 
action.  The  complaint  was  dismissed  without  costs,  bnt  the 
temporary  injunction  was  continued  for  sixty  days  to  enable 
the  plaintiff  to  move  for  a  commission  under  the  statute  to  fix 
the  points  and  terms  of  connection  between  the  two  road& 

The  affirmance  by  the  General  Term  was  placed  upon  the 
ground  that  the  evidence,  which  was  to  some  extent  conflict- 
ing, abundantly  sustained  the  decision  of  the  trial  court  and 
that  even  if  it  were  conceded  that  an  understanding  was  reached 
that  terminal  facilities  should  be  accorded  without  charge,  no 
time  was  specified  during  which  that  arrangement  should 
continue. 

Further  facts  are  stated  in  the  opinion. 

T.  F,  Biish  for  appellant.  The  original  intersection  which 
was  established  by  mutual  arrangement  between  the  then  exist- 
ing corporations,  was  in  strict  conformity  to  the  statute  which 
created,  regulated  and  defined  the  rights,  privileges  and  fran- 
chises of  both  corporations.  It  was  a  practical  location  of  the 
terminus  of  the  plaintiff's  road,  and  the  rights  of  the  parties 
were  thereby  permanently  established.  The  law  relating  to 
estates  or  interests  in  real  property  arising  out  of  private  con- 
tracts, lias  no  application  whatever  to  this  case ;  the  w^hole 
matter  is  governed  by  the  Eailroad  Act.  (Laws  of  1 850,  §  28 ; 
l7i  re  ^\  r.,  Z.  E.  i&  W.  R.  li.  Co.,  44  Hun,  215 ;  AtL-Gen. 
V.  JV.  A,  Ins.  Co,,  82  N.  Y.  172 ;  In  re  Kerr,  42  Barb.  119; 
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W.  A.  Co.  V.  Barlow,  63  N.  Y.  70,  71 ;  Schurr  v.  iT.  T.  /SL 
Ins.  Co.,  41  N.  Y.  S.  R.  90 ;  Ji.,  W.  i&  0.  R.  R.  Co.  v.  O.  S. 
R.  R.  Co.,  16  Hun,  445.)  The  oral  agreement  being  fully  exe- 
cuted by  the  Monticello  Company,  should  be  enforced  in  equity. 
{Miller  v.  JSall,  64  N.  Y.  291 ;  Freeman  v.  Freeman,  51  Barb. 
306 ;  43  N.  Y.  34 ;  Patterson  v.  Copeland,  62  How.  Pr.  460  ^ 
Schroeder  v.  Warner,  36  Hun,  423  ;  Van  Arsdale  v.  Perry, 
21  Wkly.  Dig.  116;  Willston  v.  WiUston,  41  Barb.  •635.) 
There  is  nothing  in  the  transaction  in  the  nature  of  a  revocable 
license.  It  was  manifestly  the  intention  of  all  parties,  and 
clearly  within  the  contemplation  of  the  statute,  that  the  inter- 
section, when  established,  should  be  permanent.  ( Weis7nan 
V.  Litcksinger,  84  N.  Y.  38.)  The  agreement  made  in  Decem- 
l)er,  1886,  for  the  payment  of  $100  per  month  operated  under 
the  statute  to  fix  the  right  of  the  plaintiff  so  long  as  it  per- 
formed the  agreement.  {R.,  W.  <&  0.  R.  R.  Co.  v.  0.  aS.  R, 
R.  Co.,  16  Hun,  445.) 

Lewis  E.  Carr  for  respondent  So  far  as  there  was  conflict 
in  the  testimony,  the  affirmance  by  the  General  Term  con- 
cluded the  plaintiff.  Such  conflict  might  be  considered  by  the 
General  Term,  but  in  this  court  the  facts  may  not  be  reviewed. 
{People  ex  rel  v.  French,  123  X.  Y.  636,  637 ;  FUick  v.  Vil- 
lage  of  Green  Island,  122  id.  107,  117.)  The  right  claimed 
by  the  plaintiff  is  to  the  permanent  and  inalienable  use  of  the 
'^Iroad  tracks,  yard,  station  and  turn-table  of  the  defendant  for 
tlie  plaintiff's  benefit.  Such  right,  if  it  exists,  is  an  interest  in 
real  estate.  {NeUis  v,  Munsan,  108  N.  Y.  453 ;  Laws  of  1881, 
chap.  293.)  Giving  full  force  and  effect  to  the  testimony,  the 
logical  result  from  the  findings. of  fact  is  that  such  permission 
as  was  at  any  time  given  to  use  the  defendant's  property  at 
Port  Jervis  was  a  license  which  was  revocable  at  the  will  of 
the  defendant.  {Mumford  v.W/iitnei/,  15  Wend.  380;  Pit- 
kin  v.  L.  I.  R.  R.  Co.,  2  Barb.  Ch.  221 ;  MMer  v.  R.  R.  Co.^ 
6  Hill,  61 ;  Selden  v.  P.  cfe  //.  C.  Co.,  29  N.  Y.  634 ;  •  Cronk- 
kite  V.  Cronkhite,  94  id.  323,  328  ;  Wiseman  v.  Lucksinger,  84 
id.  31 ;  Fckers<m  v.   Crippen,  110  id.  585,  591,  592.)    The 
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agreement  in  November,  1886,  for  this  use  for  $100  per  month 
rises  no  higher  and  gave  no  additional  or  more  permanent 
tenure.  {Eckerson  Case^  110  N.  Y.  585  ;  Wisemaji  v.  Lnch 
sifiger^  84  id.  31.)  There  was  no  agreement  on  the  part  of 
the  Erie  Company  which  can  be  enforced  in  equity.  The  right 
claimed  is  to  the  perpetual  use  of  the  defendant's  real  estate. 
Such  a  right  could  not  be  created  by  the  agreement  or  act  oi 
any  (fflScer  of  the  Erie  Company.  Its  origin  must  be  in  the 
agreement  or  act  of  the  corporation.  {Hoyt  v.  Thcmp^m^  5 
N.  Y.  320.)  Equity  will  enforce  a  parol  agreement  for  an 
interest  in  real  estate  only  where  special  circumstances  exist, 
and  the  agreement  is  clear  and  precise  in  its  terms  as  to  the 
rights  sought  to  be  obtained.  Here  the  agreement  is  of  the 
most  uncertain  and  indefinite  character.  (  Wisemxjm  v.  Luck- 
singer,  84  N.  Y.  31 ;  Cronhhite  v.  Croiikhite,  94  id.  323, 327  : 
Bahcock  v.  TJUer,  1  Abb.  Ct  App.  Dec.  27.)  The  fact  that 
the  licensee  has  expended  money  in  constructing  works  in 
apparent  reliance  on  the  license,  furnishes  no  ground  for  the 
enforcement  of  the  agreement  for  use.  {Bahcock  v.  UUety  1 
Abb.  Ct.  App.  Dec.  27, 28.)  The  agreement  for  use  of  terminal 
facilities,  if  ever  made,  was  with  the  first  Monticello  Company, 
and  when  the  scope  of  the  use  was  enlarged  or  changed,  the 
Erie  Company  and  its  successors  were  no  longer  bound  by  it 
(7  Wait's  Act.  &  Def .  205 ;  WKeelock  v.  Noonan,  108  N.  T. 
179 ;  Kissicker  v.  Moure,  36  Penn.  313.)  The  agreement  of 
November,  1886,  was  not  irrevocable  under  the  statute  relating 
to  connections  between  railroads.  The  plaintiff  is  not  in  a 
position  where  it  can  avail  itself  of  that  agreement  as  one 
settling  the  points  and  terms  of  connection  between  the  roads 
of  the  plaintiff  and  defendant  (Laws  of  1850,  chap.  140;  3 
R.  S.  [8th  ed.]  1751,  §  28 ;  WiUiafns  v.  B.  B.  Co.,  16 
K  Y.  97.) 

Vann,  J.  The  act  under  which  both  parties  to  this  action, 
and  their  predecessors,  were  organized,  provides  that  every 
corporation  formed  thereunder  shall  have  power  "  to  intersect, 
join  and  unite  its  railroad  with  any  other  railroad  before  ooo* 
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structed,  at  any  point  on  its  route  and  upon  the  ground  of 
such  other  railroad  company,  with  the  necessary  turnouts, 
sidings  and  switches  and  other  connections  in  furtherance  of 
the  objects  of  its  connection."  It  further  provides  that  "  every 
company  whose  railroad  is  or  shall  be  hereafter  intersected  by 
any  new  railroad,  shall  unrte  with  the  owners  of  such  new 
railroad  in  forming  such  intersections  and  connections  and 
groffvt  tbe  facilities  aforesaid ;  and  if  the  two  corporations  can- 
not agree  upon  the  amount  of  compensation  to  be  made  there- 
for, or  the  line  or  lines,  the  grade  or  grades,  points  and 
manner  of  such  *  *  *  connections,  the  same  shall  be 
ascertained  and  determined  by  commissioners  to  be  appointed 
by  the  courts."  (L.  1850,  ch.  140,  §  28 ;  3  R.  S.  [8th  ed.] 
1739.) 

The  learned  counsel  for  the  plaintiff  claims  that  pursuant  to 
this  statute  '^  upon  the  constniction  and  completion  of  the  rail- 
road now  owned  and  operated  by  the  plaintiff,  in  the  year 
1871  a  connection  and  intersection  was  made  between  the  said 
road  and  the  road  now  occupied  and  operated  by  the  defend- 
ant, by  a  mutual  agreement  between  the  railroad  companies 
then  owning  said  roads  respectively,  and  that  it  was  no  part  of 
said  agreement  that  any  sum  whatever  should  be  paid  for  the 
said  connection  or  intersection,"  and  he  excepted  to  the  refusal 
of  the  trial  court  to  so  find  upon  his  request.  While  it  is  not 
claimed  that  any  written  agreement  was  made,  it  is  insisted 
that  by  a  verbal  arrangement,  quite  indefinite  as  to  terms  and 
details,  the  plaintiffs  predecessor  acquired  an  irrevocable  right 
to  use,  without  compensation,  the  railroad  track,  depot,  yard 
and  turn-table  now  owned  by  the  defendant  at  Port  Jervis. 
Obviously  such  a  right,  if  it  exists,  is  an  interest  in  real  estate, 
and  can  be  created  only  by  a  written  instrument,  unless,  as 
the  plaintiff  claims,  the  Statute  of  Frauds  has  no  application 
to  tlie  subject.  Apparently  the  statute  applies,  because  such 
agreements  are  not  expressly  excepted  from  its  operation. 
The  word  "  grant,"  as  used  in  that  part  of  the  Railroad  Act 
already  quoted,  indicates  the  nature  of  the  agreement  to  be 
made  by  the  two  corporations  with  reference  to  the  intersection 
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of  their  roads.  No  other  word  suggesting  the  character  of 
the  arrangement  is  used.  If  the  companies  can  agree,  the 
-established  road  is  to  "  grant  tlie  facilities  aforesaid  "  to  the 
intersecting  road.  Moreover,  one  of  the  weightiest  reasons  to 
justify  the  enactment  of  the  Statute  of  Frauds  to  regalate 
agreements  between  persons,  applies  with  increased  force  to 
agreements  between  corporations,  because,  being  perpetual, 
they  may  survive  all  the  witnesses  to  any  transaction.  It  is 
unnecessary,  however,  to  now  decide  this  question,  as  the 
court  found,  in  effect,  that  the  agreement  under  consideration 
was  not  permanent,  but  temporary  and  "  permissive  only." 
If  this  conclusion  was  justified  by  the  evidence,  it^necessarily 
defeats  a  recovery  by  the  plaintiff. 

The  testimony  mainly  relied  upon  by  the  plaintiff  was  that 
of  Mr.  Wheeler,  the  president  of  the  original  company  during 
the  first  year  of  its  existence,  and  Mr.  Ludington,  a  director. 
About  a  month  after  the  first  road  was  organized  these  gentle- 
men called  on  Jay  Grould  and  James  Fisk,  at  that  time  presi- 
dent and  vice-president,  respectively,  of  the  Erie  Company. 
Their  action  was  not  requested  by  the  board  of  directors,  but 
was  purely  voluntary.  Mr.  Wheeler  testified  that  they  said 
they  could  not  bond  the  town  of  Forrestburg  unless  they  had 
certain  pledges  in  relation  to  the  connection  with  the  Erie 
road ;  that  such  connection,  as  stated,  was  ^'  full  terminal  facil- 
ities, to  run  on  their  track,  have  the  use  of  their  switches, 
depot,  turn-table  and  everything  necessary  for  passenger  and 
freight  business ; "  that  Mr.  Fisk,  who  "  did  the  principal 
talking,  *  *  *  said  they  would  do  it ;  that  we  should 
have  these  facilities  and  they  would  run  the  road  until  we 
were  able  to  put  on  the  rolling  stock  ourselves,  at  a  very  liberal 
cliarge ;  that  we  should  have  these  facilities  free  of  charge ; " 
but  repairs  were  to  be  paid  for.  This  was  at  the  first  inter- 
view, and  at  the  second,  about  a  month  later,  Fisk  inquired 
about  the  the  prospect  for  tonnage  and  passenger  traffic  "in 
case  they  helped  us  build  the  road,"  and  promised  to  send  an 
expert  to  examine  the  quarries  and  timber  land  on  the  route. 
He  sent  a  man  accordingly,  and  afterward  said  he  was  satisfied 
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and  that  "they  would  do  what  they  could."  "  It  was  repeated 
at  every  interview  I  had  with  him  that  we  should  have  the 
terminal  facilities  free  of  charge  and  that  they  would  run  the 
road  nntil  we  got  ready  to  stock  it  ourselves,  and  that  then  we 
should  have  the  terminal  facilities  free  of  charge."  On  his 
cross-examination,  Mr.  Wheeler  omitted  the  most  important 
part  of  the  various  interviews  as  sworn  to  by  him  on  his  direct, 
although  professing  to  state  all  that  he  could  remember.  He 
further  testified  that  while  no  report  was  made  to  the  board  of 
directors  "the  fact  that  we  had  obtained  these  assurances 
from  the  Erie  Company  was  communicated  to  the  directors  of 
our  company  in  the  way  of  general  conversations  with  them." 
So  other  witness  remembered  any  such  agreement  as  Mr. 
Wheeler  swore  to.  Mr.  Ludington,  who  was  with  him  at  the 
first  interview  with  Fisk  and  Grould,  thought  that  it  related 
to  getting  their  consent  to  bond  the  town  of  Deerpark,  in 
which  the  Erie  Company  was  a  large  taxpayer,  and  to  obtain- 
ing a  subscription  towards  building  the  road  and,  in  fact,  such 
consent  was  given  and  a  subscription  of  $10,000  made. 
When  asked  what  was  said  about  terminal  facilities,  he 
answered :  "  In  all  the  interviews,  which  were  quite  numer- 
ous, it  was  assumed  rather  than  expressly  agreed,  understood, 
I  cannot  express  in  language  how  it  was  understood,  there  was 
no  written  agreement ;  they  understood  our  position,  and  we 
took  the  ground  that  we  expected  to  enjoy  these  facilities  as 
one  of  the  reasons  why  the  road  should  go  to  Port  Jervis 
against  such  opposition  as  we  had  at  home,  as  Judge  Low  and 
all  of  Middletown  was  against  our  going  to  Port  Jervis,  and  I 
urged  this  as  a  reason  why  they  should  help  us,  and  they 
assented  to  it"  When  asked  to  stale  the  substance  of  the  lan- 
guage used,  he  said :  "  The  substance  was  we  wanted  to  build  a 
railroad  and  without  their  aid  we  probably  couldn't  build  it. 
If  we  had  to  build  the  railroad  and  get  our  own  terminal  facili- 
ties, turn-table,  machine  shops,  depots,  etc.,  we  couldn't  build  it. 
That  we  would  probably  have  to  do  if  we  went  the  other  way, 
because  the  Oswego  road  wasn't  even  graded  at  that  time,  and 
that  was  one  reason  why  we  desired  to  get  a  connection  with 
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them."  Nothing  more  definite  upon  the  subject  was  stated 
by  this  witness. 

Mr.  Dimmick,  who  was  secretary  during  the  first  year  until 
September,  1869,  and,  after  that,  president  until  1875,  when  the 
first  receiver  was  appointed,  testified  that,  although  he  had 
repeated  interviews  with  Mr.  Gould,  and  was  present  at  all  the 
meetings  of  the  board  of  directors,  he  did  not  remember  tliat 
anything  was  ever  said  in  regard  to  terminal  facilities  at  Port 
Jervis,  and  that  he  "  never  heard  any  claim  put  forward  on  the 
part  of  the  Monticello  Company  that  such  arrangements  had 
been  made  until  this  plaintiff  was  shut  out  of  the  Erie  yard  in 
1888." 

Mr.  Niven,  the  vice-president,  and  Mr.  Goodale,  a  director 
of  the  original  company  during  tlie  entire  period  of  its  practi- 
cal existence,  both  testified  to  the  same  effect  It  further 
appeared  that  it  was  the  expectation  at  first  to  lease  the  new 
road  to  the  Erie,  and  as  early  as  July  13,  1869,  a  committee 
was  appointed  for  that  purpose,  but  it  was  finally  arranged 
that  it  should  be  run  by  that  company  at  a  stated  sum  per 
mile.  During  the  five  years  that  this  arrangement  oontinned 
the  terminal  facilities  were  of  no  practical  importance  to  the 
Monticello  Company,  as  the  Erie  was  forced  to  furnish  them 
for  its  own  convenience.  When  the  reorganization  came  in 
1875,  a  charge  for  the  turn-table  was  asserted  on  the  one  hand 
and  assented  to  on  tlie  other.  When  the  Erie  Company  was 
reorganized  in  1878,  a  charge  of  $50  per  month  was  made  for 
terminal  facilities,  and  there  was  evidence  to  support  a  finding 
that  this  charge  was  assented  to.  When  the  plaintiff  was 
organized  in  1886,  a  charge  of  $100  per  month  for  the  use  of 
the  same  facilities  was  made  by  the  Erie  and  for  eighteen 
months  was  paid  by  the  plaintiff  without  objection,  but  in 
1888,  when  the  charge  was  increased  to  $300,  payment  for  tlie 
first  month  was  made  under  protest,  and  since  then  no  pay- 
ment has  been  made.  No  action  was  ever  taken  by  the  board 
of  directors  of  either  company  relating  to  the  subject  of  ter- 
minal facilities  at  Port  Jervis.  Nothing  appears  upon  the 
minutes  kept  by  the  respective  secretaries  indicating  that 
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the  subject  was  ever  reported  to  or  considered  by  either 
board. 

Much  morc  evidence  was  given  tending  to  support  the 
tlieory  of  the  defendant  that  the  original  arrangement  was 
merely  a  temporary  expedient  to  enable  a  new  road  to  start  its 
trains.  The  frequent  changes  in  the  amount  charged  also 
indicates  its  temporary  character.  It  clearly  was  M'ithin  the 
pijwer  of  the  two  roads  to  enter  into  a  temporary  arrangement, 
and  the  probabilitiefe  support  that  view.  The  testimony  of  Mr. 
Wheeler  is  probable  only  on  that  theory.  It  can  hardly  l)e 
conceived  that  the  Erie  Company  would  consent  to  the  use  of 
so  much  of  its  property  without  compensation  or  conditions, 
unless  it  had  the  power  to  terminate  the  arrangement  at  any 
time.  As  long  as  friendly  relations  continued  between  the  two 
roads  it  did  not  charge  what  the  use  of  its  property  was  worth, 
hut  when  the  scope  of  the  use  was  enlarged  and  a  competing 
line  was  introduced  into  its  yard  and  depot,  the  charge  was 
increased.  It  had,  however,  asserted  its  right  to  charge  and 
had  from  time  to  time  increased  the  amount,  and  the  plaintiff 
and  its  predecessors  had  assented  thereto  for  thiiteen  yeare,  or 
during  the  entire  pericxl  that  the  road  was  operated  by  thenu 
The  position  now  taken  by  the  plaintiff  is  inconsistent  with 
that  taken  by  the  owners  of  its  road  from  the  time  it  waa 
built. 

We  think  that  the  evidence  warmnted  the  findings  of  the 
trial  court,  so  far  as  the  fpiestion  under  consideration  is  con- 
cerned, and  that  the  affirmance  by  the  (leneral  Term  leaves 
us  without  power  to  review  them. 

The  trial  court  found,  as  a  fact,  that  about  March,  188S,  the 
plaintiff  agreed  to  pay  the  defendant  the  sum  of  $300  per 
month  for  the  use  of  said  facilities  after  March,  1888 ;  that 
the  amount  so  agreed  upon  was  the  fair  and  reasonable  value 
of  such  use,  and  that  "under  such  agreement  the  plaintiff 
became  bound  to  pay  and  the  defendant  became  entitled  to 
receive  the  sum  of  $300  per  month  for  the  use  of  said  facilities 
8o  long  as  the  plaintiff  continued  so  use  the  same."  The  court 
also  found,  as  a  conclusion  of  law,  "  that  the  agreement  of  the 
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plaintiff  to  pay  the  sum  of  1^300  per  month  for  the  use  of  eaid 
facilities  was  and  is  a  valid  and  binding  agreement  and  eond'niies 
in  force  and  effect  so  long  as  such  facilities  are  used,  and  said 
agreement  is  in  no  \*ase  modified  or  changed."  These  findings 
were  duly  excepted  to  by  the  plaintiff.  The  judgment  entered 
Bimply  dismissed  the  complaint  and  vacated  the  temporan- 
injunction. 

Upon  the  argument,  the  counsel  for  the  defendant  con- 
sented that  said  findings  of  fact  and  law  relating  to  an  agree^ 
ment  by  the  plaintiff  to  pay  $300  per  month  for  the  use  afore- 
said might  be  stricken  from  the  record  and  the  judgment 
modified  accordingly. 

After  examining  all  of  the  exceptions,  we  think  tliat  the 
judgment  should  be  modified  so  as  to  conform  to  the  consent 
of  counsel,  as  above  stated,  and,  as  thus  modified,  afiSrmed  with- 
out costs. 

All  concur. 

Judgment  accordingly. 

^Francis  Lahev,  Appellant,  v.  Gouverneub  Kortright, 
Individually  and  as  Trustee,  etc.,  et  al..  Impleaded,  etc., 
Respondents. 

The  will  of  K.,  after  providing  for  the  payment  of  debts,  et<x.,  directed 
that  his  residuary  estate  should  be  divided  equally  between  his  wife  and 
children.  The  executors  were  directed  to  divide  such  residue  into  as  many 
equal  shares  as  would  give  two  to  each  beneficiary,  to  convey  one  to 
the  beneficiary  and  retain  the  other,  paying  to  him  or  her  the  income 
during  life;  they  were  also  authorized  to  sell  any  or  all  the  real  or 
personal  estate,  and  after  payment  of  debts  as  provided,  to  invest  the 
proceeds  "as  they,  in  their  discretion,  may  deem  most  for  the  interest 
of  the  parties  interested."  The  executors  named  in  the  will  renounced 
and  letters  of  adminstration  with  the  will  annexed  were  issued  to  others. 
By  judgment,  in  an  action  of  partition  and  for  the  appointment  of  a 
trustee  in  place  of  those  who  had  renounced,  C.  was  appointed  such 
trustee  and  certain  lots  in  the  city  of  New  York  were  set  oflf  to  him,  as 
trustee,  for  the  testator's  two  sons,  L.  and  G.,  who,  with  the  widow, 
were  the  only  beneficiaries.  Subsequently,  upon  petition  of  C,  in 
which  the  beneficiaries  joined,  he  was  permitted  to  surrender  the  trusts, 
and  L.  was  appointed  trustee  of  the  share  of  G.,  while  the  latter  was 
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appointed  trustee  of  the  shares  of  L.  and  the  widow,  and  conveyance 
was  made  to  them  by  C.  L.  and  C.  contracted  to  sell  the  lots  in  ques- 
tion to  plaintiff.  In  an  action  to  recover  back  the  portion  of  the  pur- 
chase-price paid,  and  expenses,  upon  the  ground  of  defect  of  title,  hdd, 
that  the  will  created  an  express  trust  (1  R.  S.  728»  §  55),  and  the 
trustees  took  title  to  the  lands  embraced  therein  and  set  apart  for  its 
purposes;  that  L.  and  G.  succeeded  to  this  title;  that  the  power  of  sale 
was  intended  to  be  applicable  to  the  subject  of  the  trust,  and,  being 
thus  annexed  to  it  in  aid  of  its  execution,  was  taken  by  the  substituted 
trustees;  and  that,  therefore,  they  could  convey  a  good  title. 

Coleman  v.  Beaefi  (97  N.  Y.  545);  In  re  Bierbcmm  (40  Han,  504);  SiMmey  v. 
Warrtn  (127  N.  Y.  426),  distinguished. 

Also  held,  that  as  in  the  action  of  partition  all  the  parties  interested  were 
before  the  court,  none  of  them  could  challenge  the  title  of  the  trustees 
to  the  real  estate,  which  was  by  the  judgment  therein  made  subject  to 
the  trust. 

(Argued  Alarch  17,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  8,  1890,  which  affirmed  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Special 
Terra  and  also  affirmed  an  order  granting  defendants  an  extra 
allowance. 

The  purpose  of  the  action  was  to  relieve  the  plaintiff  from 
a  contract  for  the  purchase  of  certain  premises  in  the  city  of 
New  York,  designated  as  lots  Nos.  430,  432,  434,  on  West 
34th  street,  and  to  recover  ten  per  cent  of  the  purchase-money 
paid,  also  certain  charges  for  auctioneer's  and  salesroom  fees, 
and  expenses  for  examining  the  title,  upon  the  alleged  ground 
that  the  defendants  were  unable  to  give  a  good  title.  The 
trial  resulted  in  a  judgment  for  the  defendants  and  for  specific 
performance  by  the  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

E^ek  Cowen  for  appellant.  The  power  of  sale  contained  in 
clause  II  of  the  will,  was  a  power  for  the  purpose  of  paying 
debts  and  funeral  expenses,  and  for  the  convenient  distribution 
or  division  of  the  testator's  estate.  It  was  never  intended  to 
attach  to  the  trust  created  by  the  sixth  clause  of  the  will,  or  to 
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continue  during  the  entire  lives  of  the  widow  and  children  of 
the  testator.  {Kinnier  v.  Rogers^  42  N.  Y.  531.)  The  piiwer 
of  sale  conferred  upon  the  executors  was  either  a  power  to  sell 
lands  to  pay  dehts,  in  which  case  the  authority  clearly  expired 
before  the  division  of  the  property,  which  could  not  take 
place  until  the  debts  were  ascertained  and  paid,  or  it  was  a 
discretionary  power  imposing  no  duty  upon  the  executure 
which  could  be  enforced  by  a  court  of  equity.  In  the  latter 
case  no  one  except  the  executors  named  in  the  will  could  exer- 
cise the  discretion.  {In  re  Bierhaicm^  40  Hun,  504 ;  Colenuui 
V.  Beach^  97  N.  Y.  545;  Mott  v.  Ackerma?m,  92  id.  546; 
Cook  v.  Pratt,  98  id.  39.) 

S.Jones  for  appellant.  All  the  executors  having  renounced 
and  refused  to  qualify,  there  was  no  one  to  execute  the  trustg, 
but  as  a  court  of  equity  will  never  let  a  trust  fail  for  want  of 
a  proper  trustee,  the  Supreme  Court  possessing  general  equity 
powers  and  jurisdiction  had  the  power  to  appoint  a  trustee  to 
execute  the  trusts.  {Harris  v.  liiioker,  13  B.  Mon.  564 ;  Cook 
V.  Piatt,  98  N,  Y.  35.)  The  power  of  sale  at  the  time  it  was 
undertaken  to  be  executed  was  not  an  imperative  one,  but  a 
purely  discretionary  one,  and  its  execution  could  not  be  dele- 
gated to  another.  {Coleman  v.  Beach,  97  N.  Y.  545-558 ;  In 
re  Bierhaum,  40  Hun,  504.)  The  title  is  not  so  free  from 
doubt  upon  the  questions  of  law  involved  as  that  the  purchaaer 
will  be  compelled  to  take.  {Fleming  v.  Bumhain,  100  K.  Y. 
1 ;  Irving  v.  Campbell,  121  id.  353 ;  Kilpatriek  v.  Barron, 
125  id.  751.) 

John  M,  Bowers  for  respondents.  The  power  of  sale  given 
by  the  will  was  a  general  imperative  power  in  trust,  which, 
although  discretionary  as  to  the  time  of  execution,  conld,  on 
the  death,  removal,  resignation  or  refusal  to  act  of  the  trustees, 
be  executed  by  a  trustee  appointed  by  the  Supreme  Court  to 
carry  out  the  trusts  created  by  the  will.  (1  R.  S.  732,  734, 
§§  68,  69,  70,  71,  77,  95,  96;  Cook  v.  PUU,  98  N.  Y.  39; 
Farrar  v.  McCue,  89  id.  139 ;  Greenland  v.  Waddell,  116  id. 
234,  240 ;  Ddaney  v.  McCormick,  88  id.  174.)    The  power 
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of  sale  was  to  the  trustees,  and,  though  imperative,  could 
be  exercised  as  to  the  time  in  their  discretion.  (Cook  v.  Piatt, 
98  N.  Y.  39 ;  3IoU  v.  Aelcertnan,  92  id.  540 ;  Ward  v.  Ward, 
105  id.  68 ;  T<^ia8  v.  Oushman,  32  id.  319 ;  liobert  v.  Com- 
?V2^,  89  id.  225 ;  Bacon  v.  Bacon^  4  Dem.  5.)  The  original 
trustees  having  refused  the  trust,  an  order  discharging  them 
therefrom  was  unnecessary.  By  their  refusal  to  act,  the  trust 
vested  in  the  Supreme  Court,  with  all  the  powers  and  duties 
of  the  original  trustees ;  and  the  court  properly  executed  the 
trust  by  the  appointment  of  new  trustees.  {Depuyster  v. 
CJemhnuiirig,  8  Paige,  295;  In  re  Rohinmn,  37  N.  Y.  261; 
Du filling  V.  O,  X,  Bani;  71  id.  497 ;  liosit  v.  Roberts,  2  Hun, 
90.)  It  is  not  necessary  for  the  Supreme  Court  to  expressly 
confer  any  authority  on  the  new  trustee.  The  appointment 
carries  with  it  all  the  authority  vested  in  the  original  trustee. 
{Clark  V.  Crego,  51  N.  Y.  646  ;  Farrar  v.  3frCue,  89  id.  139 : 
H^uyent  v.  Clnne^  117  Mass.  219;  Boyce  v.  Adams,  123  N. 
Y.  402 ;  Leggett  v.  Hunter,  19  id.  445,  460.) 

Bradley,  J.  The  subject  of  controversy  has  relation  to  the 
po>^'er  of  the  defendants  Kortright  as  trustees  to  sell  and 
convey  the  premises  in  question.  If  they  possessed  adequate 
power  in  that  respect  the  plaintiflE  was  properly  required  by 
tlie  judgment  to  complete  the  purchase,  othei'wise  fie  was 
entitled  to  the  rf^lief  sought  l)y  the  action.  The  disposition  of 
the  (question  is  dejKjndent  somewhat  and  mainly  upon  the  pro- 
visions of  the  will  of  Nicholas  (t.  Kortright,  which  was 
admitted  to  prolate  in  April,  1874.  By  it,  after  directing 
payment  of  his  debts  and  funeral  expenses  and  satisfaction  of 
his  l)equest  of  household  furniture,  books  and  plate  to  his  wife, 
the  testator  provided  that  the  i-esidue  of  his  property,  real  and 
personal,  should  be  equally  divided  between  his  wife  and 
children,  and  directed  his  executors  to  divide  such  residue  into 
as  many  equal  shares  as  should  be  neceasary  to  givie  to  each 
two  shares,  to  convey  one  of  such  equal  shares  to  each  of 
them,  and  to  retain  the  residue  of  such  equal  shares  in  trust 
for  the  benefit  of  his  wife  and  children,  and  pay  to  each  of 
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them  during  their  natural  lives  respectively  the  interest  cv 
income  of  one  of  such  shares.  He  further  directed  that  upon 
the  death  of  any  of  those  persons,  the  portion  of  his  or  her 
share  remaining  in  the  hands  of  the  executors,  should  be 
divided  equally  among  his  surviving  children  and  the  lawful 
issue  of  such  of  his  children  as  then  may  have  died.  And 
following  these  provisions  were  those  of  the  eleventh  clause  as 
follows :  "  I  give  my  executors  full  power  and  authority  in 
regard  to  the  investments  of  my  said  estate,  and  for  this  pur- 
pose they  are  authorized  to  sell  and  convey  any  or  all  of  my 
real  and  personal  estate,  and  after  the  payment  of  my  debts  as 
hereinbefore  provided,  to  invest  the  proceeds  in  other  real 
estate  or  in  personal  securities  as  they,  in  their  discretion,  may 
deem  most  for  the  interest  of  the  parties  interested  in  my 
estate."  And  he  nominated  and  appointed  two  persons,  Min- 
turn  and  Blunt,  executors  and  trustees.  They  renounced,  and 
letters  of  administration  with  will  annexed  were  issued  to 
Sarah  J.  Kortright,  the  widow,  and  Benjamin  Collins.  Gouver- 
neur  and  Lawrence  M .  Kortright  were  the  only  children  of 
the  testator,  and  with  the  widow  constituted  the  beneficiaries 
of  the  residue  as  mentioned  in  the  will.  By  judgment  in  an 
action  for  partition  and  for  the  appointment  of  a  trustee  in 
place  of  those  who  had  so  renounced,  Benjamin  Collins  was 
appoints  such  trustee,  and  lot  434  West  34th  street  with  other 
land  was  set  off  to  Collins  as  trustee  of  Lawrence  M.  Kort- 
right, and  lots  430  and  432  West  34th  street  with  other  land 
were  set  off  to  him  as  trustee  of  Gouverneur  Kortright 
Several  years  afterwards  upon  petition  of  Collins,  in  which 
the  beneficiaries  joined,  he  was  by  the  court  permitted  to  sur- 
render the  trusts  and  was  released  and  discharged  therefrom. 
And  subsequently  Lawrence  M.  was  appointed  trustee  of  the 
share  of  his  brother  Gouverneur  Kortright,  and  the  latter  wais 
appointed  trustee  of  the  respective  shares  of  the  widow  and 
Lawrence  M.  Kortright,  and  conveyance  was  made  to  them  as 
such  trustees  by  Collins,  their  predecessor  in  the  trust,  of  the 
lands  not  disposed  of  while  he  was  tnistee.  These  proceed- 
ings were  regularly  and  duly  had  to  invest  tlie  new  trustees 
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with  the  title  to  the  lands  which  were  the  subject  of  the  trust, 
and  embraced  in  them  were  lots  430,  432  and  434  West  34tli 
street,  the  lands  in  question.  And  the  defendants  as  such 
trustees  caused  to  be  made  the  sale  from  which  the  plaintiff 
seeks  to  be  relieved.  lie  is  entitled  to  such  relief  unless  the 
tnisteee  are  able  by  their  conveyance  to  give  him  a  marketable 
title,  which  is  a  title  free  from  reasonable  doubt.  {Fleming 
v.  Bumham^  100  N.  Y.  1 ;  Inniig  v.  CampheU^  121  id.  353.; 
KHpatHeh  v.  Barron^  125  id.  751.) 

The  will  from  which  the  power  of  the  trustees  is  derived, 
created  an  express  trust  witliln  the  meaning  of  the  statute,  as 
it  provided  for  the  receipt  by  them  of  the  rente  and  profits  or 
income  of  lands  and  the  payment  of  the  same  over  to  the 
beneficiaries  during  their  lives.  (1  R.  S.  728,  §  55.)  And  for 
that  purpose  the  trustees  took  title  to  the  lands  embraced 
within  the  trust.  (Id.  721),  §  00  ;  Brewater  v.  Strilcer,  2  N.  Y. 
19 ;  Leggett  v.  Perkins,  Id.  297.) 

This  was  the  situation  of  the  shares  in  the  lands  set  apart 
for  that  purpose.  The  trustee  Collins  was  succeeded  in  the 
title  by  the  new  trustees  to  the  lands  so  held  by  him  at  the 
time  he  relinquished  the  trust. 

It  is,  however,  insisted  on  the  part  of  the  plaintiff  that 
neither  the  trustee  Collins  nor  his  successors  in  that  relation 
took  any  power  of  sale  under  the  will.  The  determination  of 
this  question  depends  upon  the  construction  and  application 
of  the  provisions  of  the  eleventh  clause.  It  is  forcibly  argued 
by  the  learned  counsel  for  the  plaintiff  that  the  |X)wer  of  sale 
given  by  such  clause  is  not  attached  to  tlie  trust  l>efore  men* 
tioned,  and  haii  no  relation  to  its  execution,  but  that  it  was 
intended  as  a  power  to  the  executoi*s  as  such  to  l)e  executed 
only  prior  to  the  division  of  the  estate  into  the  shares  provided 
for,  and,  as  sucli,  was  one  of  personal  confidence,  and  could 
be  exercised  by  none  other  than  the  pei-sons  designated  as 
executors  by  the  testator,  and  that  when  they  failed  to  assume 
3uch  relation  the  power  became  inoperatire.  It  would  be 
less  difticult  to  adopt  the  view  that  this  was  a  naked  power  if 
it  were  not  for  the  trust  created  by  the  j>receding  provision  of 
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the  will.  But  the  power  of  sale  given  by  this  provision  does  not 
embrace  within  its  terms  as  expressed,  any  purpose  necessarily 
executorial ;  and  for  the  discharge  of  their  duties  as  executors 
no  reason  appears  for  the  Aercise  by  them  of  the  power  of 
Bale  for  the  purposes  of  investment  of  the  proceeds.  It  is  true 
that  the  expression  in  the  eleventh  clause  in  reference  to  the 
payment  of  debts  of  the  testator,  has  relation  to  the  duties  of 
the  executors,  and  the  power  of  sale  is  in  terms  broad  enough 
to  cover  his  entire  estate.  But  it  did  not  purport  to  have 
been  created  for  use  in  making  the  division  provided  for 
of  the  estate.  No  power  was  given  the  executors  as  such 
to  withhold  distribution  of  the  pei-sonal  property  (if  any 
should  remain  after  payment  of  the  debts),  or  to  delay  the 
<li vision  of  the  real  estate,  or  to  withhold  from  the  beneficiaries 
the  shares  which  they  were  entitled  to  take  and  appropriate  to 
their  own  use.  It,  thei'efore,  does  not  appear  to  have  been 
intended  that  the  power  of  sale  should  not  survive  the  division 
of  the  estate.  The  purpose,  as  given  for  its  execution,  had 
relation  to  the  investment  of  the  proceeds  in  other  real  estate 
or  pei'sonal  securities.  While  a  mere  power  of  sale  is  discre- 
tionary and  does  not  survive  the  donee  of  the  power,  it  is 
otherwise  when  tlie  power  is  coupled  with  a  trust.  Then  it  is 
taken  by  the  trustees,  and  through  the  court  of  equity  may  l)e 
transmitted  to  their  successoi's  in  the  tnist.  In  the  present 
case  the  power  of  sale  independent  of  and  disconnected  with 
the  trust  to  receive  and  apply  the  rents  and  profits,  would  not 
have  survived  the  renunciation  of  the  j^ersons  named  as  exec- 
utors. But  by  reference  to  the  provisions  of  the  will,  as  well 
that  creating  the  power  of  sale  as  other  portions,  to  ascertain 
its  applicability  contemplated  by  the  testator,  it  seems  that  this 
power  in  its  practical  and  essential  purpose  was  intended  to  l)e 
applicable  to  the  subject  of  the  trust,  which  was  to  continue 
during  the  lives  respectively  of  the  beneiiciaries.  And  heing 
thus  annexed  to  such  trust  in  aid  of  its  execution  it  would  be 
taken  by  the  trustees.  In  that  view  of  its  relation  it  is 
Unnecessary  to  further  pursue  inquiry  into  the  cliaracter  of  the 
power.     {Leggeti  v.  IlftuUr^  19  N.  Y.  445.) 
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The  cases  cited  upon  the  contention  that  tliis  power  was 
discretionary  and  could  not  be  taken  by  the  substituted  trus- 
tees, do  not  seem  to  us  to  have  any  necessary  appHcation  to 
the  present  case. 

In  CoUtnan  v.  Beach  (97  N.  Y.  545),  there  was  no  express 
trust,  and  the  execution  of  the  power  was  made  expi-essly 
dependent   upon  the  will  of   the   grantee.       And   in  In  re 
Bierhaum  (40  Hun,  504),  there  was  also  no  trust,  but  merely 
a  naked  power,  which  was  necessarily  discretionary.     And  the 
same  may  be  said  of  Sweeney  v.  Warren  (127  N,  Y.  426),  and 
it  was  there  held  that  at  the  time  the  executor  assumed  to 
execute  the  power  of  sale  there  was  no  legitimate  purpose  to 
l)e  accomplished  by  its  execution.     In  Mott  v.  Ackerimui  (92 
N.  Y.  539),  the  question  finally  arose  whether  a  conveyance 
could  be  made  bv  the  administrator  with  the  will  annexed, 
and  the  court  held  it  could,  as  the  power  of  sale  had  been 
given  to  the  executors  for  the  purpose  of  paying  debts  and 
legacies,  and  was  imperative.     In  that  case  there  was  no  trust 
other  than  that  which  came  within  the  powers  of  the  execu- 
tors as  such.     In  the  case  at  bar  the  trust  created  by  the  will 
to  receive  and  apply  the  rents  and  profits  of  the  land  had,  in 
the  view  taken,  an  important  bearing  upon  the  construction  of 
the  power  of  sale  for  reinvestment  and  its  purpose.     It  could 
he  seen  that  the  title  to  the  property  subject  to  the  tnist  would 
very  likely  remain  in  the  trustees  for  many  years,  and  during 
that  time  they  were  charged  with  an  active  duty  in  respect  to 
it.     It  is  quite  reasonable  to  assume  on  the  question  of  con- 
stniction  that  it  w^as  in  the  contemplation  of  the  testator  that 
occasion  might  within  that  time,  in  view  of  the  interests  of 
the  present  and  ultimate  beneficiaries,  arise  for  the  sale  of 
the  specific  real  estate  or  some  of  it  and  the  investment  of  the 
proceeds  in  other  property. 

This  view  of  the  power  of  sale  for  the  purpose  of  invest- 
ment in  other  property  is  consistent  with  the  execution  of  the 
trust  during  the  lives  of  those  who  were  to  take  the  income, 
and  seems  essential  to  effectuate  the  intent  of  the  testator  in 
creating  such  power.  And  it  appears  by  the  record  here  that 
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the  power  has  been  deemed  effectual  and  sales  accordingly 
have  been  made  by  the  trustees.  One  such  sale  has  the  sup- 
port  of  an  adjudication.  {Kortright  v.  Storminger^  49  Hiin, 
249.^ 

It  is  further  urged  that  although  the  power  of  sale  may 
have  been  by  the  will  vested  in  the  trustees  there  appointed^ 
if  they  had  assumed  the  trust,  it  was  not  conferred  upon  the 
defendant  trustees  because :  (1)  Their  appointment  was  made 
by  the  court  in  the  exercise  of  its  general  equity  powere  in 
that  respect  and  not  pursuant  to  the  statute  upon  the  subject, 
and  (2)  that  the  power  of  sale  was  not  included  in  that  con- 
ferred upon  them  by  the  orders  of  appointment. 

By  the  judgment  of  the  court  Collins  was  appointed  trustee 
under  the  will,  and  as  such  trustee  invested  with  power  and 
authority  to  execute  the  trusts  created  by  it.  And  upon  liis 
petition  to  be  relieved  from  the  trust  he  was,  by  order  of  the 
court,  permitted  to  surrender  his  trust  and  was  discharged  from 
liability,  etc.  This  was  a  resignation  within  the  meaning  of  the 
statute  pursuant  to  which  the  defendants  were  appointed  as 
new  trustees  (1  R.  S.  731,  §  71),  and  by  the  terms  of  the  orders 
appointing  them,  they  resj^ectively  were  appointed  trustees 
under  the  will  to  hold  the  shares  set  apart  by  the  commissioners 
for  the  benefit  of  the  beneficiaries,  and  to  hold  the  same  in  trust 
for  them.  The  court  did  not  by  these  orders  assume  to  limit  in 
tenns  the  power  of  the  new  trustees  or  definitely  define  Uie 
manner  they  should  execute  the  trust.  And  by  reference  to 
the  entire  record  of  the  proceedings,  in  that  behalf  it  seems 
that  the  purpose  was  to  substitute  them  as  successors  to  Col- 
lins in  the  trust  created  by  the  will,  from  w-hich,  through  the 
action  of  the  court  in  placing  them  in  that  relation,  they 
derived  their  powers.  {Farrar  v.  McCiie^  89  N.  Y.  144: 
Roijce  V.  Adarns^  123  id.  402;  Ntcgeiit  v.  Cloon^  117  Ma*¥. 
219.)  A  different  question  would  be  presented  in  a  case 
where  the  powers  of  the  trustees  are  derived  from  the  general 
equity  jurisdiction  of  the  court.  In  respect  to  the  action  for 
partition  all  the  parties  essential  to  accomplish  it  were  before 
the  court.     {Meade  v.  Mitchell^  17  N.  Y.  210;  Brevoori  v. 
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Brevoorty  70  id.  136.)  At  all  events,  the  persons  who.  £ook 
the  other  half  were  parties  to  the  partition  action,  and  cannot 
challenge  the  title  of  the  trustees  to  the  real  estate  which  was. 
made  subject  to  the  trust. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


James  N.  Wells,  as  Trustee,  etc.,  Respondent,  v.  Francis- 

HioQiNs,,  as  Receiver,  etc..  Appellant. 

Where  a  charge  is  correct  in  part,  a  general  exception  thereto  without  anj 
qualification  is  not  sustainable. 

The  executors  and  trustees  appointed  under  and  by  the  will  of  McC.  were^ 
in  an  action  brought  for  that  purpose,  removed  and  a  receiver  appointed 
of  the  rents  and  profits  of  the  real  estate,  "  freehold  and  leasehold,"  and 
of  tho  personal  property,  to  whom  the  tenants  were  directed  to  attorn, 
and  who  was  authorized  to  lease  the  lands  and  tenements,  etc.,  pay 
taxes,  assessments  and  other  lawful  charges  thereon.  Subsequently  the 
receiver  was  removed  and  defendant  appointed  receiver  in  his  stead,, 
with  the  same  powers  and  duties.  At  the  time  of  the  death  of  McC.  he 
was  lessee  of  certain  premises  in  New  York  city  for  a  term  of  years,  at 
an  annual  rental,  payable  semi-annually,  on  the  first  days  of  February 
and  September  to  others.  In  summary  proceedings  brought  in  Novem- 
ber, 1879,  to  remove  defendant  as  tenant  and  F.  as  undertenant  for  non- 
payment of  rents,  they  appeared  by  attorney  and  by  consent  a  judg- 
ment of  dispossession  was  entered  against  them.  In  an  action  to  recover 
rent  accruing  under  the  lease  after  the  judgment  above  mentioned, 
defendant  admitted  that  he  paid  to  plaintiff  the  amount  of  the  rent  tc 
September  1,  1878,  and  that  in  May,  1879,  he  leased  them  to  F.  Held,, 
that  from  the  admissions  in  the  answer  it  was  to  be  inferred  that  defend- 
ant went  into  possession  at  the  time  he  qualified  as  receiver,  and  that  he 
paid  rent  from  that  time  up  to  the  ^ate  specified;  that  it  was  immaterial 
as  to  whether  defendant  was  appointed  receiver  of  the  real  estate  or  sim- 
ply of  the  rents  and  profits,  as  he  was  appointed  receiver  of  the  person- 
alty and  the  lease  went  to  him  as  such  (1  R.  S.  722,  §  5;  2  R.  S.  82,  §  6). 
and,  therefore,  that  he  was  liable  for  the  rent  accruing  up  to  September 
1, 1879. 

By  the  lease,  McC.  covenanted  to  pay  the  Croton  water  rent  and  all  taxes 
and  assessments  on  the  demised  premises.  Upon  the  trial,  plaintiff 
introduced  in  evidence  tax  bills,  including  water  rents  for  the  years  1876. 
1877, 1878  and  1879;  these  were  objected  to  as  immaterial.  Defendant's, 
counsel  asked  the  court  to  direct  the  jury  to  limit  the  verdict  to  the 
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ta^Tes  for  1879;  this  was  denied  and  said  counsel  excepted.  The  court 
directed  a  verdict  for  all  the  taxes  to  which  said  counsel  excepted  gen- 
erally. Held,  that  tlie  exceptions  were  too  broad  to  present  the  question 
as  to  defendant's  liability  for  taxes  wliich  accrued  prior  to  his  appoint- 
ment as  receiver;  and  that  the  objection  and  motion  as  made  were  prop- 
erly overruled. 

(Argued  March  17,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  tii'st  judicial  department,  entered  upon  an  order 
made  May  24,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  by  a  lessor  against  the  receiver  of  the 
estate  of  a  deceased  lessee  to  recover  the  rent  reserved  and 
certain  taxes,  M^hich,  by  the  terms  of  the  lease,  were  to  be  paid 
bv  the  tenant. 

By  a  lease  dated  February  15,  1871,  the  trustee  of  one 
CMement  Moore  demised  to  John  II.  MoCunn  certain  lands  in 
the  city  of  New  York  for  the  term  of  twenty-one  years, 
reserving  an  annual  rent  of  $250,  payable  in  semi-annual  pay- 
ments on  the  first  days  of  March  and  September.  The  lessee 
covenanted  to  pay  the  charges  for  Croton  water  and  all  taxes, 
assessments  and  duties  imposed  during  the  term  by  federal, 
etate  or  municipal  authority. 

March  28,  1876,  in  an  action  brought  to  construe  the  will 
of  said  McCunn.  and  to  remove  the  executors  and  trustees 
nominated  therein,  one  O'Donohue  was  appointed  receiver  of 
the  rents  and  profits  of  the  real  estate,  freehold  and  leasehold 
and  of  the  personal  property  of  said  testator.  The  tenants 
were  directed  to  attorn  to  said  receiver  and  the 'executors  to 
deliver  to  him  all  the  estate,  real,  personal  and  mixed,  lately 
belonging  to  said  McCunn.  The  receiver  was  authorized  to 
lease  the  lands  and  tenements,  "  whereof  he  is  hereby  appointed 
receiver,"  and  to  pay  the  taxes,  assessments  and  other  lawful 
charges  to  which  the  premises  should,  from  time  to  time,  1^ 
subject. 

Januarv  19,  1S77,  bv  an  order  made  in  said  action  and  in 
another  brought  to  declare  void  the  devise  of  the  real  estate 
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of  said  McCiinn  and  to  partition  the  same,  said  O'Donohiie 
was  removed  at  his  own  request  and  tlie  defendant  was 
appointed  receiver  in  liis  place  and  stead  **to  receive  the 
rents  and  profits  of  the  estate,  freehold  and  leasehold  ♦  *  * 
and  to  collect  and  get  in  the  outstanding  personal  estate  "  of 
said  McCunn,  with  directions  to  tenants  to  attcjrn,  etc.  The 
order  further  provided  that  the  defendant,  as  such  receiver^ 
should  *^  have  and  possess  the  same  powers  and  be  subject  to 
the  same  duties  and  obligations  "  as  were  conferred  or  devolved 
upon  his  predecessor.  The  defendant,  by  his  answer,  denied 
that  he  became  invested  by  said  appointment  with  the  title  to 
the  "  real  or  leasehold  estate,"  but  he  admitted  that  in  May, 
1879,  he  leased  the  premises  in  question  to  one  Federlein,  and 
also  that  he  had  '^  paid  to  the  plaintiff  the  amount  of  the  rem 
of  the  said  premises  to  and  including  September  1,  1878." 

No  rent  was  paid  after  the  date  last  named  and  on  the  7th 
of  November,  1879,  summary  proceedings  were  instituted  to 
remove  the  defendant,  as  tenant,  and  said  Federlein,  as  under- 
tenant, from  the  possession  of  the  premises,  based  on  an  afii^ 
davit  alleging,  and  a  summons  reciting,  that  the  defendant 
entered  into  possession  and  sublet,  and  that  the  defendant,  as 
tenant,  and  said  Federlein,  as  under-tenant,  had  made  default 
in  the  payment  of  the  rent  and,  as  such,  held  over  and  con- 
tinued in  possession.  No  answering  affidavit  was  filed,  but  on 
the  12th  of  November,  1879,  as  the  record  of  the  District 
Court  shows,  the  tenant  and  under-tenant  appeared  by  separate 
attorneys  and,  by  consent,  judgment  of  dispossession  was  duly 
rendered  "  in  favor  of  said  landlord,"  and  against  the  "  said 
tenant  and  all  other  persons."  A  warrant  was  issued  on  the 
nineteenth  and  returned  the  same  day  by  tlie  marshal,  with  a 
certificate  that  he  had  put  the  landlord  in  full  possession  of 
the  premises  in  question. 

SaTTiuel  Jones  for  appellant.  There  is  no  privity  of  con- 
tract between  the  defendant  and  plaintiff.  Unless,  then, 
there  is  privity  of  estate,  or  some  ground  of  estoppel,  the 
plaintiff  cannot  recover.     There  can  be  no  privity  unless  the 
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title  to  the  demised  term  passed  to  and  was  vested  in  the 
'defendant.  (Jounieay  v.  BracJdey^  1  Hilt.  451,  452 ;  WeUk 
V.  Schuyler^  6  Daly,  412-414;  Foster  v.  Tovmsend^  2  Abb. 
[N.  C]  29-44 ;  68  N.  Y.  203-206 ;  6%  of  Brooklyn  v.  Jour- 
dany  7  Abb.  [N.  C]  23-27;  -Fi/w?*^  v.  funke^  25  Hun,  616- 
618;  Horse  v.  Morse^  85  N.  Y.  53;  Tucker  v.  Tucker^  5  id. 
409.)  Defendant  is  not  estopped  by  the  summary  proceedings 
from  denying  that  he  is  plaintiffs  tenant.  {People  v.  John- 
son,  38  N.  Y.  63;  Woodruff  v.  Jewett,  115  id.  267;  IT.  T. 
r.  Co.  V.  e/eu?^^^,  Id.  166 ;  Herring  v.  iV^.  T.,  Z.  J?.  <fe  IT.  5. 
It  Co,,  105  id.  340;  PeopU  v.  iT.  71  Cb.,  82  id.  283.) 

Charles  Edward  Souther  for  respondent. 

Yank,  J.  The  defendant  contends  that  he  is  not  liable  in 
this  action  because  there  was  privity  neither  of  contract  nor 
'estate  between  himself  and  the  plaintiff.  There  was  no  privity 
of  contract,  but  we  think  that  the  facts  appearing  in  the  fore- 
going statement  conclusively  show  that  the  defendant  was  in 
possession  of  the  premises  in  question  and,  presumptively,  that 
lie  was  in  possession  from  March  3,  1877,  when  his  bond  as 
receiver  was  filed.  If  he  did  not  then  take  possession,  it  was 
incumbent  on  him  to  show  it  He  admitted  that  he  was 
appointed  receiver  February  28,  1877,  that  he  subsequently 
qualified  and  that  he  paid  "  the  amount  of  the  rent  *  *  * 
to  and  including  September  1,  1878."  This  admission  fairly 
involves  the  proposition  that  he  paid  the  rent  that  fell  due 
according  to  the  terms  of  the  leaae  from  the  time  that  he 
became  receiver  until  the  date  named.  Whether  the  defend- 
ant was  appointed  receiver  of  the  real  estate  of  which  the  tes- 
tator died  seized,  or  simply  of  the  rents  and  profits  thereof,  is 
not  here  important,  because  he  was  appointed  receiver  of  the 
personal  estate  and,  according  to  the  Revised  Statutes,  leases 
for  years  "  go  to  the  executors  and  administrators  to  be  applied 
and  distributed  as  part  of  the  personal  estate  of  the  testator  or 
intestate,"  and  are  required  to  be  *'  included  in  the  inventory 
thereof."  (4  R  S.  [8th  ed.]  p.  2556;  Pugsley  v.  Aikin,  11 
N.  Y.  494.) 
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We  think  that  the  title  to  the  demised  term  passed  to  and  was 
vested  in  the  defendant  as  receiver,  and  that  he  is,  therefore, 
liable  for  the  rent  accruing  from  September  1,  1878,  to  and 
inchiding  September  1,  1879.  {Woody^ffw.  Erie  R,  Co,^  93 
X.  Y.  609 ;  Frank  v.  N,  F.,  Z.  E.  cfe  W,  R.  R.  Co.,  122  id.  197.) 

Upon  the  trial  a  tax  bill  was  received  in  evidence  for  the 
taxes  of  1876,  1877  and  1878,  confirmed,  respectively,  Septem- 
ber 14,  1876,  October  9,  1877,  and  October  11,  1878.  It  ako 
included  the  Croton  water  rent  for  1876  and  1877,  and  was 
receipted  by  the  proper  officer  as  having  been  paid  January 
30,  1880.  Another  tax  bill,  which  included  the  taxes  of  1879, 
confirmed  October  seventeenth  of  that  year  and  the  Croton 
water  charges  for  1878,  was  also  read  in  evidence.  Both  were 
objected  to  as  irrelevant  and  immaterial,  but  neither  as  incom- 
petent. Upon  the  ^  close  of  the  evidence,  the  counsel  for 
defendant,  after  his  motion  to  dismiss  the  complaint  had  been 
denied,  asked  the  court  to  direct  the  jury  that  their  verdict 
must  be  limited  to  the  rent  from  May  1,  1879,  to  November 
1, 1879,  and  to  the  taxes  of  1879,  with  lawful  interest  upon 
each.  This  motion  was  denied,  and  thereupon  the  court  was 
asked  to  limit  the  verdict  to  tlie  rent  from  March  1,  1879,  to 
November  19,  1879,  and  to  tlie  taxes  for  1879,  besides  interest. 
The  court  denied  this  motion  also,  and  directed  a  verdict  for 
the  plaintiflE  "  for  the  sum  of  $858.57,  being  for  taxes,  $395.49 ; 
interest  thereon,  $123.55,  together  $519.04;  and  for  rent, 
$250 ;  interest  thereon,  $89.53 ;  together,  $339.53,  to  which 
direction  counsel  for  the  defendant  duly  excepted." 

While  we  are  asked  to  review  none  of  these  rulings,  we  have 
considered  them  in  order  to  determine  whether  the  defendant 
should  be  relieved  from  the  payment  of  the  taxes  that  accrued 
prior  to  his  appointment  as  receiver.  The  objection  to  the  tax 
bills  was  not  to  the  competency  of  the  evidence,  but  to  its 
materiality,  and,  as  all  of  one  was  material  and  a  part  of  the 
other,  the  objection,  as  made,  was  properly  overruled.  If  the 
defendant  wished  to  exclude  the  taxes  that  became  due  before 
he  was  appointed  receiver,  his  objection  should  have  been  more 
specific  and  addressed  to  that  part  of  the  first  bill  that  embraced 
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those  items.  The  Baiiie  criticism  applies  to  the  motions  to 
limit  the  verdict,  as  neither  time  did  he  inchide  all  the  rent 
that  fell  due,  or  the  taxes  that  becairie  payable,  while  he  held 
the  title  to  the  lease  and  was  in  possession  of  the  premii5«-. 
The  limitation  applied  for  was  too  sweeping,  and  the  applica- 
tion was  properly  denied  for  that  reason. 

The  exception  to  the  direction  for  a  verdict  was  general  and, 
if  we  have  reasoned  correctly  thus  far,  was  too  broad,  as  it  did 
not  bring  before  the  mind  of  the  trial  judge  or  of  the  opposing 
counsel  the  point  that  the  amount  included  for  taxes  was  toi^ 
large,  because  it  embraced  items  accruing  prior  to  March  3, 

1877.  If  the  exception  had  been  to  so  much  of  the  direction 
as  covered  the  old  taxes,  the  point  could  have  been  understood 
and  an  opportunity  would  have  been  afforded  for  correction, 
if  the  court  so  desired,  or  the  opposii^  counsel  wished  to 
consent  to  a  modification.  {Sterrett  v.  Third  Nat.  Bank,  122 
N.  Y.  659,  662.) 

Where  a  portion  of  a  charge  excepted  to  is  correct  in  part 
and  no  qualification  is  suggested,  a  general  exception  cannot 
be  sustained.  {Adairis  v.  Irving  Nat.  Bank^  116  N.  Y.  606; 
Sniedis  V.  B.  cfe  li,  B,  R.  B.  Co.^  88  id.  13 ;  Donovan  v.  Van- 
dentark,  88  id.  668.) 

So,  as  we  think,  after  counsel  have  tried  to  limit  a  verdict 
about  to  be  directed  by  insisting  that  it  should  be  confined  to 
rents  accruing  from  March  1,  1879,  and  taxes  for  that  year, 
when  the  plaintiff  is  entitled  to  recover  rent  from  September  1, 

1878,  and  taxes  for  1878  and  1879,  and  the  court,  in  directing 
a  verdict,  includes  the  taxes  for  1876  and  1877,  a  general 
exception  does  not  enable  this  court  to  decide  that  the  taxes 
last  named  should  not  have  been  included.  {Tuers  v.  Tum^ 
100  N.  Y.  196.) 

It  is  unnecessary,  therefore,  for  us  to  decide  whether  the 
defendant  is  liable  as  the  successor  of  O'DoDohue  upon  the 
theory  that  the  receivership  was  continuous. 

The  judgment  should  be  affirmed,  with  costs. 

AH  concur. 

Judgment  affirmed. 
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Mabt  £.  LuETCHFORD,  Appellant,  v,  Elizabeth  Lobd, 

Impleaded,  etc.,  Eespondent. 

In  an  action  to  foreclose  a  mortgage  executed  by  defendants,  who  were 
husband  and  wife,  upon  lands  of  the  latter  to  secure  their  joint  bond, 
the  wife,  who  alone  answered,  alleged  that  part  of  the  consideration  of 
the  bond  and  mortgage  was  a  gambling  debt  due  the  mortgagee  from 
the  hasband,  and  that,  at  the  time  of  the  execution  of  the  bond  and 
mortgage,  the  persons  who  would  have  been  entitled  to  the  mortgaged 
premises  were  the  defendant's  four  children.  The  mortgagee  died  prior 
to  the  bringing  of  the  action.  Upon  the  trial  the  wife  called  the  hus- 
band as  a  witness  to  prove  the  averment  as  to  the  consideration  of  the 
bond  and  mortgage;  this  was  objected  to  and  the  testimony  excluded 
on  the  ground  that  the  witness  was  incompetent  under  the  Code  of  Civil 
Procedure  (§  829)  to  testify  to  conversations  or  transactions  between  him 
and  the  deceased  mortgagee.  Held,  no  error;  that  the  provisions  of  the 
Revised  Statutes  (1 R.  8. 668,  §§  16, 17),  upon  which  the  defense  was  based, 
which  declare  all  things  in  action  and  securities,  any  part  of  the  con- 
sideration for  which  is  money  won  by  playing  at  any  game,  to  be  "  utterly 
void,"  except  where  the  security  affects  real  estate,  when  it  sliall  be  void 
as  to  the  grantee,  but  shall  inure  to  the  sole  benefit  of  the  person  enti> 
tied  to  the  real  estate  in  case  the  grantor  or  incumbrancer  bad  died 
immediately  upon  the  execution  of  the  instrument,  could  not  be  con- 
strued as  operative  to  transfer  to  the  mortgagor's  heirs  title  to  the  mort- 
gage alone,  leaving  the  bond  valid  in  the  hands  of  the  obligee;  that  the 
mortgage  being  merely  an  incident  of  the  debt,  the  necessary  effect  of 
the  statute  is  that  the  bond  goes  with  it  to  the  mortgagor's  heirs,  not 
absolutely,  but  only  so  far  as  necessary  to  give  validity  to  the  mortgage, 
and  in  case  the  amount  of  the  debt  exceeded  the  value  of  the  land  mort- 
gaged, to  the  extent  of  the  excess,  the  bond,  if  the  defense  was  sustained, 
would  be  utterly  '*void,"  and  as  judgment  was  sought  against  the  wit- 
ness for  any  deficiency,  he  was  directly  interested  in  the  event  of  the 
action. 

Luetchford  v.  Lard  (57  Hun,  572),  reversed. 

(Argued  March  21,  1802;  decided  April  26,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  23,  1890, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  Special  Term  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  ^o  far  as  material, 
are  stated  in  the  opinion. 
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Horace  McGuire  for  appellant.  The  evidence  of  Geoi^ 
D.  Lord  was  incompetent  and  was  properly  excluded.  (Code 
Civ.  Pro.  §  829 ;  Smith  v.  Hatharn,  25  Hun,  159 ;  Weed  v. 
Hornby^  35  id.  580 ;  Geisswann  v.  Wdf,  46  id.  289 ;  Chvrch 
V.  Howard,  79  N.  Y.  415 ;  Holc&inh  v.  Holcornb,  95  id.  316.) 
This  is  not  a  case  where  a  severance  of  the  action  could  be  bad 
under  section  456  of  the  Code  or  ordered  under  section  1205. 
i^Cohh  V.  Thornton,  8  How.  Pr.  66;  McCarthy  v.  Graham,  8 
Paige,  480 ;  Bank  of  Rochester  v.  Emerson^  10  id.  115 ;  SmiOi 
V.  Hathorn,  25  Hun,  159.) 

Williami  N.  Cogswell  for  respondent.  The  exclusion  of  the 
testimony  of  Lord  was  error.  {Good  v.  EUioU,  3  T.  R  693; 
1  R  S.  663,  chap.  20,  art  3,  §§  16, 17;  Connelly  v.  O'Connor, 
117  N.  Y.  91.) 

Brown,  J.  The  complaint  in  this  action  alleged  the  execn- 
tion  and  delivery  by  the  respondent  and  her  hlTsband,  George 
D.  Lord,  to  one  William  Allen,  of  a  joint  bond  bearing  date 
September  6,  1877,  to  secure  the  payment  of  the  sum  of  fifty- 
■five  hundred  dollars  on  January  1,  1890,  with  interest  payable 
semi-annually,  and  as  collateral  security  thereto  a  mortgage 
upon  real  estate  situated  in  the  county  of  Monroe. 

It  alleged  the  death  of  Allen  and  the  assignmeYit  of  said 
bond  and  mortgage  to  the  plaintiff  by  the  executors  of  his  last 
will,  and  the  failure  upon  the  part  of  the  defendants  to  pay 
the  amount  due  thereon,  and  demanded  the  usual  judgment  of 
foreclosure  and  sale  of  the  mortgaged  property,  and  that  the 
defendant  be  adjudged  to  pay  any  deficiency  that  should 
remain  after  applying  to  the  payment  of  the  debt  all  the  pro- 
ceeds of  the  sale  applicable  thereto.  The  real  estate  mort- 
gaged was  owned  by  Mrs.  Lord,  and  she  alone  defended  the 
action. 

The  answer  alleged  that  a  part  of  the  consideration  of  the 
bond  and  mortgage  was  the  securing  to  said  Allen  of  a  sum  of 
money  won  by  him  from  George  D.  Lord  at  a  game  of  poker. 

That  at  the  time  of  the  execution  of  said  bond  and  mort- 
gage, the  persons  who  would  have  been  entitled  to  the  real 
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estate  described  in  the  mortsrage  if  said  defendant  had  died, 
were  her  four  children,  who  were  named  and  all  of  whom 
were  then  living.  It  prayed  that  said  bond  and  mortgage  be 
declared  void  and  canceled,  or,  if  the  court  should  decree  that 
the  same  inured  to  the  the  benefit  of  the  respondent's  said 
children,  for  such  other  relief  as  should  be  just 

This  defense  was  based  upon  IRS.  (p.  663,  §§  16,  17), 
which,  so  far  as  material,  are  as  follows :  Sec.  16.  ''All  things 
in  action,  judgments,  mortgages,  conveyances,  and  every  other 
security  whatsoever,  given  or  executed  by  any  person  where 
the  whole  or  any  part  of  the  consideration  of  the  same  shall 
be  any  money  *  *  *  won  by  playing  at  any  game  what- 
soever »  *  »  shall  be  utterly  void,  except  when  such 
securities,  conveyances  or  mortgages  shall  affect  any  real  estate, 
when  the  same  shall  be  void  as  to  the  grantee  therein  so  far 
only  as  hereinafter  declared.'' 

Sec.  17.  "  When  any  securities,  mortgages  or  other  convey- 
ances executed  for  tlie  whole  or  part  of  any  consideration 
specified  in  the  preceding  section  shall  affect  any  real  estate, 
they  shall  inure  for  the  sole  benefit  of  such  person  as  would 
be  entitled  to  the  said  real  estate,  if  the  grantor,  or  person 
encumbering  them,  had  died  immediately  upon  the  execution 
of  such  instrument  and  shall  be  deemed  to  be  taken  and  held 
to  and  for  the  use  of  the  person  who  would  be  so  entitled." 

Upon  the  trial,  after  the  plaintiff  had  given  proof  sufficient 
to  entitle  him  to  the  judgment  asked  for,  the  respondent  called 
as  a  witness  her  husband,  George  D.  Lord,  and  proved  by  him 
that  at  the  time  of  the  execution  of  the  bond  and  mortgage  she 
had  four  children,  and  that  they  were  all  living  at  the  time  of 
the  trial.     The  record  then  contains  the  following  statement : 

"  The  defendant  thereupon  offered  to  prove  by  the  witness 
George  D.  Lord  that  a  part  of  the  consideration  of  the  said 
bond  and  mortgage,  and  at  least  the  sum  of  seven  hundred  and 
fifty  dollars  thereof,  was  for  money  won  by  said  William  Allen 
of  said  George  D.  Lord  by  playing  at  a  game  of  chance  called 
*  poker,'  and  at  least  the  sum  of  seven  hundred  and  fifty  dol- 
lars of  the  said  bond  and  mortgage  was  for  the  payment  and 
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security  of  8a,id  gambling  debt,  and  no  other  or  different 
The  plaintiff  thereupon  objected  to  the  proving  of  such  fact 
by  the  witness  George  D.  Lord,  on  the  ground  that  the  said 
George  D.  Lord  is  incompetent  to  testify  to  any  conversation 
or  transaction  between  him  and  said  William  Allen,  deceased, 
by  the  provision  of  section  829  of  the  Code  of  Civil  Proced- 
ure. The  objection  was  sustained  by  the  court  and  the  offer 
of  the  defendant  excluded,  to  which  ruling  the  defendant  then 
and  there  duly  excepted." 

The  exception  to  this  ruling  of  the  court  presents  the  ques- 
tion to  be  decided  upon  this  appeal.  The  Special  Term  gave 
judgment  for  the  plaintiff  which  was  reversed  by  the  General 
Term. 

The  appellant  contends  that  the  witness  was  interested  in 
the  result  of  the  action  for  the  reason  that  her  defeat  upon 
the  issue  raised  by  the  answer  would  have  discharged  the  wit- 
ness from  all  liability  upon  the  bond,  and,  as  the  obligation 
was  joint,  this  contention  is  sound  unless  it  is  overcome  by  the 
application  to  the  facts  of  the  case  of  the  statute  heretofore 
quoted. 

The  respondent's  claim  is  two-fold.  First.  That  the  result 
of  proving  the  facts  pleaded  in  the  answer,  under  the  opera- 
tion of  the  statute,  would  be  to  work  a  transfer  of  the  bond 
and  mortgage  from  the  plaintiff  to  the  children  of  Mrs.  Lord, 
and  that  the  liability  of  the  witness  upon  the  bond  would  be 
intact  and  could  be  enforced  against  him  by  the  parties  into 
whose  possession  the  statute  would  transfer  it,  and  that  Mr. 
Lord  was  not  interested  in  an  event  which  determined  nothing 
more  than  the  ownership  of  the  securities.  Second.  That  the 
evidence  was  competent  for  the  purpose  of  proving  that  the 
mortgage  did  not  belong  to  the  plaintiff,  under  the  provision 
of  the  statute,  irrespective  as  to  who  had  title  to  the  bond,  and 
that,  if  the  facts  had  been  proven,  the  court  might  have 
adjudged  that  the  complaint,  so  far  as  it  sought -a  foreclosure 
of  the  mortgage,  should  be  dismissed,  and  either  given  judg- 
ment for  the  plaintiff  upon  the  bond,  or  made  the  dismissal 
without  prejudice  to  bring  another  action  upon  the  bond. 
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This  latter  ground  was  not  taken  at  the  trial  as  will  appear 
from  the  offer  which  I  have  quoted.  The  attention  of  the 
court  was  not  called  to  the  fact  that  the  evidence  was  claimed 
to  be  admissible  only  to  affect  the  demand  for  a  foreclosure  of 
the  mortgage.  The  offer  was  general  to  prove  illegality  in 
the  consideration  of  both  bond  and  mortgage.  That  it  was 
inadmissible  as  to  the  bond  is  apparent,  and,  so  far,  the  ruling 
of  the  court  was  right,  and  I  am  inclined  to  think  the  appel- 
lant cannot  now  claim  a  limited  application  of  the  evidence  as 
a  ground  of  error. 

But,  regarding  the  form  of  the  offer  as  of  no  consequence, 
our  opinion  is  that  the  statute  cannot  have  such  a  construction 
as  to  make  it  operative  to  transfer  to  the  mortgagor's  heirs 
title  to  the  mortgage  alone. 

The  statute  against  betting  and  gaming  was  enacted  as  a 
protection  of  the  public  morals.  The  intention  of  the  legis- 
lature was  to  discourage  and  repress  gambling  in  all  its  forms, 
and  the  law  under  consideration,  having  been  enacted  for  the 
public  good,  is  to  be  construed  so  as  to  accomplish,  so  far  as 
possible,  the  suppression  of  the  mischief  against  which  it  was 
directed.  {Buchnan  v.  Pitcher^  1  N.  Y.  396;  Storey  v. 
Brennarij  15  id.  527.) 

The  intention  is  that  the  offender  against  the  laws  prohibit- 
ing gambling  is  to  be  punished  by  being  deprived  of  any  real 
estate  mortgaged  or  conveyed  to  secure  the  gambling  debt,  and 
that  real  estate  so  mortgaged  or  conveyed  shall  pass  to  the 
heirs  of  the  offender.  The  statute  saves  the  security  or  con- 
veyance for  the  single  purpose  of  preserving  the  real  estate  to 
the  heirs  of  the  mortgagor  or  grantor.  As  to  a  mortgagee, 
both  bond  and  mortgage  are  void,  but  the  mortgage  is  pre- 
served as  a  medium  to  transfer  the  land  to  the  mortgagor's 
heirs. 

But  such  a  result  could  be  accomplished  only  through  a  fore- 
closure of  the  mortgage,  and  it  needs  no  ai^ument  to  show 
that  the  purpose  of  the  statute  would  be  defeated  if  the  mort- 
gage should  belong  to  one  person  and  the  bond  to  another. 

The  learned  counsel  for  the  respondent  takes  two  positions 
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which  are  absolutely  inconsistent.  He  argues,  first,  that  the 
bond  and  mortgage  are  to  be  regarded  as  a  single  security 
affecting  real  estate  and  both  pass  under  the  statute  and  can  be 
enforced  by  the  mortgagor's  heirs.  That  the  witness  was  not 
pecuniarily  interested  in  that  result,  as  his  liability  to  pay  the 
debt  was  not  thereby  affected.  Hence  the  evidence  was 
admissible.  His  second  proposition  is  that  the  mortgage  alone 
affects  the  land,  and  that  the  court  could  have  severed  the 
securities  and  dismissed  the  complaint  so  far  as  it  sought  a  sale 
of  the  real  estate.  That  under  this  construction  the  evidence 
was  admissible  as  it  did  not  affect  the  liability  of  the  witness 
on  the  bond.  The  argument  presented  by  the  learned  counsel 
in  the  first  point  is  a  complete  answer  to  his  second  proposi- 
tion. I  quote  from  his  brief.  "  The  statute  expressly  states 
that  the  securities  where  they  affect  real  estate,  shall  immedi- 
ately  upon  the  execution  thereof,  be  taken  and  held  for  the 
use  of  Mrs.  Lord's  children.  In  other  words,  the  fact  that  a 
part  of  the  consideration  was  for  a  gambling  debt,  works  a 
transfer  and  assignment  of  the  mortgage.  I  submit  that  that 
being  so,  to  carry  out  the  intent  and  purpose  of  the  statute 
effectively  it  must  be  held  that  the  bond,  whicli  is  a  part  of 
the  same  transaction,  comes  within  the  saving  grace  of  the 
statute  and  inures  for  the  benefit  of  the  children  of  Mrs.  Lord 
alike  with  the  mortgage.  If  that  is  not  so  then  the  statute  is 
meaningless  and  the  object  sought  to  be  accomplished  by  the 
statute  utterly  fails.  It  cannot  be  claimed  that  in  such  a  ca^e 
as  this  the  statute  contemplated  that  the  mortgage  should 
belong  to  one  person  and  the  bond  to  another.  The  beneficial 
interest  in  the  debt  is,  however,  included  in  the  assignment  of 
the  mortgage,  although  the  terms  of  the  assignment  embraces 
the  mortgage  alone.  This  would  be  the  presumed  intention  of 
the  parties  in  all  cases  when  the  debt  has  not  been  already 
transferred  to  another.  The  mortgage  being  merely  an  inci- 
dent of  the  debt  cannot  be  assigned  separately  from  it  so  as  to 
give  any  beneficial  interest.  (Jones  on  Mortgages,  §  805.)  If 
then  the  intent  of  the  statute  was  to  confer  the  beneficial 
interest  in  the  mortgage  to  the  children  of  Mrs.  Lord,  as  to 
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which  there  is  no  question,  the  necessary  effect  must  be  that 
the  bond,  the  evidence  of  the  debt,  must  go  with  it" 

We  concur  in  this  reasoning,  but  we  do  not  adopt  the  coun- 
seVs  conclusion  that  the  bond  absolutely  passes  to  the  mort- 
gagor's heirs,  and  such  construction  is  not  necessary  to  carry 
out  the  purposes  of  the  statnte.  The  bond  is  not  of  itself  a 
security  affecting  real  estate,  and  only  so  far  as  it  is  essential 
to  give  validity  to  the  mortgage  in  the  hands  of  the  mortgagor's 
heirs,  is  it  necessary  to  hold  that  it  comes  under  the  operation 
of  the  statute. 

If  the  amount  of  the  debt  is  less  than  the  value  of  the  real 
estate  the  bond  to  the  whole  amount  would  necessarily  pass 
because  the  heirs  would  acquire  such  an  interest  in  the  real 
estate  only  as  is  equal  to  the  amount  of  the  debt  attempted  to 
be  secured,  and  the  practical  operation  of  the  statute  in  such 
case  would  lead  simply  to  the  foreclosure  of  the  mortgage,  a 
sale  of  the  land  and  payment  of  the  amount  secured.  But  it 
would  be  otherwise  in  case  the  amount  of  the  debt  exceeded 
the  value  of  the  land.  In  such  case  the  heirs  acquiring  no 
right  to  the  bond,  except  so  far  as  it  was  necessary  to  support 
the  mortgage,  it  to  the  extent  of  any  excess  over  the  value  of 
the  land  would,  under  the  statute,  be  "  utterly  void "  and 
would  be  extinguished. 

It  follows  that  the  result  of  proving  the  facts  set  out  in  the 
answer  and  which  it  was  proposed  to  prove  by  the  witness 
George  Lord  would  be  to  confine  the  enforcement  of  the  bond 
and  mortgage  to  the  land  and  destroy  the  personal  liability  of 
the  obligors  upon  the  bond,  and  as  the  only  judgment  sought 
against  the  witness  was  for  any  deficiency  that  might  exist 
after  a  sale  of  the  land,  he  was  directly  interested  in  the  event 
of  the  action  and  incompetent  to  testify  to  any  transaction 
with  the  deceased  mortgagee,  and  his  evidence  was  properly 
excluded. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affinned. 

All  concur,  except  Bradley,  J.,  not  voting. 

Order  reversed  and  judgment  aflBrmed. 
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Abraham  Rothschild,  Respondent,  v.  Clabenoe  Whitman 

et  al.,  Appellants. 

Plaintiff's  complaint  alleged  in  substance  that  defendant-s,  without  prob- 
able cause,  "wrongfully,  unlawfully  and  maliciously  begun  an  action*' 
against  plaintiff  and  caused  him  to  be  arrested  and  imprisoned  under 
an  order  of  arrest  issued  therein;  that  the  order  of  arrest  was  vacated  and 
plaintiff  was  discharged  on  the  ground  that  it  "  was  illegal,  unauthor- 
ized, and  that  the  court  had  no  jurisdiction  to  grant  the  same."  Two  of 
the  defendants  set  up  as  a  counter-claim  that  plaintiff,  as  the  manager 
of  a  certain  firm,  by  fraud,  deceit  and  false  representations,  induced 
defendants  to  sell  it  goods  on  credit,  knowing  that  the  firm  would  and 
could  not  pay;  that  after  the  receipt  of  said  goods,  the  firm  and  plain- 
tiff, with  intent  to  cheat  and  defraud  and  in  pursuance  of  their  intent 
not  to  pay,  secretly  disposed  of  said  goods;  that  the  matters  so  alleged 
constituted  one  of  the  causes  of  action  for  which  the  arrest  complained 
of  was  made,  and  that  the  order  of  arrest  was  vacated,  not  on  the  ground 
that  said  allegations  were  untrue,  but  because  of  the  misjoinder  of 
causes  of  action  and  parties.  Hdd,  that  a  demurrer  to  the  answer  was 
properly  sustained;  that  it  did  not,  within  the  meaning  of  the  Code  of 
Civil  Procedure  (§  501),  set  forth  facts  constituting  a  cause  of  action 
arising  out  of  the  transaction  set  forth  in  the  complaint;  nor  was  it  con- 
nected with  the  subject  of  the  action,  whether  it  was  to  be  considered 
as  an  action  for  false  imprisonment  or  malicious  prosecution;  that  the 
complaint  and  answer  set  forth  distinct  and  independent  torts,  with  no 
necessary  or  legal  connection  between  them. 

Reported  below,  57  Hun,  185. 

(Submitted  March  22,  1892;  decided  April  26,  1892.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  6,  1890, 
which  reversed  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and  sus- 
tained  a  demurrer  to  a  counter-claim  pleaded  by  three  of  the 
defendants. 

The  plaintiff  alleged  in  his  complaint  that,  on  the  1st  of 
September,  1887,  the  defendants,  "  not  having  any  just  or  prob- 
able cause  of  action  against  the  plaintiff,  did  *  *  *  wrong- 
fully, unlawfully  and  maliciously  begin  an  action  against" 
him,  and  "  did  cause  to  be  issued  out  of  the  Supreme  Court 
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*  *  *  a  certain  alleged  order  of  arrest "  therein,  and  did 
cause  him  to  be  arrested  thereunder  and  kept  in  custody  for 
about  a  week,  so  that  he  was  compelled  to  abandon  his  busi- 
ness and  expend  a  large  sum  of  money  '^  in  and  about  said 
arrest"  He  further  alleged  that  afterwards,  on  his  motion, 
the  order  of  arrest  was  duly  vacated  ^  upon  the  ground  that 
the  same  was  illegal,  unauthorized  and  that  the  court  had  not 
jurisdiction  to  grant  the  same,  *  *  *  and  defendant  dis- 
charged thereunder,  and  that  said  proceeding  has  been  wholly 
and  finally  terminated  in  favor  of  the  plaintiff  and  against  the 
said  defendants  by  final  order  of  the  said  court." 

The  defendants  Whitman  and  Creighton,  after  pleading 
certain  defenses,  alleged  ^^  for  a  further  defense  and  by  way  of 
counter-claim,"  that  the  plaintiff,  as  the  manager  of  a  certain 
firm,  induced  them  to  sell  it  goods  worth  $2,790.23,  on  credit, 
knowing  and  intending  that  said  firm  ^^  would  not  and  could 
not "  pay  for  the  same,  and  that  he  effected  said  sale  by  fraud, 
deceit  and  false  representations  as  to  the  financial  standing  of 
said  firn\;  that  after  the  receipt  of  said  goods  and  others  of 
great  value  obtained  in  the  same  way  from  other  persons,  the 
plaintiff  and  said  firm,  '^  with  intent  to  cheat  and  defraud  their 
creditors,  and  in  execution  of  their  intention  not  to  pay  for  " 
the  same,  secretly  shipped  them  away  and  concealed,  sold  and 
otherwise  disposed  of  the  bulk  thereof ;  that  the  plaintiff  used 
the  proceeds  of  the  goods  so  obtained  and  disposed  of  to 
reopen  one  of  the  stores  formerly  occupied  by  said  firm,  and 
to  conduct  therein,  under  another  name,  a  business  of  the  same 
character  that  he  had  lately  conducted  as  manager ;  that  the 
defendants  had  no  knowledge  of  the  falsity  of  said  representa- 
tions, but  relied  upon  the  same  and  were  deceived  thereby  to 
their  damage  in  the  sum  of  $2,790.23;  'Hhat  the  matters 
hereinbefore  alleged  constitute  part  of  the  grounds  and  one  of 
the  causes  of  action  for  which  the  arrest  of  the  plaintiff,  com- 
plained of  in  this  action,  was  made,  and  the  vacating  of  said 
arrest  was  not  on  the  ground  that  said  allegations  were  untrue, 
but  because  of  a  misjoinder  of  causes  of  action  and  parties." 
SioBJCU— V0L.LXXXVII.        60 
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By  a  separate  answer  the  same  facts  were  pleaded  "  by  way 
of  mitigation  and  defense."  ^ 

The  plaintiff  demurred  "  to  the  alleged  counter-claim,"  on 
the  ground  that  '^  it  does  not  constitute  a  cause  of  action  aris- 
ing out  of  the  contraet  or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiiFs  claim,  nor  is  it  connected 
with  the  subject  of  the  action." 

The  Special  Term,  in  overruling  the  demurrer,  held  that  if 
the  complaint  was  for  malicious  prosecution,  the  counter-<;laim 
was  properly  pleaded ;  that  if  it  was  for  false  imprisonment^ 
the  counter-claim  was  not  properly  pleaded  ;  that  as  the  com- 
plaint was  susceptible  of  either  construction,  the  meaning  least 
favorable  to  the  pleader  should  be  taken  and  that  the  plaintiff 
by  alleging  malice  and  want  of  probable  cause  was  estopped 
from  saying  that  there  was  no  connection  between  the  counter- 
claim and  the  subject  of  the  action. 

The  General  Term  reversed  upon  the  ground  that  the 
counter-claim  was  not  connected  with  the  subject  of  the  action 
in  any  legal  sense,  and  that  it  did  not  arise  out  of  fl\e  same 
transaction. 

John  S.  Davenport  for  appellants.  The  counteiMjlaim  cause 
of  action  is  "connected"  with  the  subject  of  this  action  within 
the  meaning  of  section  501  of  the  Code.  {Carpenter  v.  H, 
Z.  /  Co.,  93  N.  Y.  552 ;  G.  <&  JT.  2f.  Co.  v.  Hall,  61  id. 
226.)  The  plaintiff  must  prove  affirmatively  want  of  probable 
cause  and  malice.  {Anderson  v.  Howe,  116  N.  Y.  336.) 
This  action  is  clearly  for  malicious  prosecution.  {Marx  v. 
Townsend,  97  N.  Y.  590-601.)  If  the  complaint  is  suscep- 
tible of  two  meanings,  plaintiff  must  accept  our  election  of 
that  which  is  most  unfavorable  to  his  demurrer.  {Clark  t. 
DiUon,  97  N.  Y.  370.) 

OUo  Ilorwitz  for  respondent.  A  counter-claim  must  be 
connected  with  the  subject  of  the  action,  or  arise  out  of  the 
transaction  set  forth  as  the  foundation  of  the  plaintiff's  claim. 
{Grange  v.  Gilbert,  44  Hun,  9 ;  People  v.  Dennison,  84  N. 
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Y.  272 ;  Edgerton  v.  Poffe,  20  id.  281,  285 ;  Chambaret  v. 
Cafffiey,  10  Abb.  Pr.  [N.  S.]  311 ;  Henry  v.  Henry,  17  Abb* 
Pr.  411 ;  Schnaderheck  v.  Worth,  8  id.  37.)  A  cause  of 
action  in  tort  cannot  be  set  up  as  a  counter-claim  in  another 
action  in  tort.  {Campion  v.  Elliott,  16  J.  &  S.  211 ;  AaJcins 
V.  Heam,  3  Abb.  Pr.  184.)  A  demurrer  admits  only  facts 
well  pleaded,  and  not  legal  conclusions  or  inferences.  {Mas- 
terson  v.  Tovmshend,  123  N.  Y.  461 ;  Bogardus  v.  N,  Y,  Z. 
Ins.  Co.,  101  id.  337 ;  Bonnell  v.  Griswold,  68  id.  294.) 

Vann,  J.  A  counter-claim  must  tend  in  some  way  to  defeat 
or  diminish  the  plaintiffs  recovery,  and  must  be  either  (1)  a 
cause  of  action  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaiiit  as  the  foundation  of  the  plaintiffs  claim, 
or  connected  with  the  subject  of  the  action,  or  (2)  in  an  action^ 
on  contract,  any  other  cause  of  action  on  contract  existing  at 
the  commencement  of  the  action.  (Code  Civ.  Pro.  §  501.). 
The  counter-claim  in  question  is  a  cause  of  action  tending  to 
diminish  the  plaintiffs  recovery,  and  to  that  extent,  conforms, 
to  the  requirements  of  the  statute.  As  this  is  not  an  action  on 
contract,  before  we  can  determine  that  the  counter-claim  should 
stand  as  a  pleading,  we  must  ascertain  whether  it  arose  out  of 
the  transaction  set  forth  in  the  complaint,  and  if  it  did  not,, 
whether  it  is  conneopted  with  the  subject  of  the  action  within 
the  meaning  of  the  Code.  What  is  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiffs  claim  ?  It 
is  the  commencement  of  an  action  against  him,  with  malice 
and  without  probable  cause,  and  his  arrest  therein  under  pro- 
cess that  was  afterwards  set  aside  as  illegal.  What  is  the 
counter-claim?  A  cause  of  action  for  damages  caused  by 
deceit  in  the  purchase  of  goods  on  credit.  The  deceit  was 
practiced  and  the  goods  obtained  in  January,  1887,  while  the 
action  was  commenced  and  the  arrest  made  in  the  following 
September* 

While  the  deceit  was  the  inducement  to  the  action  and 
arrest,  it  arose  out  of  neither,  because  it  preceded  both  and 
existed  independently  of  both.     Although  it  was  the  alleged 
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ground  of  the  action  and  arrest,  it  waa  not  the  caaae  of  either, 
but  was  rather  the  pretext  or  ostensible  reason.  A  groundlesB 
and  malicious  prosecution  is  caused  by  the  act  of  commencing 
the  action,  not  by  the  reasons  giv^en  for  commencing  it.  An 
illegal  arrest,  such  as  that  in  question,  is  caused  by  the  issuing 
and  service  of  the  order  of  arrest,  not  by  the  facts  recited 
therein.  There  is  no  relation  of  cause  and  effect  between  an 
illegal  act,  or  the  determination  to  do  one,  and  the  excuse 
alleged  for  doing  it.  We  think  that  the  claim  and  counter- 
•claim  did  not  arise  out  of  the  same  transaction,  and  that  the 
plaintiff's  claim  rests  upon  an  entirely  different  foundation 
from  the  defendants'  counter-claim.  Each  was  a  separate  and 
distinct  wrong  and  a  transaction  by  itself. 

The  question  remains  whether  the  counter-claim  was  con- 
nected with  the  subject  of  the  action,  or  in  other  words,  with 
the  facts  constituting  the  plaintiff's  cause  of  action.  (Cham* 
horet  V.  Cagney^  2  Sweeney,  378 ;  Lekmair  v.  Chriswold^  8 
J.  &  S.  100.) 

The  complaint  and  answer  set  forth  independent  torts,  dif- 
fering radically  in  nature  and  committed  upon  occasions  widely 
;separated.  Whether  the  subject  of  the  action  is  malicious 
prosecution,  or  false  imprisonment,  it  is  distinct  and  independ- 
ent of  the  claim  of  the  defendants.  There  is  no  necessary  or 
legal  connection  between  the  two.  It  is  not  like  an  action  for 
converting  wood  and  a  counter-claim  for  waste  in  cutting  the 
43ame  wood  {Carpenter  v.  Manhattam  Life  Ins,  Co.y  93  N.  Y. 
552),  or  where  certain  goods  are  the  subject  of  the  action  and 
a  claim  iu  made  for  the  value  of  the  same  goods  {TTkompson'v, 
Kesselj  30  N.  Y.  383),  or  where  a  mutual  claim  is  made  to  a 
trade-mark  (Glen  cfe  Hall  Mfg.  Co.  v.  Hail,  61  N.  Y.  226). 

On  the  contrary  the  effort  is  here  made  to  set  up  one  tort 
committed  in  January  against  another  committed  in  S^>tem- 
ber,  the  one  being  for  an  injury  to  property  and  the  other  for 
an  injury  to  the  person.  The  circumstance  that  the  deceit 
which  constituted  the  former  was  the  pretext  or  excuse  for 
perpetrating  the  latter,  establishes  no  such  connection  as  to 
satisfy  the  statute,  any  more  than  if  A.  slanders  B.  on  the 
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Fourth  of  Julj  and  B.  thrashes  him  for  it  at  Christmas. 
{Schnaderheck  v.  Wortii^  8  Abb.  Pr.  37  ;  FeUertnan  v.  Dolan^ 
7  id.  395 ;  Aekins  v.  Beams,  3  id.  184,  187.) 

The  judgment  should  be  affirmed,  with  costs,  with  leave  to 
the  defendants  to  amend  their  answer  within  twenty  days^ 
upon  the  payment  of  costs. 

All  concur. 

Judgment  affirmed. 

Charles  S.  Hine,  Respondent,  v.  The  Manhattan  Railway 

Company  et  al.,  Appellants. 

In  an  action  by  an  abutting  owner  to  restrain  the  operation  of  defendants* 
elevated  railroad,  in  a  street  in  front  of  plaintiff's  premises,  for  the  pur- 
pose of  showing  the  permanent  or  fee  damages,  plaintiff  was  permitted 
to  testify  that  certain  offers  had  been  made  to  him  for  the  premises 
before  the  construction  of  the  railroad.  Held,  error;  that  the  testimony 
was  simply  the  declarations  or  opinions  of  others  as  to  value;  also,  that 
for  such  a  purpose  offers  might  not  be  proved  even  by  the  parties 
making  them. 

Harrison  v.  Qlater  (72  N.  Y.  451),  distinguished. 

Hine  v.  M,  R.  Co.  (26  J.  &  8.  877),  reversed. 

(Argued  March  22.  1892;  decided  Apnl  26,  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  3,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  decision  of  the  court  on  trial  at  an 
equity  term. 

This  action  was  brought  to  recover  damages  to  plaintiff's 
premises  in  the  city  of  New  York  caused  by  the  building  and 
maintenance  of  defendants'  road,  and  for  an  injunction  restrain- 
ing its  further  operation. 

The  judgment  awards  to  the  plaintiff  the  sum  of  $8,824.92 
damages,  and  contains  an  injunction  restraining  the  defend- 
ants from  the  further  maintenance  and  operation  of  their  ele- 
vated railway  in  front  of  plaintiff's  premises,  No.  13  Bowery, 
unless  within  the  time  fixed  by  the  judgment  they  pay  to  the 
plaintiff  the  sum  of  $12,500. 
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The  question  discuesed  on  this  appeal  relates  to  the  admissioQ 
in  evidence  of  statements  on  the  part  of  the  plaintiff  that  he 
had  been  offered  certain  prices,  which  he  named,  for  his  prop- 
■erty  before  the  construction  of  the  elevated  railroad. 

The  following  questions,  among  others,  were  asked  by  the 
plaintiff's  counsel : 

"  Q.  Before  the  elevated  railroad  was  built,  did  you  have 
any  offers  of  parties  who  sought  to  buy  the  premises  of  you, 
and  if  so,  what  did  they  offer  you  for  the  property  i  [Counsel 
for  the  defendants  objected  to  the  questions  as  immaterial, 
incompetent  and  irrelevant ;  also,  as  not  within  the  issue  in 
this  action.  The  court  overruled  the  objection,  and  counsel 
for  the  defendants  duly  excepted.]  A.  In  1871  or  1872, 1  do 
not  recollect  which,  I  was  offered  a  bona  fide  cash  offer  of 
$60,000  for  the  property.  I  was  then  getting  $5,700  a  year 
rent  for  it  I  was  after  that  frequently  offered  $55,000 ;  then 
I  was  getting  $5,400  a  year  rent  for  it  I  refused  the  offer. 
*  *  *  Q.  You  understood  that  offer  for  this  property  to 
be  a  hona  fide  offer  ?  [The  same  objection,  ruling  and  excep- 
tion.]    A.  I  understood  it  to  be  a  hona  fide  offer." 

Bramard  ToUes  for  appellants.  It  was  error  to  admit 
Mr.  Hine's  statement  of  what  he  was  offered  for  the  property 
before  the  railroad  was  built.  {Lawrence  v.  M,  E,  li.  Co^ 
15  Daly,  502;  Teale  v.  M.  E.  R.  Co.,  61  Hun,  613;  Toung 
V.  Atiooodj  5  id.  234;  Whitney  v.  Thacher,  117  Mass.  523; 
Dickenson  v.  Fitchburg,  13  Gray,  516,  554 ;  Drury  v.  M.  B. 
R.  Co.,  127  Mass.  571 ;  Oiirrie  v.  IT.,  etc.,  R.  Co.,  52  N.  J.  L 
381 ;  Watson  v.  M.,  etc.,  R.  Co.,  75  Wis.  332 ;  Z.,  etc.,  R.  Go. 
V.  Ryan,  64  Miss.  399 ;  S.  J.,  etc.,  R.  Co.  v.  Orr,  8  Kan.  419; 
Battin  V.  Healy,  36  How.  Pr.  346 ;  Craw  v.  Becker,  5  Eobt 
"262.)  The  circumstance  that  there  is  enough  other  testimony 
in  the  case  to  sustain  the  judgment  does  not  authorize  an 
affirmance.  {Foote  v.  Beecher,  78  N.  Y.  155 ;  Holcoinb  v. 
Hokomh,  95  id.  315,  329 ;  HvhbeU  v.  Schreyer,  4  Daly,  862, 
382 ;  Schoonmaker  v.  Wolford,  20  Hun,  166 ;  Church  v.  Kidd, 
3  id.  254 ;  Vamum  v.  Hart,  14  N.  Y.  S.  R.  140,  147 ;  Daty 
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V.  Stanton,  18  id.  427 ;  liog^rs  v.  Wheeler,  6  Lans.  420.)  The 
court  was  bonnd  to  determine  the  value  of  the  easement  justly 
and  trulj  and  upon  legal  evidence.  {Doyle  v.  M.  E,  R,  Co,, 
128  N.  Y.  488 ;  Oray  v.  M.  R.  Co.,  Id.  499 ;  A.  B.  N.  Co. 
V.  iV:  Y.  E.  R.  Co.,  41  N.  Y.  S.  R.  531 ;  Bohm  v.  M.  E.  R. 
Co.,  42  id.  247 ;  Soiners  v.  M.  E  R.  Co.,  Id.  247 ;  OdeU  v.  iT. 
Y.  E.  R.  Co.,  Id.  592.)  It  was  error  to  permit  the  witness, 
Schwartz,  to  give  his  opinion  as  to  the  landlord's  reason  for 
reducing  the  rent.    {Riley  v.  Mayor,  etc.,  96  N.  Y.  331.) 

William  H.  Amoux  and  John  R.  MacArther  for  respond- 
ent. Within  the  discretion  of  the  judge,  evidence  of  unac- 
cepted bona  fide  oflEers  for  the  purchase  or  sale  of  property  is 
admissible  and  competent  evidence  of  the  market  value  of  such 
property!  {Eidler  v.  Paine,  34  Hun,  167 ;  Harrison  v. 
Olover,  72  N.  Y.  451 ;  B.  M.  Ins.  Co.  v.  Slocovitch,  23  J.  & 
S.  456 ;  Dalryrnple  v.  Hanneron,  54  N.  Y.  654 ;  Thurher  v. 
Th&mpson,  21  Hun,  472;  Durst  v.  Burton,  47  N.  Y.  167.) 
If  the  law  were  otherwise,  and  offers  for  the  purchase  of  prop- 
erty are  inadmissible  as  evidence  of  value,  the  ruling  of  the 
court  below  in  admitting  such  eviderme  was  not  prejudicial  to 
defendant,  and,  therefore,  the  judgment  recovered  will  not  be 
disturbed.  {McOean  v.  M.  R.  Co.,  117  N.  Y.  219 ;  Forrest 
T.  Forrest,  25  id.  510 ;  People  v.  Gonzales,  35  id.  59 ;  Tenn^ 
T.  Berger,  93  id.  524 ;  Stephens  on  Ev.  245.) 

Parker,  J.  The  relief  sought  by  plaintiff  rendered  it 
important  that  he  should  show  the  market  value  of  the  prem- 
ises in  controversy,  prior  to  the  building  of  defendants'  railroad. 

Part  of  the  evidence  introduced  for  that  purpose  consisted 
of  his  own  testimony,  to  the  effect  that  he  had  received  certain 
offers  for  the  property. 

We  agree  with  the  General  Term  that  the  court  erred  in 
receiving  it. 

It  must  be  borne  in  mind  that  we  are  not  considering  the 
admissibility  of  an  offer  made  in  an  open  market,  such  as  the 
Produce  Exchange,  for  an  article  of  recognized  uniform  char- 
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acter,  constantly  bought  and  sold  in  the  market,  and  having  a 
place  in  the  daily  reports  of  prices  current,  such  as  number  one 
wheat,  or  corn ;  but  that  of  an  unaccepted  offer  for  a  piece  of 
real  estate,  having  a  market  value  it  is  true,  but  one  not  gen- 
erally known  in  the  market  or  to  the  public.  Such  market 
value  may  be  shown  by  the  testimony  of  competent  witnesses 
but  not  by  an  offer. 

In  the  first  place,  the  evidence  adduced  in  this  case  is  objec- 
tionable, because  it  places  before  the  court  or  jury  an  absent 
person's  declaration  or  opinion  as  to  value,  while  depriving 
the  adverse  party  of  the  benefit  of  cross-examination. 

The  highest  value  at  which  an  offer,  standing  alone,  can  be 
estimated  is,  that  it  represents  the  opinion  of  him  who  makes 
it  as  to  the  worth  of  the  property.  Nevertheless,  the  asser- 
tion that  he  offered  to  part  with  his  monoy,  might  give  to  such 
hearsay  opinion  more  weight  with  a  jury,  than  an  opinion 
given  by  a  witness  before  them,  not  thus  supported.  While, 
notwithstanding,  his  opinion  was  backed  by  a  promise  to  pay 
money,  which  was  not  enforceable,  he  may  not  have  been 
competent  in  a  legal  sense  to  express  an  opinion  on  the  sub- 
ject. If  he  was,  other  reasons  may  have  prompted  the  offer 
than  an  expectation  of  actually  becoming  the  purchaser ;  or  of 
obtaining  it  at  its  market  value. 

But  we  pass  to  the  objection  that  in  such  a  case  as  we  have 
under  consideration,  offers  may  not  be  proven  even  by  the 
party  making  them. 

The  General  Term  of  the  fourth  department,  liad  the  ques- 
tion before  it  in  Keller  v.  Paine  (34  Hun,  167-177).  And  in 
discussing  the  question  the  court  said : 

^^  It  has  been  intimated  in  some  cases  that  offers  are  some 
evidence  of  value.  But  it  is  a  class  of  evidence  which  it  is 
much  safer  to  reject  than  to  receive.  Its  value  depends  upon 
too  many  circumstances.  If  evidence  of  offers  is  to  be  received 
it  will  be  important  to  know  whether  the  offer  was  made  in 
good  faith,  by  a  man  of  good  judgment,  acquainted  with  the 
value  of  the  article  and  of  sufficient  ability  to  pay;  alBO 
whether  the  offer  was  cash,  for  credit,   in  exchange,  and 
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whether  made  with  reference  to  the  market  value  of  the  article, 
or  to  supply  a  particular  need  or  to  gratify  a  fancy.  Private 
offers  can  be  nmlti  plied  to  any  extent  for  the  purpose  of  a 
cause,  and  tlie  bad  faith  in  which  they  were  made  would  be 
difficult  to  prove." 

The  reasons  thus  assigned  in  support  of  the  decision  made 
we  fully  approve. 

That  decision  has  been  followed  in  Leale  v.  Met.  EL  li,  li, 
Co,  (61  Hun,  613) ;  Lawrence  v.  Met  EL  R.  R,  Co.  (15  Daly, 
502). 

The  proposition  has  been  asserted  in  Ross  v.  Met  EL 
R.  Co.  (29  St.  Rep.  517);  Keeh  v.  Met  EL  R.  Co.  (31 
id.  406). 

It  has  also  been  applied  to  offers  relating  to  personal  prop- 
erty. (Young  v.  Aiwood,  5  Hun,  234;  Linde  v.  Repiihlio 
F.  Ins.  Co.,  18  J.  &  S.  362;  WeU  v.  Reilly,  16  id.  531.) 
It  is  so  held  in  other  jurisdictions.  {Fowler  v.  Co.  Com.  of 
Middlesex,  6  Allen,  92-96 ;  Whitney  v.  Thacher,  117  Mass. 
523-527;  Wood  v.  Firemens'  Ins.  Co.,  126  id.  316-319; 
Louisville,  N.  O.  d&  Texas  R.  R.  Co.  v.  Ryan,  64  Miss.  399- 
404 ;  St.  Joseph  xfe  Denver  R.  R.  Co\  v.  Orr,  8  Kansas,  419- 
424.) 

In  the  few  cases  which  may  be  found  holding  the  otlier  way 
the  question  does  not  seem  to  have  received  much  considera- 
tion from  the  courts  rendering  the  decisions,  and  the  absence 
of  argument  in  their  support  renders  unnecessary  any  special 
reference  to  them. 

Respondent's  counsel  insists  that  Harrison  v.  Glover  (72  N. 
Y.  451)  is  an  authority  against  the  position  liere  approved,  but 
we  do  not  so  read  it.  There  the  plaintiff  employed  the  defend^ 
ants  to  sell  blankets  at  a  price  not  less  than  the  manufacturing 
corporation  of  D.  &  Co.  marketed  blankets  of  their 
manufacture. 

The  question  was,  what  did  the  parties  intend  by  this  con- 
tract ?  Did  they  intend  to  make  the  actual  sales  by  D.  &  Co. 
of  their  blankets  the  test  or  the  price  at  which  they  held 
thetn  ? 
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Judge  Andrews  said :  "  It  was  competent  for  the  parties  to 
provide  that  the  price  of  D.  &  Co.'s  blankets,  as  ascertained 
by  the  actual  sales  only,  should  govern  the  price  of  the  plain- 
tiff's blankets.  But  the  parties  did  not  understand  this  to  be 
the  meaning  of  the  contract,"  and  this  statement  is  followed 
by  an  argument  on  the  part  of  the  learned  judge  to  show  that 
the  contract  which  the  parties  intended  to  make,  and  did,  was 
that  the  defendant  should  be  governed  by  sales,  or  by  ascer- 
tained bona  fide  offers  to  sell. 

The  discussion  had  reference  solely  to  the  test  which  the 
parties  had  established  by  their  contract,  and  was  not  intended 
to  and  does  not  affect  the  question  before  us. 

While  we  agree  with  the  General  Term  in  the  view  expressed 
touching  the  question  so  far  considered,  we  cannot  indorse  the 
position  taken  that  a  reversal  should  not  be  had  because  such 
testimony  did  not  affect  the  result.  We  do  not  well  see  how 
this  court  can  ascertain  or  determine  what  weight  it  had.  The 
question  of  value  was  sharply  contested,  and  if  we  cannot  say 
that  this  testimony  did  not  influence  the  decision  of  the  court 
the  appellant  is  entitled  to  have  its  admission  declared  to  con- 
stitute reversible  error. 

The  preemption  necessarily  arises  from  the  situation  pre- 
sented by  the  evidence  and  the  decision  of  the  court,  tliat  the 
evidence  was  considered,  and  it  is  strengthened  by  the  fact 
that  the  trial  court  after  passing  on  tlie  admissibility  of  the 
testimony  and  listening  to  the  answer  of  the  witness,  asked  the 
plaintiff  how  long  before  the  building  of  the  road  the  offer  of 
$55,000  was  made. 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 
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Susan  Jefferson  et  al.,  Respondents,  v.  The  New  York 
Elevated  Railroad  Company  et  al.,  Appellants. 

Where  in  an  action  by  an  abutting  owner  against  an  elevated  railroad  oonoL- 
pany  to  restoun  the  operation  of  its  road  in  a  street,  the  question  of 
fee  damages  is  gone  into  for  the  purpose  of  determining  the  sum  to  be 
paid  by  defendant  for  a  conveyance  of  plaintiff's  rights  in  the  street  of 
which  he  has  been  deprived,  the  opinions  of  witnesses  as  to  what  plain- 
tiff's premises  would  have  been  worth  if  they  were  unaffected  by  the 
road  and  its  operation,  is  incompetent. 

To  questions  calling  for  such  testimony  defendant  objected,  "as  incom- 
petent *  ♦  ♦  and  conjectural,  ♦  ♦  ♦  and  not  within  the  com- 
petency of  any  witness."  Held,  that  the  objections  were  sufficient  to 
present  the  question. 

(Argued  March  24.  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  May,  1890,  which  afSirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  was  an  action  to  restrain  the  defendants  from  main- 
taining and  operating  an  elevated  railway  in  front  of  premises 
belonging  to  the  plaintiffs  known  as  No.  934  Ninth  avenue ; 
to  recover  the  damages  already  sustained  by  reason  of  the  con- 
struction and  operation  of  said  railway  and,  in  case  the  defend- 
ants are  permitted  to  continue  to  operate  the  same,  to  compel 
them  to  pay  permanent  damages  sustained  by  the  plaintiffs  in 
consequence  thereof. 

The  judgment,  as  entered,  awarded  the  sum  of  $2,000  for 
damages  already  sustained,  with  a  permanent  injunction  against 
the  further  operation  of  the  railroad,  provided  the  defendants 
should  not  within  a  specified  time  tender  to  the  plaintiffs  for 
execution  a  conveyance  of  the  "  easements "  found  to  have 
been  taken,  and  upon  the  execution  and  delivery  of  the  same, 
pay  them  the  sum  of  $4,000,  besides  interest. 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 
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Satfiud  Blythe  Rogers  for  appellants.  It  was  error  to  refuse 
to  find  tliat  the  premises  in  question  had  been  benefited  by 
the  i*ailroad  and  the  station  at  Hfty-ninth  street.  {Kennedy 
V.  Porter,  109  N.  Y.  520,  534 ;  liohra  v.  M,  E,  R,  Co.,  42 
N.  Y.  S.  E.  247 ;  hi  re  Packer,  140  U.  S.  360,  370 ;  McOean 
V.  Jf.  R,  Co,,  117  N.  Y.  219;  Starhird  v.  Barroicss  43  id. 
SOO ;  Flyrm  v.  Taylor,  127  id.  600.)  It  was  error  to  admit 
the  opinions  of  witnesses  as  to  what  the  fee  and  rental  values 
of  the  premises  in  question  would  have  been  without  the  ele- 
vated railroad.  {Roberta  v.  N.  Y,  E.  R,  R,  Co.,  138  N.  Y. 
455 ;  Doyle  v.  M.  E.  R.  Co.,  Id.  488 ;  Gray  v.  M.  R,  Co.,  Id. 
499;  Kemochan  v.  N.  Y.  E.  R.  Co.,  41  N.  Y.  S.  R.  266; 
Messenger  v.  M.  E.  R.  Co.,  Id.  949 ;  A.  B.  N.  Go.  v.  N.  Y. 
E.  R.  R.  Co.,  129  N.  Y.  252.)  It  was  error  to  award  in  this 
action,  as  incidental  to  the  equitable  relief,  damages  not  sus> 
tained  by  plaintiffs  themselves,  but  assigned  to  them  by  former 
owners  of  the  property.  {Sohmer  v.  M.  E.  R.  Co.,  60  11  an,  . 
148 ;  Lynch  v.  JU.  E  R.  Co.,  41  N.  Y.  S.  R  541 ;  Sh^pard 
V.  Jlf.  R.  Co.,  131  N.  Y.  215.) 

Cliarles  Gibson  Bennett  for  respondents.  Tlie  admission 
in  evidence  of  the  opinions  of  witnesses  as  to  what  the  fee  and 
rental  value  of  the  premises  would  be  if  there  were  no  elevated 
railroad  maintained  and  operated  in  front  of  them,  was  not 
error.  {Crawford  v.  M.  R.  Co.,  120  N.  Y.  624;  Valentine  v. 
Richardt,  126  id.  272;  Mo(^re  v.  E.  R.  R.  Co.,  Id.  671; 
Houghton  v.  Jones,  1  Wall.  702 ;  13  Barb.  169 ;  17  Wend.  649.) 
The  refusal  of  the  court  to  find  as  a  fact  that  the  maintenance 
and  operation  of  the  railway  had  been  a  benefit  to  the  plain- 
tiflfe'  premises  was  abundantly  justified  by  the  evidence,  and 
so  was  not  legal  error.  {S.  0.  Co.  Case,  64  N.  Y.  91 ;  Tltoinp- 
son  V.  Bank  of  B.  N.  A.,  82  id.  1-7;  Williams  v.  B.  E  R. 
Co.,  126  id.  96 ;  Wilts ie  v.  Eddie,  4  Trans.  App.  481 ;  Glacius 
V.  Black,  60  N.  Y.  145-147 ;  Bolan  v.  Merritt,  18  Hun,  28; 
Mulford  V.  Yager,  7  N.  Y.  Supp.  88 ;  Van  Slyke  v.  Hyatt, 
46  N.  Y.  263 ;  Hill  v.  Grant,  Id.  496 ;  HurUmrt  v.  Hurlbnrt, 
128  id.  420.)    The  court  did  not  err  in  awarding  damages  for 
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the  period  from  April  13,  1883,  to  October  17,  1885,  during 
which  the  premises  were  owned  by  the  plaintiffs  in  common 
with  two  brothers,  whose  claim  they  have  by  assignment. 
{Haggart  v.  Morgan,  5  N.  Y.  422-427 ;  Groat  v.  Qile,  51  id. 
431 ;  MackeOar  v,  Rogers,  109  id.  468.)  . 

Vann,  J.  Upon  the  trial  of  this  action  one  Cody  was  called 
as  a  witness  for  the  plaintiffs  and  after  testifying  to  his  qualifi- 
cations as  an  expert  in  estimating  the  value  of  real  estate  and 
stating  his  judgment  as  to  the  rental  value  of  the  premises  in 
question  just  before  certain  alterations  had  been  made  therein, 
he  was  asked  the  following  questions :  "  What  in  your  judg- 
ment would  have  been  the  fair  rental  value  of  those  premises 
if  they  had  not  been  affected  by  the  construction  and  opera- 
tion  of  the  elevated  ro^?  What  in  your  judgment  would 
be  the  fair  selling  fee  value  of  those  same  premises  if 
they  were  not  affected  by  this  road  and  its  operation  ?  What 
would  the  fair  rental  value  be  if  they  were  unaffected  by  this 
road  and  its  operation?^'  To  each  of  these  questions  the 
defendants  objected  "as  incompetent,  irrelevant,  immaterial 
and  conjectural ;  as  not  within  tlie  competency  of  this  witness, 
and  not  within  the  competency  of  any  witness ;  and  as  includ* 
ing  all  the  damages  due  to  the  railroad  and  not  all  the  dam- 
ages due  to  the  taking  of  the  plaintiffs'  easement."  The 
objections  were  overruled  and  the  defendants  excepted.  To 
the  first  question  the  witness  answered  :  "  It  would  be  worth 
four  or  five  dollars  a  month  more."  He  then  added  that  in 
his  judgment  the  present  fee  value  of  the  premises,  situated 
as  they  are,  with  the  road  in  operation,  is  about  $40,000. 

In  answer  to  the  second  question,  he  said  :  "  $45,000.  In 
my  judgment  the  fair  rental  value  of  those  premises,  as  they 
are  now,  to-day,  is,  the  store  and  basement,  about  $1,200  a  year ; 
the  next  floor,  about  $600  a  year ;  the  third  floor,  about  $700 ; 
the  fourth  floor,  $650  and  the  top  floor,  $600."  His  answer 
to  the  third  question  was  as  follows :  "  The  store  and  basement 
would  be  worth  $1,500  a  year  ;  the  next  floor  would  be  worth 
$700  a  year ;  the  next  floor,  $800  a  year  and  the  fourth  floor,^ 
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$720^  $60  a  month  ;  the  top  floor  woald  be  worth  as  much  as 
$720." 

Another  expert  witness  for  the  plaintiffs  was  asked  for  his 
judgment  as  to  the  fee  value  of  the  premises  if  thej  were  not 
affected  bj  the  railway  and  its  operation,  and  subject  to  the 
same  objection,  he  said  from  fortynseven  to  forty-eight 
thousand  dollars.  When  asked  as  to  the  rental  value,  if  tlie 
premises  were  unaffected  by  the  railway  and  its  operation,  he 
answered,  subject  to  the  same  objection,  that  it  would  bring  at 
least  seven  or  eight  hundred  dollars  more. 

In  actions  brought  by  abutting  owners  to  restrain  these 
defendants  from  operating  or  maintaining  their  elevated  rail- 
road, it  has  been  held  by  this  court  that  the  opinion  of  an 
expert  as  to  what  would  have  been  the  value  of  the  property 
affected,  if  the  railroad  had  not  been  built,  is  incompetent 
{Roberts  Case,  128  N.  Y.  465 ;  Boyle  Case,  Id.  488 ;  Gray 
Case,  Id.  499,  508 ;  Kemochan  Case,  130  id.  651 ;  S.  C,  41 
N.  Y.  S.  E.  266.) 

In  this  case,  professed  experts  were  allowed  to  state  what 
the  plaintiffs'  premises  would  be  worth,  if  they  were  not 
affected  by  the  road  and  its  operation,  which  is  equivalent  to 
stating  the  value  of  the  property  if  the  road  had  not  been 
built.  The  questions  differ  in  form  only,  not  in  substance, 
from  those  recently  adjudged  incompetent.  The  questions 
and  answers  bring  the  same  ideas  before  the  mind  in  this  case, 
except  as  to  amounts,  as  in  the  cases  cited. 

We  think  that  the  opinions  of  witnesses  as  to  what  the 
premises  in  question  would  have  been  worth,  if  they  were 
unaffected  by  the  road  and  its  operation,  were  incompetent 
under  the  rule  established  by  this  court  in  relation  to  the 
subject. 

The  learned  counsel  for  the  plaintiffs  criticises  the  objections 
made  by  the  defendants  to  this  evidence  as  insufficient^  because 
they  do  not  suggest  that  the  subject  to  which  the  questions 
relate  is  not  one  upon  which  expert  evidence  is  admissible. 
Reference  is  made  to  the  McOea/n  Case  (117  N.  Y.  219), 
where  the  objection  was  based,  in  part,  upon  the  ground  that 
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the  witness  was  not  competent  to  give  an  opinion  and  the  court 
suggested  that  this  might  imply  that  opinions  were  competent 
on  the  subject.  In  tliis  case,  however,  no  sucli  implication 
can  arise,  because  the  point  was  distinctly  made  in  the  objec- 
tion that  the  question  was  "  not  within  the  competency  of  this 
witness  and  not  within  the  competency  of  any  witness,"  just 
as  in  the  Doyle  Case  (supra),  it  was  objected  that  "  the  ques- 
tion was  not  within  the  competency  of  this  expert,  or  any 
expert."  In  both  cases  the  question  called  for  an  opinion  only 
and  the  objection  challenged  the  competency  of  any  witness  to 
give  an  opinion  upon  tlie  subject  to  which  the  question  related* 
In  the  Roberts  Case  {supra\  the  corresponding  question  was 
objected  to  as  hypothetical  and  incompetent,  and  in  the  Day/a 
Case  («?//wa),  as  hypothetical,  speculative  and  incompetent. 

In  the  Gray  Case  {supra,  p.  508),  a  somewhat  similar  ques- 
tion was  objected  to  "  as  not  within  the  issue  ;  as  hypothetical 
and  conjectural  *  *  *  and  as  incompetent,  irrelevant  aiul 
immaterial."  In  the  case  now  before  us,  the  questions  were 
objected  to  on  similar  grounds,  and  to  quite  an  extent  ou 
grounds  identical  with  those  in  the  authorities  cited,  and  we 
think  that  the  objections  were  sufficient  to  raise  the  point  that 
was  decided  in  those  cases  and  to  make  them  binding  upon  us 
in  the  decision  of  this.  Conjecture  and  speculation  are  used 
in  two  of  those  cases  as  synonymous  terms.  {Roberts  Case^ 
p.  474 ;  Gray  Case,  p.  509.) 

It  is  further  insisted  that  there  was  enough  evidence,  otlier 
than  that  objected  to,  to  support  the  judgment,  and  hence  tliat 
the  defendants  have  not  been  harmed. 

Even  if  the  testimony  that  was  not  objected  to  was  sufficient 
to  justify  the  result  reached  by  the  learned  trial  judge,  it  cer> 
tainly  would  not  compel  it.  There  was  evidence  that  would 
have  justified  a  result  more  favorable  to  the  defendants.  As 
was  said  by  the  court  in  Foote  v.  Beecher  (78  Js\  Y.  155, 158)„ 
"an  error  in  receiving  incompetent  evidence,  if  properly 
excepted  to,  can  only  be  disregarded  when  it  can  be  seen  that 
it  did  no  harm.  If  the  evidence  is  slight  or  irrelevant,  or  if 
without  it  the  fact  is  conclusively  established  by  other  evU 
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dence,  it  may  disregarded,  because  it  could  not  liave  injured 
the  other  party." 

Even  if  the  result  would  probably  have  been  the  same  witli- 
out  the  objectionable  evidence  as  with  it,  as  there  was  testimony 
that  would  have  warranted  a  different  conclusion,  we  cannot 
say  what  weight  the  opinions,  erroneously  received,  may  have 
had.     (jStarbird  v.  Barron%^  43  K.  Y.  200.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

Cornelia  Gilman,  Appellant,  r.  Augustcs  Prentice  et  al., 

Respondents. 

Where,  upon  the  trial  of  an  action  lK*forc  a  referee,  motions  bj  defendant 
for  a  dismissal  of  the  complaint  were  made  before  the  taking  of  anj 
evidence  and  after  plaintiff  rested,  which  were  not  passed  upon  by  the 
referee,  he  reserving  his  decision,  and  tliereafter  evidence  was  introduced 
by  defendant,  and  the  case  submitted  to  the  referee  without  a  renewal 
of  the  motions  or  calling  for  a  decision  thereon,  and  subsequently  the 
referee  made  his  report,  dismissing  the  complaint  without  any  findings 
of  fact,  or  requests  to  make  any  such  findings,  lield,  that  the  judgmeDt 
\vas  not  reviewable  here,  because  of  the  absence  of  findings  required  by 
the  Code  of  Civil  Procedure  (§  1022). 

(Argued  March  25,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  3,  1889,  which  affirmed  a  judgment  in  favor  of  defend- 
ants entered  on  the  report  of  a  referee. 

This  action  was  hrought  to  set  aside  a  judgment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

CJiarUa  E.  Hughes  for  appellant.  The  plaintiff  is  entitled 
to  have  the  judgment  entered  against  her  upon  an  unauthor- 
ized appearance  by  an  irresponsible  attorney,  together  with  all 
proceedings  pursuant  to  said  judgment,  including  the  execu- 
tion sale,  the  redemption  and  the  sheriff's  deed,  absohitelj  set 
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aside.  {Fergv^on  v.  Crawford^  70  N.  Y.  256;  Braimi  v. 
Nichols,  42  id.  26 ;  Vilas  v.  P.  i&  M.  JR.  R.  Co.,  123  id.  455, 
456 ;  Kerr  v.  Kerr,  41  id.  278 ;  Harshey  v.  Blachmarr,  20 
Iowa,  161.)  A  judgment  based  solely  upon  the  unauthorized 
appearance  of  an  irresponsible  attorney  will  be  absolutely  set 
aside,  upon  a  direct  application.  {Harshey  v.  Blackman^  20 
Iowa,  161;  Denton  v.  Noyes,  6  Johns.  296;  Camjjbell  v. 
Bristol.  19  Wend.  101 ;  Adams  v.  GilheH,  9  id.  499 ;  Allen 
V.  Stone,  10  Barb.  547 ;  Williams  v.  Van  Valkenhurg,  16  How. 
Pr.  147 ;  Meacham  v.  Dudley,  6  Wend.  515 ;  People  v.  Mayor, 
11  Abb.  Pr.  71,  72 ;  Acker  v.  Ledyard,  8  N.  Y.  65 ;  Bogar- 
dus  V.  Livingston,  7  Abb.  Pr.  429 ;  ViUis  v.  P.  (&  M,  R.  R. 
Co.,  123  N.  Y.  453.)  To  obtain  this  relief  it  is  not  necessary 
for  Mrs.  Oilman  to  show  that  she  had  a  defense  on  the  merits 
to  the  action  brought  by  Prentice.  (  Vilas  v.  P.  <&  M.  R.  R. 
Co.,  123  N.  Y.  454.)  There  is  nothing  in  the  situation  of  the 
defendants  which  requires  a  denial  of  this  relief  to  the  plain- 
tiflf.  (Code  Civ.  Pro.  §§  1468, 1479 ;  Nordlinger  v.  De  Mier, 
54  Hun,  276.)  Under  the  special  circumstances  disclosed  in 
the  present  case,  the  plaintiflE  is  entitled  to  relief  in  equity 
{Ferguson  v.  Cra/wford,  70  N.  Y.  267 ;  Harshey  v.  Black 
marr,  20  Iowa,  161 ;  Shelton  v.  Tiffin,  6  How.  [IT.  S.]  163 
Ridge  v.  Alter ^  14  La.  Ann.  866  ;  Ma.^vel  v.  Manourrier,  Id 
3 ;  Onnsley  v.  Jacques,  12  Hun,  443 ;  Vilas  v.  P.  dk  M.  R 
R.  Co.,  123  N.  Y.  441 ;  Denton  v.  Noyes,  6  Johns.  297 ; 
Brovm  v.  Betts,  13  Wend.  29 ;  Code  Civ.  Pro.  §  1479.)  The 
action  was  well  brought  in  the  Superior  Court  of  the  city  of 
New  York.  {Popjinger  v.  YutU,  102  N.  Y.  38.)  The  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 
{Blshfyp  V.  E.  T.  Co.,  5  J.  &  S.  12.)  If  there  was  a  misjoinder 
of  causes  of  action  it  appeared  on  the  face  of  the  complaint 
and  as  the  point  was  not  raised  by  demurrer,  the  objection 
was  waived.  (Code  Civ.  Pro.  §§  498,  499 ;  Blossom  v.  Bar- 
rett,  37  N.  Y.  436.) 

Charles  J.  Hardy  for  resp^dents.    The  court  has  no  juris- 
diction to  entertain  the  cause  of  action  set  forth  in  the  com- 
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plaint.  {S7nith  v.  Nelso7i,  62  N.  Y.  286.)  Plaintiflfs  proper 
proceeding  was  by  an  application  in  the  original  action  in  tlie 
Supreme  Court  to  have  the  judgment,  recovered  against  her 
tlierein  by  Prentice,  set  aside  for  want  of  service  of  process 
upon  her.  {Fullan  v.  Hooper ^  18  How,  Pr.  75 ;  Dobson  w 
Pearce^  12  N.  Y.  156;  Grant  v.  Vandercook^  57  Barb.  175; 
Hunter  v.  I.£ster^  18  How.  Pr.  347;  Siuionson  v.  Blake^  12 
Abb.  Pr.  331;  Park  v.  Park,  80  N.  Y.  156;  Code  Civ. 
Pro.  §§  1479,  1932, 1937.)  Plaintiff  shows  no  cause  of  action, 
{Dento?i  V.  Noyes,  6  Johns.  296 ;  VU^a^  v.  P.  <&  M.  R.  It. 
Co.,  123  N.  Y.  440;  Taylor  v.  Trask,  7  Cow.  249;  Bl^xlyet 
V.  Coiiklin,  7  How.  Pr.  442 ;  Sterne  v.  Beniley,  3  id.  331 ; 
A.  Ins.  Co,  V.  Oakley,  9  Paige,  496 ;  Broicii  v.  Nichols,  42 
N.  Y.  26;  WiUiavis  v.  Van  Valkenbury,  16  How.  Pr.  144; 
Ferguson  v.  Crawford,  70  N.  Y.  253  ;  Ellsworth  v.  Campbell^ 
31  Barb.  134 ;  Hammond  v.  Harris,  2  How.  Pr.  113 ;  Hunter 
V.  Lester,  18  id.  347.) 

Parker,  J.  Before  any  evidence  was  taken,  the  defendant 
Tucker  moved  to  dismiss  the  complaint.  The  motion  was  not 
passed  upon,  the  referee  reserving  his  decision. 

After  the  plaintiff  rested,  the  defendant  again  made  a  motion 
to  dismiss  the  complaint,  but  no  ruling  was  made,  the  referee 
again  reserving  decision. 

The  defendants  thereafter  introduced  evidence,  both  oral 
and  documentary,  in  support  of  their  position,  and  rested. 
The  motion  to  dismiss  the  complaint  was  not  then  nor  there- 
after renewed. 

The  plaintiff  called  several  witnesses  in  i*ebuttal,  and  was 
permitted  to  amend  his  complaint  on  terms,  after  which  the 
testimony  was  closed,  and  the  "  case  summed  up  and  submitted  " 
to  the  referee. 

Subsequently  the  referee  made  a  report  dismissing  the  com- 
plaint, which  report  did  not  contain  any  findings  of  facL 
Nor  did  he  at  any  time  make,  nor  was  he  requested  to  make* 
any  such  findings,  the  plainti^  contenting  herself  by  filing 
exceptions  to  the  report 
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The  question  is,  therefore,  presented,  whether  the  judgmeat 
can  be  reviewed,  because  of  the  failure  of  the  referee  to  com- 
ply with  section  1022  of  the  Code  of  Civil  Procedure,  which 
provides  that  "  the  decision  of  the  court,  or  the  report  of  the 
referee,  upon  the  trial  of  the  whole  issue  of  fact,  must  state 
separately  the  facts  found  and  the  conclusions  of  law." 

This  neglect  of  the  referee,  if  neglect  it  was,  could  have 
been  remedied  at  the  instance  of  the  plaintiff  in  the  manner 
provided  by  the  Code,  but  no  attempt  was  made  in  that  direc- 
tion. Indeed,  the  plaintiff  did  not  even  submit  to  the  referee 
a  written  statement  of  the  facts,  which  she  deemed  established 
by  the  testimony. 

We  held  in  Wood  v.  Lary  (124  N.  Y.  83)  that  in  every 
case  heard  by  a  referee,  if  any  evidence  be  presented,  a  decision 
stating  separately  the  facts  found  and  the  conclusions  of  law 
based  thereon  must  be  made,  otherwise  the  judgment  will  not 
be  reviewed.  Place  v.  Hayward  (117  N.  Y.  487)  does  not 
oppose,  but  supports  such  determination.  In  that  case  the- 
defendant's  counsel  at  the  close  of  plaintiff's  evidence,  without 
announcing  that  he  had  rested  his  case,  asked  for  and  obtained 
a  dismissal  of  the  complaint.  Afterwards  the  referee  made 
his  report  containing  findings  of  fact  and  of  law.  It  was  held 
that  what  the  referee  did  wfe  to  nonsuit  the  plaintiffs,  and, 
therefore,  he  should  have  made  no  findings  of  fact,  except 
such  as  would  justify  a  nonsuit. 

Judge  Earl,  speaking  for  the  court,  said  :  "  Under  the  (^ode 
the  referee  was  required  to  make  findings  of  fact  and  of  law 
after  granting  the  nonsuit,  but  he  had  no  right  to  make  any 
findings  of  fact  depending  upon  disputed  or  inconclusive 
evidence." 

That  it  was  the  view  of  the  court  that  in  case  of  a  nonsuit 
before  a  referee  the  facts  found  must  be  in  accord  with  the 
testimony  most  strongly  supporting  the  plaintiff's  contention^ 
is  evidenced  not  only  by  the  discussion  of  facts,  with  which 
the  opinion  aboimds,  but  also  by  the  sentence  following  the 
one  last  quoted,  "  therefore  to  maintain  this  judgment,  the 
defendant  is  bound  to  show  that  there  is  no  disputed  question 
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of  fact  wliich,  upon  a  jury  trial,  the  court  would  have  been 
required  to  submit  to  the  jui*y,  and  that  upon  the  undisputed 
evidence  he  was  entitled  to  judgment."  In  Forbes  v.  Chiches- 
ter (125  N.  Y.  769),  the  referee  made  a  report  dismissing  the 
complaint,  to  which  the  plaintiffs  counsel  excepted,  and  then 
Judge  Earl  remarks  in  his  opinion,  the  referee  ^'  made  formal 
findings  of  fact  and  law  as  he  should  have  done,  and  proper 
exceptions  were  taken  to  them  by  plaintiflPs  counsel." 

It  seems  to  be  settled,  therefore,  that  findings  of  fact  are 
necessary,  even  when  the  complaint  is  dismissed  at  such  a  stage 
of  the  hearing  as  to  entitle  it  to  be  treated  as  a  nonsuit. 

It  is  certainly  not  the  less  important  that  the  statutory 
requirement  in  such  respect  should  be  insisted  upon  when  the 
testimony  is  all  in,  the  arguments  of  counsel  made,  and  time 
for  deliberation  by  the  court  or  referee  taken. 

In  such  a  case  this  court  held  in  Bridger  v.  Weeks  (30  N.  Y. 
328)  that  the  judgment  would  not  be  reviewed,  and,  so  far  as 
we  have  observed,  the  position  then  taken  has  been  steadily 
maintained. 

The  appeal  should  be  dismissed. 

All  concur,  except  Landon,  J.,  dissenting,  and  Bradley,  J., 
not  voting. 

Appeal  dismissed.  ^ 


The  Seneca  Nation  of  Indians,  Appellant,  v.  Wellington 

Huoaboom,  Respondent. 

Courses  and  distances  mentioned  in  a  conveyance  must  yield  to  the  lines 
as  actually  and  duly  made  by  survey  and  desert  l>ed  by  marks  and  monu- 
ments, and  while  a  line  is  given  as  running  between  two  points  will  be 
presumed  to  be  a  straight  one,  where  a  reference  is  made  to  a  survey 
which  shows  the  line  not  to  be  a  stniight  one,  it  will  control. 

In  an  action  of  ejectment  brought  by  plaintiff  pursuant  to  the  act  of  1841$ 
(Chap.  150»  Laws  of  1845),  plaintiff  claimed  title  under  the  treaty  of  1808, 
between  it  and  the  Holland  Land  Company,  and  a  deed  executed  in  pur- 
suance thereof,  by  whicti  a  portion  of  the  south  line  of  the  lands  reserved 
and  released  to  said  plaintiff  is  described  as  running  west  from  a  post  a 
certain  number  of  chains.  The  description  closes  with  a  statement  that 
the  lands  described  were  to  be  held  by  plaintiff  **  in  tlie  same  manner 
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and  by  the  same  tenor  as  the  lands  reserved  "  by  plaintiff  by  a  treaty  or 
convention  entered  into  September  15, 1797.  The  description  also  referred 
to  a  meridian  line  at  the  east  line  of  the  tract  and  to  artificial  monuments 
placed  at  the  corners.  Under  the  treaty  of  1797  a  survey  of  the  lands 
was  made  and  the  line  plainly  marked;  the  meridian  line  referred  to  in 
the  treaty  of  1803  was  located  by  and  the  monuments  placed  under  that 
survey.  If  the  south  line  was  to  be  taken  as  a  straight  one  between  the 
two  points  given,  the  land  in  question  would  be  included  in  the  reserva- 
tion, but  k  was  not  included  by  the  south  line  as  shown  by  the  sur^'ey. 
It  also  appeared  that  the  south  line  as  defined  by  the  marks  and  monu- 
ments had  been  treated  and  designated  as  the  southern  boundary  from 
the  earliest  time  within  the  memory  of  witnesses;  that  a  fence  had  been 
erected  upon  it  in  1829,  which  has  since  remained,  and  the  lands  south 
of  it  have  been  occupied  by  defendant  and  his  predecessors  in  title. 
Held,  that  the  evidence  authorized  the  conclusion  that  the  line  as  sur- 
veyed was  the  southern  boundary  of  the  reservation,  and  so  sustained 
a  verdict  for  defendant 

Pursuant  to  an  act  of  Congress  of  1878  (Chap.  189),  authorizing  a  re-survey 
of  the  reservation,  a  survey  was  made  and  duly  approved;  by  this  the 
south  line  in  question  was  run  as  a  straight  line;  plaintiff  claimed  under 
this  survey.  Held,  that  the  survey  so  made  did  not,  by  changing  the 
location  of  the  line,  have  the  effect  to  enlarge  the  reservation. 

It  was  claimed  on  behalf  of  plaintiff  that  the  Indians,  being  wards  of  the 
nation,  could  not  be  bound  by  practical  location  founded  on  acquiescence. 
Held,  untenable;  that  as  plaintiff's  right  to  sue  was  given  by  and  depen- 
dent upon  the  said  act  of  1845,  which  provides  that  actions  "  may  bo 
brought  and  maintained  *  *  *  in  the  same  manner  *  *  *  as  if 
brought  by  citizens  of  the  state,"  in  adopting  the  remedy,  it  was  taken 
subject  to  the  conditions. 

(Argued  March  28,  1892;  decided  April  26.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Iludsmi  Ansley  for  appellant.  The  plaintiff  is  entitled  to 
all  the  lands  embraced  in  the  treaty  sanctioned  by  the  govern- 
ment, to  it.     {Marble  v.  McMlnn^  57  Barb.  610 ;  Fellows  v. 


494  Seneca  Nation  v.  Hugaboom.  [^pnl» 

Opinion  of  the  Court,  per  Bradlet,  J. 

Deniaion^  23  N.  Y.  420.)  The  construction  of  the  boundary 
line  under  this  treaty  must  be  determined  from  the  instrument 
itself.     {Higginhotha^rh  v.  Stoddard^  9  Hun,  1 ;  WaugK  v. 

Wa^igh,  28  N.  T.  94 ,  Clark  v.  Beard,  9  id.  183 ;  Rayner  v. 
Timeraon,  46  Barb.  518;  Drew  v.  Smith,  46  N.  Y.  204; 

White  V.  Williams,  48  id.  344 :  Hingsland  v.  Chittenden,  6 
Lang.  15;  U.  S.  R.  S.  2396,  §2;  Coming  v.  7.  /.  A  X 
Foundry,  44  N.  Y.  577 ;  People  v.  DibbU,  16  id.  203.) 

W.  S.  Thrasher  for  respondent.  The  original  line  as  marked 
upon  the  land  as  and  for  the  rese|;vation  boundary  must  con- 
trol and  determine  the  rights  ot  the  parties  when  found, 
whether  it  conforms  to  the  verbal  description  of  the  treaty  or 
not,  and  course,  distance  or  map  must  give  way  to  the  marked 
line  when  that  marked  line  is  found.  (  Van  WycJc  v.  Wright, 
18  Wend.  157;  Jackson  v.  Freer,  17  Johns.  29  ;  Wendell  v. 
People,  8  Wend.  190;  Rayner  v.  Timerson,  46  Barb.  525; 
Robinson  v.  Kime,  70  N.  Y.  154 ;  Newson  v.  Prior^s  Lessee, 
7  Wheat.  7,  8,  10  ;  Preston  v.  Bowman,  6  id.  580 ;  Doe  v. 
Thompson,  5  Cow.  371.) 

Bradley,  J.  The  action  is  ejectment,  and  was  brought  in 
the  name  of  the  plain tiflE,  pursuant  to  statute.  (L.  1845,  ch. 
150  ;  4  Edm.  375.) 

It  is  alleged  that  the  land  in  question  is  a  part  of  the  Cat- 
taraugus Indian  Reservation,  by  which  the  defendant's  land  is 
bounded  on  the  north.  The  contest  has  relation  to  the  location 
of  the  south  line  of  the  reservation.  The  plaintiff  put  in  evi- 
dence  a  treaty  made  with  the  Seneca  nation  in  1797,  and  known 
as  the  Robert  Morris  treaty,  also  one  of  June  30,  1802.  And 
it  is  insisted  that  by  the  latter,  which  describes  the  lines  of 
the  reservation,  it  is  established  that  the  defendant  has  in  his 
possession  a  strip  something  over  two  cliains  in  width  of  the 
plaintiff's  land.  The  defendant's  contention  is  to  the  contrary, 
and  the  determination  of  the  question  was  at  the  trial  made 
dependent  upon  the  fact  whether  the  south  line  in  queetioQ 
was  straight  or  was  governed  by  a  line  not  entirely  so,  which 
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had  been  run  prior  to  the  treaty  of  1802.  By  the  treaty  of 
1797  with  Robert  Morris  and  the  deed  then  made  pursuant  to 
it  by  the  sachems,  chiefs  and  warriors  of  the  Seneca  nation  tlie 
Indian  title  to  a  large  portion  of  land  commonly  known  as  tlie 
Holland  Land  Company  purchase  was  extinguished,  and  cer- 
tain lands  were  reserved  and  excepted  from  the  grant  The 
Holland  Land  Company  having  purchased  the  land  and  taken 
the  right  of  pre-emption  from  Robert  Morris,  caused  in  1798  a 
survey  of  the  reservation  in  question  to  be  made  and  the  lines  of 
its  boundaries  to  be  made  and  described,  in  1802  made  a  treaty^ 
with. that  nation  of  Indians,  and  pursuant  to  it  a  deed  was  then 
made  by  and  between  the  parties  to  such  treaty  whereby  the 
3eneca  nation  exchanged  with  the  Holland  I^and  Company 
certain  lands  reserved  by  the  treaty  of  1797,  and  that  com- 
pany, by  its  representatives  in  consideration  thereof  (reserving 
the  right  of  pre-emption)  exchanged,  ceded  and  released  to  the 
nation  the  land  embracing  the  reservation  in  question,  which 
was  bounded  and  described  as  follows  :  '^  Beginning  at  a  post 
marked  No.  0,  standing  on  the  bank  of  Lake  Erie,  at  the  mouth 
of  Cattaraugus  creek,  and  on  the  north  bank  thereof ;  thence 
along  the  shore  of  said  lake  N.  11  degrees,  E.  21  chains;  N. 
13  degrees,  E.  45  chains ;  N.  19  degrees  East,  14  chains,  65 
links  to  a  post ;  thence  East  one  hundred  and  nineteen  chains 
to  a  post ;  thence  south  fourteen  chains,  twenty-seven  links  to 
a  post ;  thence  east  six  hundred  and  forty  chains  to  a  post 
standing  in  the  meridian  between  tlie  8th  and  9th  ranges; 
thence  along  said  meridian  south  six  hundred  and  seventeen 
chains,  seventy-five  links  to  a  post  standing  on  tlie  south  bank 
of  Cattaraugus  creek;  thence  west  one  hundred  and  sixty 
cliains  to  a  post ;  thence  north  two  hundred  and  ninety  chains, 
twenty-five  links  to  a  post ;  thence  west  four  hundred  and 
eighty-two  chains,  thirty-one  links  to  a  post ;  thence  north  two 
hundred  and  nineteen  chains,  fifty  links  to  a  post  standing  on 
the  north  bank  of  Cattaraugus  creek ;  thence  down  the  same, 
and  along  the  several  meanders  thereof  to  the  place  of  begin- 
ning, to  hold  to  the  said  parties  of  the  first  part "  (the  Seneca 
nation  of  Indians)  '^  in  the  same  manner  and  by  tlie  same  tenor 
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as  the  lands  reserved  by  the  said  parties  of  the  first  part  in 
and  by  said  treaty  or  convention  entered  into  on  Genesee  river 
the  fifteenth  day  of  September,  1797." 

The  south  line  in  question  of  the  reservation  is  that  above 
described  as  "  thence  west  four  hundred  and  eighty-two  chains, 
thirty-one  links  to  a  post"  Each  of  those  treaties  was  con- 
ducted, on  the  part  of  the  Seneca  nation,  by  a  commissioner 
duly  appointed  for  the  purpose.  There  is  no  dispute  about 
the  location  of  the  comer  at  the  east  end  of  that  line,  nor  sub- 
stantially any  about  that  at  its  west  end. 

Tlie  survey  represented  the  lx)undary  lines  quite  definitely 
by  reference  to  distances  with  pointers  and  by  witnesses  to 
corners,  and  by  it  the  line  in  question  there  mentioned  as 
'Whence  west  on  said  sixth  parallel  six  miles,  two  chains 
and  thirty-one  links,"  was  in  that  manner  described  with 
particularity. 

The  defendant  relies  upon  the  line  as  located  by  the  Holland 
Land  Company.  And  the  plaintiff  depends  upon  tlie  line  as 
surveyed  in  1878  pursuant  to  the  act  of  congress  of  May  2.">, 
1878  (Ch.  139),  entitled  "An  act  to  authorize  the  survey  of  tlie 
Cattaraugus  Indian  reservation  of  the  state  of  New  York/' 
which  authorized  the  secretary  of  the  interior  to  cause  the 
reservation  "  to  be  resurveyed  in  accordance  with  the  original 
survey  thereof  and  the  exterior  boundaries  thereof  to  be 
marked  by  stone  or  iron  monuments  "  at  the  expense  of  the 
Seneca  Nation  of  Indians,  who  were  authorized  to  select  a  sur- 
veyor to  be  approved  by  the  secretary  of  the  interior,  who  was 
authorized  to  pay  the  surveyor  out  of  moneys  under  his  control 
belonging  to  the  nation  of  Indians.  And  it  was  further  pro- 
vided that  the  surveyor  should  make  plats  of  the  reservation 
showing  the  lines  of  the  exterior  boundaries,  etc.,  to  be  r«1>- 
mitted  to  the  commissioner  of  the  general  land  office  for 
examination  and  approval.  There  was  also  a  general  statute 
on  tlie  subject,  which  provided  that  "whenever  it  becomes 
necessary  to  survey  any  Indian  or  other  reservation  or  any 
lands,  the  same  shall  be  surveyed  under  the  direction  and  con- 
trol  of  the  general  land  oflice  and  as  nearly  as  may  be  in  con- 
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fonnity  to  the  rules  and  regulations  under  which  other  public 
lands  are  surveyed."  (U.  S.  R.  S.  §  2115.)  The  surveyor  was 
selected,  he  made  a  survey  which  was  duly  approved,  and  by 
it  he  treated  the  south  line  as  straight  and  so  ran  it  This  line 
so  run  and  located  included  m  that  north  of  it  a  strip  upwards 
of  eight  rods  in  width  of  the  land  occupied  by  the  defendant 
as  part  of  his  farm.  The  line  as  described  in  the  treaty  would, 
if  nothing  appeared  to  the  contrary,  be  presumed  to  be  a 
straight  one  between  its  two  terminal  points.  {Kingsland  v. 
Chittenden^  6  Lans.  15.)  And  such  is  the  statutory  direc- 
tion for  making  surveys  of  public  lands  when  the  boundary 
lines  have  not  before  been  actually  run  and  marked.  (U.  S. 
R  S.  §  2396.)  This  rule  would  necessarily  be  applicable  to 
the  line  in  question  if  it  had  not  been  actually  located  by  the 
previous  survey.  And  if  it  had,  the  survey  made  upon  the 
statutory  direction  or  authority  before  mentioned  could  not 
have  the  effect  to  enlarge  the  reservation  by  change  in  the 
location  of  the  line. 

The  proposition  is  too  well  settled  to  require  any  reference 
to  authorities  on  the  subject,  that  courses  and  distances  men- 
tioned in  conveyances  must  yeild  to  the  lines  as  actually  and 
duly  made  by  survey  and  described  by  marks  and  monuments 
of  land  conveyed.  It  is,  however,  said  that  there  was  not  nor 
could  have  been  any  line  adopted  by  practical  location  founded 
upon  acquiesence,  because  the  Indians  being  wards  of  the 
government  could  not  in  that  manner  be  charged  with  accept- 
ing it  as  such.  That  is  true,  and  the  line  was  not  at  the  trial 
treated  as  in  that  manner  established.  But  in  Seneca  Nation 
V.  Christie  (126  N.  Y.  122)  the  court  expressed  the  opinion 
that  as  the  right  of  the  plaintiff  to  sue  was  given  by  and 
dependent  upon  the  statute  (L.  1845,  ch.  150)  which  provided 
that  actions  might  so  "  be  brought  and  maintained  *  *  * 
in  the  same  manner  and  within  the  same  time  as  if  brought  by 
citizens  of  the  state,"  the  Statute  of  Limitations  was  a  bar  to  an 
action  thus  brought  And  this  was  put  upon  the  ground  that 
in  adopting  the  remedy  given  by  the  statute  it  is  taken  subject 
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to  tlie  conditions  there  mentioned.  It  was  fairly  inferable 
that  the  line  was  run  in  1798  in  view  of  a  treaty  to  be  aftei^ 
wards  made  and  which  was  Iiad  in  1802.  The  line  was 
plainly  marked.  And  while  the  treaty  did  not,  in  terms,  refer 
to  the  survey,  it  did  refer  to  and  mention  lines  which  had 
been  the  result  of  a  survey,  and  especially  so  in  respect  to  the 
eastern  terminus  of  the  north  line  as  at  a  post  standing  on 
the  meridian  between  the  8th  and  9th  ranges,  and  thence  south 
along  such  meridian.  It  thus  appeared  by  the  treaty  that  a 
meridian  line  had  before  then  been  located,  and  designated  as 
the  east  line  of  the  tract,  and  that  artificial  monuments  liad 
been  placed  at  the  comers.  This  evidently  was  done  by  the 
survey  of  1798.  And  this  was  sufficient  reference  in  the 
treaty  to  the  survey  to  justify  the  inference  tliat  it,  as  made, 
described  the  lines  of  boundaries  of  the  reservation.  Inasmuch 
as  it  so  appeared,  the  lines  as  actually  made  by  the  survey 
properly  might  control  in  that  respect.  There  was  evidence 
tending  to  prove  the  location  of  this  south  line  as  then  sur- 
veyed, run  and  marked.  And  as  thus  it  was  represented  by 
the  old  field  notes  giving  not  only  the  details  as  to  distances, 
with  pointers  and  witnesses,  but  also  topography.  Further- 
more, it  appears  that  this  line  so  marked,  has  been  treated  and 
designated  as  the  southern  boundary  of  this  portion  of  the 
reservation  from  the  earliest  time  within  the  memory  of  wit- 
nesses. Then  it  was  plainly  defined  by  the  marks  and  monu- 
ments of  the  surveyor,  and  as  early  as  1829  a  fence  was  erected 
on  it  as  the  north  line  of  land  adjoining  the  reservation  on 
the  south,  and  fence  has  since  remained  there,  and  from  that 
time  the  premises  in  question  south  of  the  fence  have  been 
occupied  by  defendant  and  those  under  whom  he  claims  title. 
The  line  was  recently  before  the  trial  traced  by  a  surveyor  and 
tlie  marks  of  the  line  of  1798  sufficiently  found  to  enable  him 
to  do  so.  The  evidence  was  sufficient  to  permit  the  condofiion 
that  this  line  was  the  southeni  boundary  of  the  reservation 
mentioned  in  the  treaty  of  1802;  and,  therefore,  the  excep- 
tions founded  upon  the  proposition  that  it  was  otherwise,  as 
matter  of  law,  were  not  well  taken. 
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Tlie  question  whether  the  plaintiff  was  entitled  to  the  poB- 
session  of  any  land  occupied  by  the  defendant  south  of  that 
line  was  treated  by  the  court  as  one  of  fact  and  was  submitted 
to  the  jury.  They  found  for  the  defendant.  There  was  no 
error. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


WiLHELMiNE  Steegee,  Appellant,  v.  J.  Wyckoff  Van  Sick- 
len, Respondent 

An  owner  may  ordinarily  exercise  such  dominion  over  and  make  such  use 
of  his  real  estate  as  he  chooses,  provided  the  rights  of  others  are  not 
thereby  violated,  and  the  use  to  which  he  puts  his  property  is  not  of 
such  a  public  character  that  he  is  bound  to  observe  reasonable  care  in 
keeping  it  in  a  condition  to  save  harmless  those  invited  to  come  upon  it 
for  his  benefit  and  profit. 

The  covenant  of  a  landlord  to  repair  does  not  inure  to  the  benefit  of  a 
stranger  sustaining  injury  because  of  its  breach. 

It  teems  that  one  who  enters  upon  the  premises  of  another  upon  lawful 
business,  by  the  express  or  implied  invitation  of  the  proprietor,  has  a 
right  to  believe  that,  taking  reasonable  care  himself,  all  reasonable  care 
has  been  used  by  the  owner  to  protect  him,  so  that  no  injury  may  occur, 
and  as  td  him  the  owner  is  chargeable  with  the  duty  of  exercising  that 
degree  of  care. 

Where,  however,  one  enters  upon  the  premises  of  another  as  a  mere  licensee, 
without  any  enticement  or  inducement,  he  does  so  at  his  own  risk,  and 
as  to  him  the  owner  owes  no  duty  of  care  or  vigilance. 

The  fact  that  the  premises  are  leased  with  a  condition  that  the  owner  may 
re-enter  to  make  repairs,  does  not  enlarge  his  responsibility  as  to  third 
persons. 

In  an  action  to  recover  damages  for  personal  injuries,  the  following  facts 
appeared:  Defendant  owned  certain  premises,  which  he  had  leased  to 
one  L. ;  the  steps  leading  from  a  stoop  in  the  rear  of  the  building  on  the 
premises  to  the  ground  were  decayed;  defendant  knew  of  this  and 
had  agreed  to  repair  them.  Plaintiff  occupied  the  adjoining  premises, 
the  two  lots  being  separated  in  the  rear  by  a  fence  through  which  an 
opening  had  been  made  by  knocking  off  boards.  Plaintiff  went  through 
said  opening  to  defendant's  house,  not  at  the  occupant's  invitation  or  on 
a  matter  of  common  interest,  and  on  coming  out  one  of  the  steps  broke 
and  she  received  the  injuries  complained  of.    The  complaint  was  dia- 
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missed.    Beld,  no  error;  that  plaintiff  was  a  mere  licensee  and  no  daty 
was  imposed  upon  defendant  requiring  the  exercise  of  any  care  to  pro- 
tect her. 
Timlin  v.  Standard  Oil  Co,  (126  N.  Y.  514);  Beck  v.   Qirter  (68  id.  288), 
Clancy  v.  Byrne  (56  K.  Y.  129);  3wards  v.  Edgar  (59  id.  28),  distinguished. 

(Argued  March  14,  1892;  decided  May  3.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  second  judicial  department,  entered  upon  an  order 
made  December  10,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  tlie  court  on  trial  at 
Circuit,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

By  this  action  the  plaintiff  seeks  to  recover  damages  for 
injuries  sustained  under  the  following  circumstances : 

On  the  afternoon  of  June  20,  1886,  while  descending  the 
steps  leading  from  the  ground  to  the  rear  stoop  of  the  prem- 
ises known  as  No.  68  Schenck  avenue,  Brooklyn,  a  step  broke, 
causing  her  to  fall  and  resulting  in  injury.  The  premises  were 
owned  by  the  defendant,  but  occupied  by  one  Leopold,  a  tenant, 
who  entered  into  possession  about  the  Ist  of  March,  1884. 
The  plaintiff  occupied  the  house  next  adjoining  and  between 
four  and  five  feet  from  the  one  in  which  Leopold  resided.  The 
premises  were  separated  in  the  rear  by  a  fence  through  which 
an  Opening  had  been  made  by  knocking  off  some  of  the  boards. 
It  appeared  that  the  defendant  knew  of  the  condition  of  the 
steps  and  agreed  to  repair  them,  and  he  offered  evidence  tend- 
ing to  show  that  he  made  an  agreement  with  the  tenant  by 
which  he  was  to  make  the  repairs  for  a  fixed  sum  which  was 
deducted  from  the  rent.  This  testimony  was  to  some  extent 
controverted,  and  plaintiffs  counsel  having  asked  to  go  to  the 
jury  before  the  court  dismissed  the  complaint,  the  refusal  of 
such  request  is  assigned  for  error  on  this  review. 

Further  facts  are  stated  in  the  opinion. 

Jame%  D,  Bell  for  appellant.  If  the  premises  were  in  an 
unsafe  and  insecure  condition,  to  defendant's  knowledge  when 
he  rented  them,  he  is  liable  in  this  action,  although  he  was  not 
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in  actual  possession  at  the  time  the  injury  happened,  {ffun- 
gerford  v.  Beni^  8  N.  Y.  Supp.  614 ;  Edwards  v.  R,  R.  Co.^ 

98  N.  Y.  247;  Ahem  v.  Steel,  115  id.  203;  Davenport  v. 
Ruckman,  37  id.  668,  574 ;  Timlin  v.  S.  O.  Co,,  126  id.  514.) 
The  dntj  of  a  landlord  of  demised  premises,  which  he  has 
agreed  to  keep  in  repair  towards  persons  lawfully  upon  the 
premises,  is  to  keep  them  in  such  state  of  repair  as  that^  they 
will  not  suffer  injury.  {Palmer  v.  Deeri/ag,  93  N.  Y.  7 ;  Pell 
V.  Reinhart,  127  id.  381;  Odell  v.  SoUmwn,  99  id.  636; 
Anderson  v.  Kryter,  9  Cent.  L.  J.  385.) 

A,  Simisj  Jr,,  for  respondent.  The  plaintiff  was  not  upon 
the  premises  where  she  was  injured  by  reason  of  any  invita- 
tion from  defendant^  either  express  or  implied.  He  was  under 
no  duty  or  obligation  to  her  to  keep  said  premises  in  I'epair ; 
consequently  there  was  no  negligence  as  to  her  which  can  give 
a  right  of  action.  {Larremore  v.  C.  P.  L  Co,,  101  N.  Y.  391.) 
The  defendant's  covenant  with  Mrs.  Leopold  to  keep  her 
premises  in  repair,  upon  which  plaintiff  relies,  does  not  inure 
to  the  benefit  of  the  plaintiff;  such  covenant  can  only  be 
enforced  by  the  covenantee  or  his  assigns.     {OdeU  v.  Solomon, 

99  N.  Y.  635.)  If  it  be  held  that  the  defendant  did  agree  to 
repair,  then  such  a  promise,  before  it  could  create  a  liability, 
would  have  to  bear  a  new  consideration.  {Flynn  v.  Hatton, 
43  How.  Pr.  333.) 

Parker,  J.  We  are  of  the  opinion  that  the  evidence  does 
not  permit  a  recovery. 

No  contractural  relation  exists  between  the  plaintiff  and 
defendant.  The  covenant  of  the  landlord  to  repair  does  not 
inure  to  the  benefit  of  a  stranger  sustaining  injury  because  of 
its  breach.    {Odell  v.  Solomon,  99  N.  Y.  635.) 

But  when  the  occasion  of  the  injury  constitutes  a  nuisance 
as  to  the  party  complaining,  then  a  landlord  may  be  charge- 
able in  damages  on  the  ground  that  he  maintains  a  nuisance, 
where  the  contract  of  letting  contains  a  covenant  authorizing 
him  to  re-enter  for  the  purpose  of  making  repairs.  {Ahem  v. 
Steels,  115  N.  Y.  203.) 
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We  are  thus  brought  to  the  question  whether  the  decayed 
steps  in  the  rear  of  defendant's  premises  leading  from  the 
ground  to  a  stoop  constituted  a  nuisance  as  to  the  plaintiff, 
who  occupied  an  adjoining  house.  If  so,  the  defendant,  by 
reason  of  his  covenant  to  repair,  may  be  responsible  for  the 
injury  occasioned  to  the  plaintiff  while  walking  down  them. 

This  inqury  admits  of  but  one  answer  and  does  not  seem  to 
be  worthy  of  the  citation  of  authority,  but  it  may  not  be  out 
of  place  to  refer  to  the  cases  cited  by  the  appellant. 

It  may  be  observed  in  passing  that  the  owner  may  ordinarily 
exercise  such  dominion  over  and  make  such  use  of  his  real 
estate  as  he  chooses,  provided  the  rights  of  others  are  not 
thereby  violated. 

No  right  of  the  plaintiff  was  violated.  The  enjoyment  of 
the  premises  occupied  by  her  was  not  interfered  with.  Had 
she  remained  on  them  the  injury  would  not  have  occurred. 
But  she  chose  to  go  on  private  property  and  up  or  down  back 
steps,  over  which  she  had  no  authority  and  as  to  which  she 
had  acquired  no  such  interest  by  contract,  or  otherwise,  as 
would  have  entitled  her  to  demand  as  a  right  that  the  so-called 
nuisance  be  abated.  As  to  her  it  was  not  a  nuisance,  because 
it  did  not  invade  either  her  property  or  personal  rights. 
{Murphy  v.  City  of  Brooklyn,  98  N.  Y.  642.) 

Appellant  cites  Timlin  v.  Standard  OH  Company  (126 
N.  Y.  514),  where  it  is  held  that  if  an  owner  .lease  premises 
without  abating  an  existing  nuisance,  he  is  liable  to  respond 
in  damages  for  an  injury  resulting  therefrom.  But  that  case 
has  no  application  here.  The  nuisance  complained  of  was 
dangerous  to  the  public  and  the  adjoining  owner.  The  wall 
of  a  building  was  so  out  of  repair  that  it  fell  over  upon  the 
tracks  of  a  railroad  company,  killing  plaintiff's  intestate  while 
engaged  in  repairing  the  track. 

In  Beck  v.  Carter  (68  N.  Y.  283),  the  owner  made  an 
excavation  on  his  own  land,  but  so  near  to  the  highway  as  to 
render  travel  thereon  dangerous  and  failed  to  guard  it,  and  the 
instruction  of  the  trial  court  to  the  jury  that  the  excavation 
was  a  nuisance  if  made  in  the  highway,  or  so  near  it  that  a 
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person  exercising  ordinary  care  was  liable  to  fall  into  it,  was 
sustained.  The  court  holding  that  the  circumstances  of  that 
case  imposed  a  duty  on  the  defendant  to  protect  the  excavation. 

It  appeared  that  the  excavation  had  been  made  in  a  place 
long  used  by  the  public,  and  the  character  of  the  user  was 
thus  described  by  the  court :  "  It  was  not  the  case  of  a  bare 
permission  by  the  owner  to  cross  his  land  adjoining  a  public 
street  The  land  had,  by  use  long  continued,  been  made,  for 
the  time  being,  a  public  place  and  part  of  the  highway." 

While  the  court  held  that  the  situation  presented  by  the  evi- 
dence supported  the  judgment,  it  did  not  fail  to  emphasize  the 
general  rule  that  the  owner  of  property  has  the  right  to  put 
his  property  to  such  use  as  he  chooses,  '^  and,  in  the  absence  of 
special  circumstances,  if  a  person  traveling  on  a  highway 
deviates  therefrom  and  falls  into  a  pit  or  excavation  on  the 
adjacent  land,  the  owner  is  not  responsible  for  the  resulting 
injury." 

There  are  cases  where  the  use  to  which  an  owner  of  prop-, 
erty  puts  it  is  of  such  a  public  character  that  he  is  bound  to 
observe  reasonable  care  in  keeping  it  in  such  a  condition  as  to 
save,  harmless,  those  who  are  invited  to  come  on  to  it  for  the 
benefit  and  profit  of  the  owner.  Cases  of  this  kind  are  con- 
sidered by  this  court  in  Clancy  v.  Byrne  (56  N.  Y.  129).  A 
drayman,  in  the  ordinary  course  of  his  business,  drove  a  horse 
upon  Pier  No.  34,  North  river,  and  a  rotten  plank  giving  way, 
the  horse  fell  through  and  was  killed.  In  the  opinion  by 
FoLGER,  J.,  it  is  said  that  the  occupant  is  liable  for  an  injury 
to  the  property  of  a  person  lawfully  upon  it  therewith.  "  This 
is  not  put  upon  the  ground  that  the  south  half  of  the  pier  wag 
a  public  place  or  highway.  It  was  private  property  to  a  cer- 
tain degree,  though  held  as  such  for  public  objects.  *  *  * 
By  the  use  to  which  it  was  put  by  the  occupant,  from  which 
a  profit  to  him  was  directly  or  indirectly  derived,  and  which 
persons  of  the  calling  of  plaintiff  aided,  there  was  a  license 
and  an  invitation  given  to  the  plaintiff  to  come  and  go  on  this 
pier  in  the  following  of  his  employment"  *  *  *  and 
thus  ^^  was  imposed  on  him  the  duty  of  taking  care,  so  long  as 
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it  was  thus  kept  open,  that  those  who  had  a  lawfal  right  to  go 
ihere  could  do  so  without  danger  to  their  property." 

Swords  V.  Edgar  (59  N.  Y.  28)  was  a  case  of  injury  by  a 
defective  pier,  and  the  court  said,  "  though  the  pier  be  private 
property,  and  though  it  be  granted  that  the  owner  or  occupant 
thereof  might  at  any  time  close  it  and  refuse  entranceupon  it 
to  any  and  all  persons,  yet  so  long  as  it  was  kept  open  to  that 
portion  of  the  public  of  which  the  intestate  was  one,  for  the 
profit  of  defendant's  lessees,  there  was  upon  such  lessees, 
primarily,  the  duty  of  taking  care  so  long  as  it  was  thus  kept 
open,  that  those  who  had  lawful  r^ght  to  go  there,  could  do  so 
without  incurring  danger  to  their  persons." 

But  a  further  consideration  of  cases  is  neither  needful  nor 
useful.  No  case  has  been  found,  nor  do  I  think  can  be,  which 
supports  the  contention  that,  as  to  this  plaintiff,  the  decayed 
back  stairs  of  a  private  residence,  under  the  circumstances 
proven,  constituted  a  nuisance. 

As  there  is  no  injury,  in  a  legal  sense,  which  can  give  a 
right  of  action,  unless  it  is  occasioned  by  a  violation  of  some 
duty  owing  to  the  injured,  there  remains  for  consideration  but 
one  other  ground  on  which  it  is  claimed  that  defendant's  liabil- 
ity can  be  predicated. 

It  is  urged  that  a  recovery  can  be  supported  because  the 
defendant  negligently  permitted  the  stairs  to  remain  in  an 
imsafe  condition.  The  question  is,  therefore,  presented :  Did 
the  defendant's  duty  require  the  exercise  of  any  care  to  pro- 
tect the  plaintiff  while  on  the  premises  ? 

The  fact  that  a  landlord  leases  premises,  with  a  condition 
that  he  may  re-enter  for  the  purpose  of  making  repairs,  does 
not  enlarge  his  responsibility  as  to  third  persons,  or  burden 
him  with  the  duty  as  to  them  of  observing  any  greater  d^ree 
of  care  than  would  be  required  were  he  in  possession. 

As  it  may  tend  to  avoid  confusion,  therefore,  we  will  con- 
sider the  question  of  negligence  from  the  standpoint  of  actual 
occupation  by  the  owner,  this  defendant. 

It  will  be  well  to  get  in  mind,  first,  the  situation  of  the 
premises  and  the  circumstances  surrounding  and  leading  up  to 
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the  injury.  For  Buch  purpose,  we  will  take  the  testimony  of 
the  plaintiff. 

At  the  time  of  the  injury  she  occupied  a  house  next  to,  and 
between  four  and  five  feet  from  the  house  of  defendant,  where 
the  injury  occurred.  Between  the  houses  was  a  fence,  and  in 
the  rear  of  the  houses  an  opening  had  been  made  by  knocking 
some  boards  off.  Her  little  girls  were  accustomed  to  go  into 
the  yard  and  play,  and  on  the  20th  of  June,  1886,  about  half- 
past  five  in  the  afternoon,  plaintiff  went  over  to  bring  the 
children  home.  They  were  then  in  the  house,  and  as  she  was 
walking  down  the  back  steps  holding  one  of  them  by  the  hand, 
the  fourth  or  fifth  step  from  the  bottom  broke  and  her  foot  went 
through,  causing  her  to  fall  to  the  ground,  resulting  in  injury. 

From  these  facts  it  appears  that  the  plaintiff  was  not  brought 
within  the  risk  of  these  unsafe  steps  by  the  occupier's  invita- 
tion on  a  matter  of  common  interest,  or  in  the  exercise  of  a 
right     She  was,  therefore,  a  mere  licensee. 

"Permission  involves  leave  and  license,  but  itgives  no  right. 
If  I  avail  myself  of  permission  to  cross  a  man's  land,  I  do  so 
by  virtue  of  a  license,  not  of  a  right  It  is  an  abuse  of  lan- 
guage to  call  it  a  right ;  it  is  an  excuse  or  license,  so  that  a 
party  cannot  be  treated  as  a  trespasser."  (Martin,  B.,  in  7  H. 
<k  N.  745.)  The  general  rule  is  that  a  licensee  must  take  the 
property  as  he  finds  it.  Mr.  Pollock  in  his  work  on  torts 
states  the  rule  as  follows :  "  Persons  who  by  the  mere  gratuit- 
ous permission  of  owners  or  occupiers  take  a  short  cut  across 
a  waste  piece  of  land  or  pass  over  private  bridges,  or  have  the 
run  of  a  building,  cannot  expect  to  find  the  land  free  from 
holes  or  ditches  or  the  bridges  to  be  in  safe  repair,  or  the  pass- 
ages and  stairs  to  be  commodious  and  free  from  dangerous 
places."  The  exceptions  to  which  he  alludes  need  not  be  men- 
tioned for  they  are  not  in  point  here. 

Mr.  Pollock  cites  in  support  of  the  rule  quoted  English 
decisions  mainly,  but  the  same  rule  has  been  generally,  if  not 
universally,  applied  in  the  various  jurisdictions  in  this  country. 

In  Severy  v.  Nickerson  (120  Mass.  306)  a  laborer  employed 
in  loading  ice  on  board  a  vessel  from  the  wharf,  after  finishing 
SicKELs  —Vol.  LXXX VII.         64 


1 


506  Stergeb  v.  Van  Sicklek.        V^Jy 

Opinion  of  the  Court,  per  Parker,  J. 

his  work  went  on  board  the  vessel  for  the  gratification  of  his 
curiosity,  and  there  fell  down  an  open  hatchway  and  broke  his 
leg.  Devens,  J.,  speaking  for  the  court,  said  :  "  The  distinc- 
tion which  exists  between  the  obligation  which  is  due  by  the 
owners  of  premises  to  a  mere  licensee,  who  enters  tliereon 
without  any  enticement  or  inducement,  and  to  one  who  enters 
upon  lawful  business  by  the  invitation,  either  expressed  or 
implied,  of  the  proprietor  is  well  settled.  The  former  enters 
at  his  own  risk  ;  the  latter  has  a  right  to  believe  that,  taking 
reasonable  care  liimself,  all  reasonable  care  has  been  used  by 
the  owner  to  protect  him  in  order  that  no  injury  may  occur.'* 

In  Zarmore  v.  Crovm  Point  Iron  Company  (101  N.  Y. 
391)  the  plaintiff,  an  employee  of  defendant,  quit  work  two 
days  l)ef ore  tlie  injury  on  account  of  the  supposed  danger  inci- 
dent to  the  work  at  the  pit  where  he  was  employed. 

At  the  suggestion  of  the  foreman  of  that  pit  he  applied  at 
another  pit  and  was  engaged  to  commence  work  there  on  the 
following  Monday,  and  while  near  a  machine  used  in  raising 
buckets  of  ore  from  the  mines  to  the  surface  of  the  ground,  a 
lever  was  throMrn  out  of  its  socket  and  flying  around  struck 
and  broke  his  legs.  It  was  held  that  he  could  not  recover,  the 
court  saying  "  he  was  on  the  premises  at  most  by  the  mere 
implied  suflFerence  or  license  of  the  defendant,  and  not  on  its 
invitation,  express  or  implied,  nor  was  he  there  in  any  proper 
sense  on  the  business  of  the  company.  '^  *  *  The  fact 
that  the  plaintiff  had  on  going  to  pit  No.  10  engaged  to  com- 
mence work  on  the  following  Monday,  did  not  change  his  rela- 
tion to  the  company  or  make  him  other  than  a  mere  licensee 
on  the  premises." 

That  case  is  decisive  of  the  one  under  consideration,  so  far 
as  the  question  of  negligence  is  concerned,  for  it  is  an  authority 
for  the  assertion  that  plaintiff's  own  testimony  establishes  con- 
clusively that  while  she  was  on  defendant's  premises  she  was 
at  most  a  mere  licensee. 

The  judgment  should  be  affirmed. 

All  concur,  except  IIaight,  J.,  not  voting. 

Judgment  affirmed. 
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Gavin  J.  Moffatt,  Appellant,  v.  Robert  Fulton,  Impleaded^     |}S  J^ 

etc.,  Respondent.  182    507 

171  «243 
An  omiflsion  of  the  averment  in  the  complaint  required  by  the  provision      171  '245 

of  the  Code  of  Civil  Procedure  (§  549)  authorizing  the  arrest  of  a  defend- 
ant in  an  action  for  money  received,  that  the  money  was  received  in 
a  fiduciary  capacity  and  forbidding  a  recovery  unless  the  allegation  is 
proved,  may  not  be  taken  advantage  of  for  the  first  time  upon  appeal; 
the  question  must  be  raised  upon  the  trial. 

An  express  averment  that  the  money  was  received  in  a  fiduciary  capacity 
is  not  necessary;  a  statement  of  facts  showing  that  it  was  so  received 
is  sufficient,  and  is  the  proper  pleading  (Parker,  J.,  dissenting). 

Plaintiff's  complaint  alleged  in  substance  that  he  intrusted  his  two  promis- 
sory notes  to  the  defendants,  as  his  agents,  to  return  one  with  certain 
explanations  and  to  procure  the  other  to  be  discounted  and  remit  the 
net  proceeds  to  him;  that  they  procured  both  to  be  discounted,  received 
the  proceeds  in  trust  to  pay  the  same  to  plaintiff,  but  refused  to  pay 
them  over  on  demand  and  converted  them  to  their  own  use.  The  facts 
proved  on  the  trial  were  substantially  as  alleged,  with  the  exception 
that  it  appeared  defendants  were  authorized  to  procure  the  discount  of 
either  of  the  notes  and  to  return  the  other  with  the  net  proceeds  of  the 
one  discounted.  Held  (Parker  and  Bradley,  JJ.,  dissenting),  that  the 
averments  in  the  complaint  and  the  proof  were  sufficient  to  authorize  a 
judgment  enforceable  against  the  person  of  the  defendant,  upon  whom 
alone  the  summons  in  the  action  was  served. 

Moffat  V.  Fulton  (66  Hun,  337),  reversed  in  part. 

(Argued  March  ;18,  1892;  decided  May  3,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  April,  1890,  which  modified  and 
affirmed  as  modified,  a  judgment  in  favor  of  defendant,  entered 
upon  a  verdict  directed  by  the  court. 

This  was  an  action  to  recover  the  proceeds  of  two  promis- 
sory notes  belonging  to  the  plaintiff,  claimed  to  liave  been 
received  by  the  defendants  in  a  fiduciary  capacity  and  con- 
verted to  their  own  use. 

In  the  first  count  of  the  complaint  it  is  alleged  that  on  the 
15th  of  November,  1886,  the  plaintiff,  a  manufacturer  of  New 
Haven,  Conn.,  gave  to  the  defendants,  who  were  engaged  in 
business  in  the  city  of  New  York,  his  promissory  note  for 
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$908.75,  payable  three  months  thereafter,  in  eonsideration  ot 
goods  sold  and  delivered.  On  the  15th  of  February,  1887, 
shortly  before  said  note  became  due,  the  plaintiff  made  another 
note  dated  that  day,  but  in  all  other  respects  a  duplicate  of  the 
first,  and  sent  it  by  his  agent,  one  McDowell,  to  the  defendanta, 
with  the  request  that  they  should  indorse  it  "and  have  it  dis- 
counted for  cash  and  remit  the  funds,  less  any  reasonable  charges 
for  commission  and  discount,  to  plaintiff  immediately,  so  that  he 
might  pay  the  said  note  of  November  fifteenth  about  to  become 
due  and  to  use  the  proceeds  of  said  note  for  no  other  purpose 
whatsoever.  The  defendants  thereupon  informed  the  said 
McDowell  that  they  could  not  have  the  said  note  discounted,  but 
if  the  plaintiff  would  send  them  in  its  place  his  note  for  a  less 
amount,  paying  a  portion  of  the  indebtedness  represented  by 
the  said  note  of  November  15,  1886,  they  would  immediately 
have  the  same  discounted  and  remit  the  proceeds  for  the  pur- 
pose above  described.  Said  defendants  requested  the  said 
McDowell  to  leave  with  them  said  note  dated  February  15, 
1887,  and  stated  that  they  would  enclose  the  same  on  that  day 
to  the  plaintiff  in  a  personal  letter  explaining  the  facts  *  *  ♦ 
and  use  said  note  for  no  other  purpose.  Trusting  solely  to  the 
honesty  and  integrity  of  said  defendants,  said  McDowell  left 
said  note  with  them  for  the  purpose  of  having  it  returned 
immediately  to  the  plaintiff  and  for  no  other  purpose."  The 
defendants  never  returned  the  note,  but  procured  the  same  to 
be  sold  or  discounted  through  a  broker  to  an  innocent  holder, 
and  on  the  21st  of  February,  1887,  received  the  proceeds  of 
.said  note,  less  $21.19  deducted  for  commission  and  discount, 
**  in  trust  to  pay  the  same  to  the  plaintiff  forthwith."  They 
used  said  proceeds  in  their  own  business  and  refused  to  pay 
any  part  thereof  to  the  plaintiff,  to  his  damage,  "  in  the  sum 
of  $887.60,  with  interest  thereon  from  the  21st  day  of  Feb- 
ruary, 1887." 

The  plaintiff  alleged  in  the  second  count  of  his  complaint 
that  on  the  17th  of  February,  1887,  he  made  his  promissory 
note,  bearing  the  date  of  February  8,  1887,  for  $750.60,  pay- 
able to  the  defendants,  three  months  after  date.     "  That  there- 
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npon  the  defendants  requested  the  said  plaintiff  to  deliver  said 
note  to  the  defendants  to  take  the  place  of  the  note  of  Febru- 
ary 15,  1887,  referred  to"  in  the  first  count  of  the  complaint, 
"  and  for  the  purpose  therein  more  fully  set  forth,  agreeing  to 
indorse  said  note,  have  the  same  discounted  or  sold,  and  return 
the  proceeds  thereof  to  the  plaintiff  forthwith,  less  the  dis- 
count and  a  reasonable  commission."  In  accordance  with 
said  request  and  relying  on  said  agreement,  the  plaintiff 
"thereupon  *  *  *  delivered  said  note  to  the  defendants 
*  *  *  in  trust,  to  indorse  and  discount  or  sell  the  same 
for  cash,  and  forthwith  to  pay  the  proceeds  thereof  to  the 
plaintiff,  less  the  discount  and  commission  as  aforesaid,  and  for 
no  other  purpose  whatever."  The  defendants  indorsed  the 
note  and  procured  a  bank  to  discount  it,  and  on  the  4th  of 
March,  1887,  the  proceeds,  less  $8.57  charged  for  discount  and 
commission,  were  paid  to  them  and  they  used  the  same  for  their 
own  purposes,  refusing  upon  due  demand  to  pay  any  part 
thereof  to  the  plaintiff,  to  his  damage  in  the  sum  of  $742.09. 

The  summons  and  complaint  were  served  only  on  the 
defendant  Fulton,  who  appeared  and  answered,  pleading,  in 
substance,  a  general  denial  and  also  a  counter-claim,  which 
was  successfully  demurred  to  by  the  plaintiff  on  the  ground 
that  it  alleged  "  facts  constituting  a  cause  of  action  arising  on 
contract,  while  the  cause  of  action  arising  out  of  the  facts 
alleged  in  the  complaint  is  in  tort  and  not  on  contract." 

Upon  the  trial  the  allegations  of  the  complaint  were  sub- 
stantially proved,  and  the  plaintiff  introduced  no  evidence. 
It  appeared  that  the  plaintiff  paid  all  of  said  notes  at  maturity 
and  that  when  McDowell  left  the  first  note  with  the  defend- 
ants they  said  they  would  try  to  have  it  discounted,  and  if 
they  succeeded  would  send  the  proceeds  to  the  plaintiff,  but 
otherwise  they  would  return  the  not**  to  him  that  night,  with 
a  letter  of  explanation.  When  the  plaintiff  left  the  second 
note  with  them  they  said  that  there  was  some  doubt  whether 
they  could  get  the  other  discounted,  and  hence  they  asked  for 
the  smaller  one. 

At  the  close  of  the  evidence  the  defendant  moved  to  dismiss 
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the  complaint  "  on  the  ground  that  the  facts  proved  do  not 
constitnte  either  a  tort,  an  actionable  conversion,  or  the  fidu- 
ciary relation  in  respect  to  either  cause  of  action."  The  motion 
was  denied,  and  he  thereupon  moved  that  a  verdict  be  directed 
in  his  favor  on  the  same  ground&  That  motion  was  also  denied 
and  a  verdict  was  directed  in  favor  of  the  plaintiff  for  $1,789.07, 
being  the  net  proceeds  of  the  two  notes,  with  interest,  upon  the 
ground  "  that  the  money  was  received  in  a  fiduciary  capacity." 
The  trial  judge  also  held  that  the  facts  alleged  were  ^^  sufficient 
to  maintain  a  cause  of  action  for  a  conversion."  Judgment 
was  entered  accordingly,  and  at  the  end  of  the  postea  was  this 
provision :  "  But  this  judgment  can  be  enforced  only  against 
the  joint  property  of  the  defendants  herein  and  the  separate 
property  of  the  said  defendant  Robert  Fulton,  who  was  served 
as  aforesaid,  and  against  the  person  of  the  said  defendant 
Robert  Fulton."  The  defendant  Fulton  appealed  from  the 
entire  judgment  and  the  General  Term  modified  it  by  striking 
out  the  words  ^'  and  against  the  person  of  the  said  defendant, 
Robert  Fulton,"  but  affirmed  it  in  all  other  respects.  The 
plaintiff  appealed  to  this  court  from  that  part  of  the  judgment 
of  affirmance  which  modified  the  judgment  of  the  trial  court 

Henry  W.  Taft  for  appellant.  The  averments  of  the  com- 
plaint were  sufficient  under  subdivision  2  of  section  549  of  the 
Code  to  sustain  an  action  for  money  received  in  a  fiduciary 
capacity,  and  the  evident  intent  was  to  maintain  that  form  of 
action.  (Laws  of  1886,  chap.  672 ;  King  v.  MackeUar^  109 
N.  Y.  215;  Knapp  v.  Simon^  96  id.  284;  LouniAury  v. 
Purdy^  18  id.  511;  McBrid^  v.  Langauy  18  Civ.  Pro.  Rep. 
201 ;  Duguid  v.  Edwards^  50  Barb.  288 ;  Murray  v.  Bur- 
linffy  10  Johns.  175;  HoUyrook  v.  Hoiner^  6  How.  Pr.  86; 
Burhans  v.  Casey ^  4  Sandf.  707;  Frost  v.  McCa/rger^  14 
How.  Pr.  131;  Ostell  v.  Brough,  24  id.  274;  Wallace  y. 
CasUe,  14  Hun,  106;  C.  Co.  v.  C  Co.,  M  How.  Pr.  274; 
Comstock  V.  IHeVy  73  N.  Y.  275 ;  Clark  /.  Pinkneyy  50  Barb. 
226 ;  StoU  v.  King,  8  How.  Pr.  298 ;  Schudder  v.  Shields,  If 
id.  420 ;  Leon  v.  Bemhei/mer^  10  Wkly.  Dig.  288 ;  Malcolm 
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V.  (PEeiUy,  14  id.  316 ;  14  J.  &  S.  222 ;  Beams  v.  Gould, 
77  N.  T.  465 ;  Eector  v.  Cla/rk,  78  id.  21 ;  Thayer  v.  Ma/rsh, 
75  id.  340 ;  A.  B.  IL  M.  Society  v.  Foote,  52  Hun,  307 ; 
Frets  V.  Frets,  1  Cow.  335  ;  Alien  v.  Johnson,  16  Johns.  205 ; 
Bank  of  LowviUe  v.  Edwards,  11  How.  Pr.  216  ;  Partridge 
V.  Badger,  25  Barb.  146 ;  Cody  v.  Allen,  22  id.  388 ;  Nelson 
V.  Eaton,  15  How.  Pr.  305 ;  Ilarway  v.  Mayor,  1  Hun,  628 ; 
Cmiaughty  v.  Nichols,  42  N.  Y.  83 ;  C.  iT.  jBanA  v.  iV^.  P. 
^ani,  32  Hun,  105,  110;  Veeder  v.  Cooley,  2  id.  74;  Byxbie 
V.  TTot^^;,  24  N.  Y.  607 ;  Graves  v.  Waite,  59  id.  156 ;  Freer  v. 
DenUm,  61  id.  492 ;  ^ffo**  v.  TWy,  63  id.  614 ;  Neftel  v. 
Lightstone,  77  id*  96 ;  Sparmam,  v.  Keim,  83  id.  245 ;  i^aZA?- 
/an<i  V,  S.  N.  N.  Bank,  9  Wkly.  Dig.  2 ;  BoswoHh  v.  J?^- 
jiTiW,  26  N.  Y.  S.  R  474 ;  7Wr«  v.  7Wr«,  100  K  Y.  196 ; 
Decker  v.  Matthews,  12  id.  313.)  The  facts  proven  upon  the 
trial  made  out  a  cause  of  action  as  to  both  notes  for  money 
received  in  a  fiduciary  capacity.  {Frost  v.  McCarger,  14 
How.  Pr.  131 ;  Beardsley  v.  Root,  11  Johns.  464 ;  Ainslie  v. 
Wilson,  7  Cow.  662 ;  AUen  v.  Brovm,  44  N.  Y.  233 ;  Witherhy 
v.  Mann,  11  Johns.  518;  Bonney  v.  A&^Zy,  2  Wend.  481 ; 
OUchrist  V.  Cunningham,  8  id.  641 ;  Hodman  v.  Hidden,  10 
id.  499 ;  CZar*  v.  FairchUd,  22  id.  582 ;  J?r%«  v.  C.  iV^. 
J?(m*,  61  How.  Pr.  250 ;  89  N.  Y.  182 ;  PraU  v.  i^c>(?fe,  9  id. 
463 ;  F.  JV.  Bank  v.  Zeach,  52  id.  350 ;  Comstock  v.  Hier,  73 
id.  276 ;  Coddington  v.  J?ay,  20  Johns. .  637 ;  Decker  v. 
Matthews,  12  K  Y.  313 ;  People  v.  Dennison,  84  id.  272; 
Lehmair  v.  Griswold,  8  J.  &  S.  100 ;  Nash  v.  Whitens  Bank, 
13  Wkly.  Dig.  141 ;  X  J?.  ^an;fe  v.  Z<?(?,  7  Abb.  Pk.  372; 
Ashins  V.  Heame,  3  id.  184 ;  Pattison  v.  Richards,  22  Barb. 
143 ;  GotHer  v.  Babcock,  7  Abb.  Pr.  392 ;  Devlin  v.  Golema/n, 
50  N,  Y.  537 ;  Hynes  v.  Patterson,  95  id.  4 ;  jPw^  v.  Steams, 
1  Hill,  89 ;  ^«A9^i  V.  Brough,  24  How.  Pr.  274 ;  >Sif^Z^  v.  jff?n^, 
8  id  298 ;  Holbrooh  v.  Zi'w^,  6  id.  86 ;  ^w^^  v.  WhiOock, 
12  id.  209 ;  Robhins  v.  &i^A«Z,  20  id.  366.) 

Arthur  R.  Robertson  for  respondent.     The  allegations  of 
the  complaint  are  in  tort,  and  must  give  character  to  the  action. 


512  MoFFATT  V.  Fulton.  [May, 

Opinion  of  the  Court,  per  Vahn,  J. 

Eecovery  should  not  be  permitted  upon  any  other  theory. 
(  Walter  v.  Bennett,  16  N.  Y.  250 ;  Ross  v.  Mather,  51  id. 
108 ;  Code  Civ.  Pro.  §  501 ;  Segelken  v.  Meyer,  94  N.  Y.  184; 
Hathaway  v.  Johnson,  55  id.  97 ;  Morris  v.  Renford,  18  id. 
552 ;  Oreervtree  v.  Rosenstock,  61  id.  589.)  The  complaint 
filiould  have  been  dismissed  at  the  close  of  the  case,  for  the 
reason  that  the  facts  disclosed  wholly  negatived  all  idea  of 
conversion  of  the  note,  and  were  entirely  inconsistent  with  any 
claim  that  the  defendants  received  any  of  tlie  alleged  proceeds 
in  a  fiduciary  capacity.  (94  N.  Y.  484 ;  Greentree  v.  Rosen- 
stock,  61  id.  583,  590 ;  Wood  v.  Tleni^,  40  id.  124 ;  Walter  v. 
Ben7ieU,  16  id.  260 ;  StoU  v.  King,  8  How.  Pr.  298 ;  Bu^ng 
V.  Thompson,  15  id.  97 ;  Donovan  v.  Co7*neU,  9  Civ.  Pro. 
Rep.  224 ;  Wallace  v.  Cattle,  14  Hun,  106 ;  Duguid  v. 
Edwards,  50  Barb.  300 ;  LiddeU  v.  Paton,  7  Hun,  196 ; 
Morajige  v.  Waldron,  6  id.  529;  McBumey  v.  Martin,  6 
Robt.  502.)  The  judgment  of  the  trial  court  as  entered  was 
unwarranted,  for  the  reason,  among  others,  that  it  provided 
for  an  execution  against  the  person.  {Madge  v.  Puig,  71  N. 
Y.  608 ;  Miller  v.  Schneider,  2  id.  262 ;  Brawn  v.  Treat,  1 
Hill,  225 ;  Suydam  v.  Smith,  7  id.  182 ;  Decatur  v.  Good- 
rich, 26  Wkly.  Dig.  255.)  No  execution  could  be  allowed 
against  the  person  because  there  was  no  express,  specific  alle- 
gation that  the  money  referred  to  in  either  cause  of  action  was 
received  in  a  fiduciary  capacity.)  HiUis  v.  Bdckert,  53  Hun, 
499 ;  BarUeU  v.  Svliorius,  25  N.  Y.  S.  R.  629 ;  HarUmd  v. 
Howa/rd,  32  id.  872.)  Whatever  questions  may  arise  on  the 
complaint,  demurrer,  judgment  or  other  proceedings  on  plain- 
tiffs part,  are  to  be  construed  strictly  against  him,  and  this 
notwithstanding  the  provisions  of  section  519  of  the  Code  as 
to  liberal  construction.  {Clarke  v.  Dillon,  97  N.  Y.  860; 
Hathaway  v.  Johnson,  65  id.  93 ;  Morris  v.  Talcott,  97  id. 
100-107;  S.,etc,,  N.  Co.  v.  Sherwin,  1  Civ.  Pro.  Rep.  46; 
MUler  V.  Schneider,  2  N.  Y.  262.) 

Vann,  J.     The  Code  provides  that  a  defendant  may  be 
arrested  in  certain  actions  and,  among  others,  in  an  action 
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brought  to  recover  damages  for  "  a  personal  injury ;  an  injury 
to  proj^erty,  including  the  wrongful  taking,  detention  or  con- 
version  of  personal  property  ;  a  breach  of  promise  to  marry  ; 
misconduct  or  neglect  in  office  or  in  professional  employment ; 
fraud  or  deceit ;  or  to  recover  a  chattel,  where  it  is  alleged  in 
the  complaint  that  the  chattel  has  been  concealed  "  in  a  certain 
manner  and  with  a  certain  intent ;  "  or  to  recover  for  money 
received,  or  to  recover  property,  or  damages  for  the  conversion 
or  misapplication  of  property,  when  it  is  alleged  in  the  com- 
plaint that  the  money  was  received,  or  the  property  was 
embezzled,  or  fraudulently  misapplied  by  a  *  *  *  factor, 
agent,  broker,  or  other  person  in  a  fiduciary  capacity.  Where 
such  allegation  is  made,  the  plaintiff  cannot  recover  unless  he 
proves  the  same  on  the  trial  of  the  action."  (Code  Civ.  Pro. 
§  549.) 

The  General  Term  based  its  judgment  of  reversal  upon  the 
ground  that  there  was  no  express  averment  in  the  complaint 
that  the  money  in  question  was  received  by  the  defendants  in 
a  fiduciary  capacity,  although  one  of  the  learned  judges  dis- 
sented from  that  conclusion.  {Moffatt  v.  Fulton^  56  Hun, 
337.)  No  such  point,  however,  was  taken  at  the  Circuit  The 
sufficiency  of  the  complaint  was  not  questioned  upon  the 
trial,  except  by  a  motion  to  dismiss,  made  before  any  evidence 
was  given  upon  the  ground  that  the  first  count  did  "  not  con^ 
tain  facts  sufficient  to  constitute  a  cause  of  action,  and  par- 
ticularly, that  it  did  not  set  forth  facts  constituting  an  action 
in  tort ; "  that  the  second  count  did  "  not  set  forth  facts  con- 
stituting a  cause  of  action  either  in  tort  or  on  contract ; "  and 
that  the  complaint  united  "  an  alleged  cause  of  action  pro- 
ceeding upon  the  theory  of  tort,  with  one  proceeding  on  the 
theory  of  contract."  The  motion  at  the  close  of  the  evidence 
was  not  based  upon  the  facts  alleged,  but  on  "  the  facts  proved." 
Even,  therefore,  if  it  was  necessary  to  specifically  allege  that 
the  money  was  received  by  the  defendants,  as  agents,  in  a 
fiduciary  capacity,  advantage  could  not  be  taken  of  the  omis^ 
sion  for  the  first  time  upon  appeal.  (Loumbury  v.  Purdy^ 
18  N.  Y.  515;  Cowing  v.  AUman^  79  id.  167;  Knapp  v, 
SicKELs — Vol.  LX XXVII,        65 
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iSuihon^  96  id.  284.)  If  tlie  )x>int  had  been  raised,  a  formal 
amendmeut  might  liave  been  allowed. 

Hut,  assaniiug  that  the  question  was  properly  raised,  we  do 
not  think  that  it  called  for  a  reversal  of  the  judgment  ren- 
dered by  the  trial  court,  Ijecanse  it  is  sufficient  to  set  forth  the 
facts  showing  that  the  money  was  received  in  a  fidnciary 
capacity,  without  copying  the  words  of  the  statute,  which 
would  be  pleading  a  mere  conclusion  of  law.  It  was  clearly 
the  intention  of  the  legislature  by  its  last  amendment  of  sec- 
tion 549,  to  require  a  plaintiff,  intending  to  arrest  the  defend- 
ant, to  predicate  his  action  upon  some  ground  of  wrongdoing 
mentioned  in  the  statute,  as  a  substantive  part  of  the  cause  of 
action,  so  that  he  could,  defend  himself  before  a  jury  and 
recover  costs  if  such  defense  was  successful.  (L.  1886,  ch, 
672 ;  Code  Civ.  Pro.  §  549.) 

The  statute  does  not  direct  the  plaintiff  to  state  in  liis  com- 
plaint that  ho  claims  the  right  to  arrest  the  defendant.  Such 
a  statement  in  order  to  be  effective  as  a  notice  would  have 
to  ap]>ear  in  the  summons  rather  than  tlie  complaint,  as  the 
former  must,  while  the  latter  need  not  be,  personally  served. 
No  change  was  made  where  the  right  to  arrest  depended  on 
the  nature  of  the  action,  as  in  the  case  of  fraud,  deceit,  con- 
version and  injuries  to  person  or  property.  The  right  of 
arrest,  however,  as  it  had  previously  existed,  in  so  far  as  it 
depended  upon  extrinsic  facts,  that  is  upon  facts  not  appear- 
ing in  the  complaint,  was  changed,  except  as  provided  in  sec- 
tion 550,  w^iicli  is  a  substitute  for  the  old  writ  of  7id  exeai^  not 
by  abolishing  the  right  of  arrest,  but  by  requiring  the  facts 
which  theretofore  had  been  stated  in  part  outside  of  tlie  com- 
plaint, to  be  stated  in  it,  as  a  part  of  the  cause  of  action.  The 
practice  was  thus  made  uniform,  so  that  the  complaint  must 
now  set  forth  the  facts  upon  which  the  right  to  arrest  depends 
in  all  cases,  with  the  single  exception  aforesaid,  just  as  for- 
merly it  was  required  in  a  majority  of  cases.  The  amendment 
as  we  construe  it,  introduced  no  new  rule  of  pleading  into  the 
Code.  It  did  not  authorize  the  pleader  to  allege  a  conclusion 
of  law  instead  of  the  ^^  plain  and  concise  statement  of  the  facts,'^ 
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required  by  section  481.  It  changed  the  nature  of  certain 
causes  of  action  somewhat,  by  requiring  facts  to  be  alleged 
and  proved  in  addition  to  those  previously  required  to  be 
alleged  or  proved,  in  order  to  recover.  If,  therefore,  the 
complaint  under  consideration  sets  forth  facts  showing  that 
the  defendant,  as  agent,  received  the  proceeds  of  the  two 
notes,  in  a  fiduciary  capacity,  and  converted  them  to  his  own 
use,  it  is  sufficient,  without  characterizing  those  facts  or 
repeating  the  language  of  the  statute.  The  facts,  as  alleged, 
were,  in  substance,  that  the  plaintiff  entrusted  his  two  notes  to 
the  defendants,  as  his  agents,  to  return  one  with  certain  explana- 
tions and  to  procure  the  other  to  be  discounted  and  forthwith 
remit  the  net  proceeds  to  him.  Exceeding  their  authority  as  to 
one  note,  they  procured  both  to  he  discounted,  received  the 
proceeds,  refused  to  pay  them  over  on  demand  and  converted 
them  to  their  own  use.  The  facts  as  proved  were  substantially 
the  same,  except  that  the  defendants  were  authorized  to  procure 
the  discount  of  either  note  and  to  return  the  other,  with  the 
net  proceeds  of  the  one  discounted.  The  notes  belonged  to  the 
plaintiff,  and  when  they  were  discounted  the  proceeds  belonged 
to  him.  The  defendants  had  no  right  to  either,  except  as  the 
agents  of  the  plaintiff.  Agency  is  a  fiduciary  relation.  It  exists 
by  virtue  of  the  Jvducia,  or  faith  reposed,  as  where  one  man, 
confiding  in  another,  entrusts  his  property  to  him  for  a  particu- 
lar purpose,  and  in  the  belief  that  he  will  in  good  faith  use  it 
for  no  other  purpose.  Property  thus  received  is  received  in  a 
fiduciary  capacity,  and  when  the  property  is  turned  into  money, 
that  is  also  received  in  a  fiduciary  capacity.  It  does  not  belong 
to  the  agent,  who  can  lawfully  exercise  no  power  or  authority 
over  it,  except  for  the  benefit  of  his  principal,  and  only  as 
authorized  by  him.  If  the  agent  uses  it  for  his  own  purposes, 
or  fails  to  p^y  it  over  upon  a  seasonable  demand  duly  made, 
it  is  a  conversion  of  that  which  does  not  belong  to  him.  The 
capacity  in  which  the  defendants  received  the  notes  was 
fiduciary  in  character,  because  it  depended  upon  trust  and 
confidence  reposed  in  them  by  the  plaintiff,  as  his  agents. 
{Goodrich  v.   Dunhar^   17    Barb.   644,   646;    Repvhlio  of 
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Mexico  V.  De  Arangois,  5  Duer,  640 ;  Wolfe  v.  Brouwer^  5 
Kobt  601.) 

He  trusted  them  to  handle  his  property  as  he  directed,  and  they 
agreed.  After  they  had  received  tlie  moqey  on  the  notes,  tliey 
had  no  right  to  keep  it,  or  even  to  pay  it  out  on  his  account, 
but  it  was  their  duty  to  at  once  pay  it  over  to  him.  They 
received  it  in  trust  for  him,  and  the  refusal  to  pay  it  over  was 
not  a  refusal  to  pay  a  debt,  but  to  deliver  that  which  belonged 
to  him.  Under  the  circumstances  this  was  not  a  mere  "  act  of 
omission,"  but  *'  an  act  of  misfeasance."  The  transaction  was 
isolated  and  independent  of  any  custom  or  course  of  dealing. 

The  complaint  alleges  that  the  proceeds  of  the  first  note 
"  were  received  by  him  in  trust  to  pay  the  same  to  the  plain- 
tiff forthwith,"  and  that  the  second  note  was  delivered  to  him 
"  in  trust  to  indorse  and  discount  or  sell  the  same  for  cash, 
and  forthwith  to  pay  the  proceeds  thereof  to  the  plaintiff." 
Wlien  it  is  a  necessary  inference-  from  the  facts  alleged  that 
the  money  was  received  in  a  fiduciary  capacity,  the  statute 
does  not  require  that  they  should  be  labeled  with  that  name. 

Since  there  was  no  agreement  as  to  the  method  of  transmit- 
ting the  proceeds,  the  expectation  of  the  plaintiff  that  the 
defendants  would  deposit  them  in  their  bank  account  and 
remit  by  check,  is  not  important.  They  did  not  attempt  to 
remit  in  any  way. 

While  some  parts  of  the  judgment  as  rendered  by  the  trial 
court  may  be  subject  to  criticism,  we  have  not  alluded  to  them, 
because  only  the  part  that  was  stricken  out  on  appeal  is  before 
us  for  review. 

After  examining  the  exceptions  to  which  our  attention  has 
been  called,  we  think  that  the  judgment  of  the  General  Term, 
in  so  far  as  it  modified  the  judgment  of  the  Circuit,  should  be 
reversed,  with  costs. 

Parker,  J.  (dissenting).  An  examination  of  the  question 
presented  leads  me  to  adopt  the  view  entertained  by  the 
majority  of  the  court  at  General  Term.  {Moffat  v.  FvUon^ 
31  N.  Y.  8.  R.  154.) 
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The  question  lias  been  before  that  court,  and  with  the  same 
result,  on  other  occasions.  {Hillis  v.  JBleckerty  53  Hun,  499 ; 
BarUett  v.  SartoritiSy  25  N.  Y.  S.  K.  629 ;  ffarland  v.  Soward, 
32  id.  872.) 

The  judgment  of  the  trial  court  awarded  to  the  plaintiff 
$1,789.07  and  costs,  and  authorized  its  enforcement  out  of  the 
joint  property  of  the  defendants,  the  separate  property  of  the 
defendant  Fulton,  and  against  the  person  of  Fulton. 

The  General  Term  modified  the  judgment  by  striking  there- 
from the  words  "  and  against  the  person  of  the  said  defendant 
Robert  Fulton,"  on  the  ground  that  the  complaint  does  not 
specifically  allege  that  Fulton  received  the  money  in  a  fiduciary 
capacity. 

The  appellant  insists  that  the  requirements  of  the  Code  are 
met  when  the  facts  alleged  warrant  the  conclusion  that  the 
money  was  received  in  a  fiduciary  capacity. 

A  portion  of  subdivision  2,  section  549  of  the  Ck)de  of  Civil 
Procedure  forms  the  basis  of  the  different  views  contended 
for. 

The  section,  so  far  as  pertinent  to  the  present  discussion, 
provides  that  ^'  a  defendant  may  be  arrested  in  an  action  as 
provided  in  this  title,  where  the  action  is  brought  for  either  of 
the  following  causes : 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury ;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  conver- 
sion of  personal  property;  breach  of  a  promise  to  marry; 
misconduct  or  neglect  in  office  or  in  prof essional  employment ; 
fraud  or  deceit ;  or  to  recover  a  chattel  where  it  is  alleged  in 
the  complaint  that  the  chattel  or  a  part  thereof  has  been  con- 
cealed, removed  or  disposed  of  so  that  it  cannot  be  found  or 
taken  by  the  sheriff  and  with  intent  that  it  should  not  be  so 
found  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof ;  or  to  recover  for  money  received  or  to  recover  prop- 
erty' or  damages  for  the  conversion  or  misapplication  of  prop- 
erty where  it  is  alleged  in  the  complaint  that  the  money  was 
received  or  the  property  was  embezzled  or  fraudulently  misap- 
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plied  by  a  public  oflScer  or  by  an  attorney,  solicitor  or  coun- 
selor, or  by  an  officer  or  agent  of  a  corporation  or  banking 
association  in  the  course  of  his  employment,  or  by  a  factor, 
agent,  broker  or  other  person  in  a.  fiduciary  capacity.  Where 
such  allegation  is  made  the  plaintiff  cannot  recover  unless  he 
proves  the  same  on  the  trial  of  the  action,  and  a  judgment  for 
the  defendant  is  not  a  bar  to  the  new  action  to  recover  the 
money  or  chattel." 

It  will  be  observed  that  it  is  plainly  provided  that  in  order  to 
bring  a  case  within  the  scope  of  that  section  it  must  be  alleged 
in  the  complaint  that  the  money  was  received  in  a  iiduciaiy 
capacity,  and  in  determining  whether  it  should  receive  a  tech- 
nical construction,  requiring  such  an  allegation  in  terms,  in 
addition  to  the  plain  and  concise  statement  of  facts  provided 
for  by  section  481  of  the  Code  of  Civil  Procedure,  or  simply 
a  statement  of  the  facts,  we  may  inquire  as  to  the  probable 
intent  of  the  legislature. 

Prior  to  the  enactment  of  chapter  672  of  the  Laws  of  1886, 
section  549  provided  for  cases  where  tlie  arrest  depended 
exclusively  on  the  nature  of  the  action,  and  section  550  to 
those  where  the  right  to  arrest  depended  in  part,  at  least,  on 
facts  extrinsic  to  the  cause  of  action.  Subdivision  three  of 
the  latter  section  provided  for  a  case  of  money  received  in  a 
fiduciary  capacity  and  misapplied.  The  cause  of  action  was, 
ex  contractu^  the  right  of  arrest  extrinsic,  and  if  an  allegation 
of  conversion  was  also  made  it  was  treated  as  surplusage  and 
not  issuable.  {Segelken  v.  Meyer ^  94  N.  Y.  473-484 ;  Dano- 
vam  V.  Cornell^  8  N.  Y.  Civil  Pro.  R  283 ;  GreerUree  v.  Ro^en- 
stock,  61  N.  Y.  583-590.) 

The  order  of  arrest  could  only  be  granted  on  the  pleadings 
and  affidavits,  the  right  to  it  was  not  an  issuable  fact  but  con- 
testable only  on  affidavits,  and  if  not  granted  before  judgment 
rendered,  an  execution  against  the  person  could  not  issue. 
(  Wood  V.  Henry,  40  N.  Y.  124.) 

In  1886  section  550  of  the  Code  was  amended  among  other 
respects  by  striking  out  the  provision  relating  to  actions  for 
money  received  in  a  fiduciary  capacity  and  misapplied,  and 
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section  549  was  amended  by  its  incorporation  into  subdivision 
2,  but  with  an  important  cliange  in  its  phraseology  in  that  it 
required  that  an  allegation  to  that  effect  should  be  made  in  the 
complaint  and  proved  on  the  trial  —  if  made  and  not  proved., 
plaintiff  to  fail  of  recovery. 

The  effect  of  this  amendment  was  not  to  change  the  cause 
of  action  from  contract  to  one  of  tort,  hut  to  change  the 
remedy.  As  we  have  ol)served  prior  to  such  amendment  the 
right  to  issue  an  execution  against  the  person  in  actions  of  this 
character,  was  made  to  depend  on  an  application  by  the 
plaintiff  for  an  order  of  arrest  based  on  appropriate  affidavits 
before  the  entry  of  judgment.  The  defendant  had  a  right  to 
contest  such  application  by  means  of  opposing  affidavits,  and 
the  judge  determined  from  such  papers  and  the  pleadings 
whether  a  proper  case  was  presented  for  an  order  of  arrest 
If  granted,  and  not  subsequently  vacated,  execution  Issued 
against  the  person  in  the  event  of  plaintiff^s  recovery.  The 
jury  were  thus  prevented  from  considering  whether  the  cir- 
cumstances entitled  a  plaintiff  to  a  remedy  against  the  person  as 
well  as  the  property  of  the  defendant.  Their  duty  was  fully 
performed  when  they  had  determined  what  sum,  if  any,  was 
due  to  the  plaintiff.  The  court  having  already  decided  if 
applied  to,  and  on  other  papei*s  in  part,  whether  the  plaintiff 
was  entitled  to  the  additional  remedy  which  the  issuing  of  an 
order  of  arrest  gave. 

It  may  tend  to  show  the  purpose  of  the  legislature  if  in  this 
connection  we  briefly  examine  chapter  072  of  the  Laws  of 
1886.  The  first  and  second,  sections  amend  sections  549  and 
550  of  the  Code  of  Civil  Procedure,  in  the  respects  already 
sufficiently  alluded  to  for  our  present  purpose.  Section  3 
amends  section  551  of  the  ('ode,  so  as  to  conform  the  practice 
in  granting  and  serving  orders  of  ari'est  to  sections  549  and 
550,  as  by  such  act  amended. 

Section  4  amends  section  558  of  the  Code,  so  as  to  provide, 
among  other  things,  that  when  the  onler  of  arrest  is  applied 
for,  after  the  filing  or  service  of  the  complaint,  the  court  may 
before  granting  the  same,  direct  the  service  of  an  amended 
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complaint,  so  as  to  conform  to  the  allegations  required  in  sub- 
divisions two  and  four  of  section  549.  It  may  be  remarked  in 
this  connection  that  only  subdivisions  2  and  4  of  section  549 
provide  for  allegations  in  the  complaint  in  addition  to  those 
requisite  to  establish  a  cause  of  action,  and  that  a  judgment 
may  be  recovered  if  they  are  omitted,  but  the  remedy  against 
the  person  does  not  in  such  case  flow  from  it. 

Section  5  amends  or  substitutes  for  section  3  of  the  Code,  a 
Section  limiting  the  term  of  imprisonment  in  jail  under  an  exe- 
cution against  the  person ;  limiting  the  period  which  a  person 
may  be  imprisoned  within  the  jail  liberties  of  any  jail ;  pro- 
hibiting further, imprisonment  in  the  same  action,  and  making 
it  the  duty  of  the  sheriflE.to  discharge  a  person  imprisoned,  at 
the  expiration  of  the  periods  provided  for,  without  any  further 
application  therefor. 

Section  6  amends  section  672  of  the  Code  so  as  to  provide 
for  the  discharge  of  the  debtor  from  custody  in  certain  cases 
of  unwarrantable  delays,  the  plain  object  of  the  section  being 
to  relieve  the  debtor  from  continued  and  extended  imprison- 
ment, whether  by  virtue  of  separate  mandates  in  the  same  or 
diflferent  actions. 

Section  7  provides  that  the  act  shall  apply  to  all  imprisoned 
debtors  under  any  mandate  against  the  person  Iiereto- 
fore  issued,  and  commands  the  sheriffs  of  the  several  counties 
to  discharge  witliin  five  days  from  the  passage  of  the  act  all 
pei'sons  entitled  to  discharge  by  the  provisions  of  section  3  of 
the  Code  of  Civil  Procedure  as  amended. 

It  is  apparent,  therefore,  that  the  purpose  of  the  legislature 
in  amending  the  several  sections  of  the  Code  of  Civil  Proced- 
ure in  the  manner  provided  by  chapter  672  of  the  Laws  of 
1886  was  in  the  direction  of  personal  lil)erty. 

Before  the  amendment,  a  person  who  misapplied  moneys 
obtained  in  a  fiduciary  capacity  was  subject  to  arrest  on  an 
order  granted  before  judgment  and  to  be  taken  in  execution 
against  the  person  after. 

The  creditor  still  has  the  same  remedy,  but  the  procedure  is 
changed.     Formerly  he  only  had  to  state  in  his  pleadings  a 
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plain  and  concise  statement  of  the  facts,  and  on  trial  need 
prove  nothing  more.  Whether  he  was  entitled  to  an  order  of 
arrest  carrying  with  it  a  right  to  an  execution  against  the  per- 
son of  his  debtor  depended  on  the  affidavits  presented  to  the 
jndge  and  his  view  of  their  sufficiency. 

But  now  as  I  interpret  the  section  under  consideration  in  the 
light  of  the  apparent  intent  of  the  legislature,  as  manifested 
bv  the  other  provisions  of  the  act  creating  the  order,  an  order 
of  arrest  cannot  be  obtained,  unless  the  complaint  alleges,  in 
addition  to  a  plain  statement  of  the  facts,  that  the  money  mis- 
applied was  obtained  in  a  fiduciary  capacity. 

The  plaintiff  makes  tho  allegation  at  his  peril,  for  if  he  fails 
to  prove  it  to  the  satisfaction  of  the  jury,  judgment  must  go 
against  him  in  a  case,  when  but  for  such  allegation  the  jury 
would  be  required  to  find  an  indebtedness  to  the  plaintiff,  on 
the  part  of  the  defendant. 

The  object  of  tlie  amendment  seems  to  have  been  to  give  a 
defendant  charged  with  misappropriating  moneys  received  in 
a  fiduciary  capacity.  1.  Specific  notice  that  the  plaintiff  seeks 
a  remedy  against  his  person.  2.  The  benefit  of  an  ordinary 
trial  by  jury,  with  the  privilege  of  adducing  oral  testimony, 
and  of  cross-examination  of  adverse  witnesses  upon  the  facts, 
involving  the  right  of  arrest.  3.  Such  advantage  as  may 
accrue  because  of  the  plaintiff's  knowledge  that  if  he  fail  to 
satisfy  the  jury,  that  the  facts  entitle  him.  to  a  remedy  against 
the  person  of  the  defendant,  judgment  for  costs  will  be  ren- 
dered against  the  plaintiff. 

It  is  not  contended  by  those  differing  with  the  construction 
heretofore  given  by  the  courts  to  section  549,  that  it  was  not 
framed  with  a  view  to  insure  to  a  defendant  apprisal  by  the 
complaint  that  a  remedy  against  his  person  is  sought.  But  it 
is  urged  that  he  may  be  said  to  be  so  apprised  if  the  allegations 
of  the  complaint  warrant  the  conclusion  which  the  Code  says 
must  be  alleged.  Some  of  the  reasons  have  already  been  given 
which  have  led  me  to  the  conclusion  that  the  legislature  intended 
to,  and  did  provide  for  an  allegation  fto  specific  as  to  give  the 
defendant  ample  notice  that  he  must  be  prepared  to  contest 
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with  the  plaintiff,  the  facts  involving  the  right  of  arrest  a^  well 
as  the  alleged  indebtedness,  and  it  may  not  be  amiss  to  call 
attention  to  the  argument,  which  the  situation  of  this  case 
presents,  in  support  of  the  wisdom  of  the  legislature  in  pro- 
viding for  an  allegation  which  insures  to  the  defendant  actual 
notice  that  a  remedy  beyond  a  judgment  for  money  is  sought. 

It  is  now  about  to  be  held,  in  effect,  if  not  in  terms,  that 
the  causes  of  action  averred  in  the  complaint  ai-e  not  in  tort, 
but  ex  contractu,  because  for  monev  had  and  received  in  a 
fiduciary  capacity  {Segdken  v.  Mayer^  94  N.  Y.  474-484), 
and  that  the  complaint  being  susceptible  of  such  a  construction, 
the  defendant  must  be  deemed  to  have  been  notified  l>v  it 
that  a  remedy  against  his  person  was  sought.  Yet,  in  this  very 
case,  the  defendant  pleaded  a  counter-claim  to  which  the  plain- 
tiff interpose<l  a  demurrer  in  which  he  assigned,  among  other 
grounds  of  demurrer,  "  that  it  api>ears  on  the  face  of  sai<l 
counter-claim  that  it  is  not  of  tlio  character  specified  in  section 
501  of  the  Code  of  Civil  Procedure,  in  that  it  alleges  fa<-ts 
constituting  a  (»ause  of  action  arising  on  contract,  while  the 
cause  of  action  arising  out  of  the  facts  alleged  in  the  com- 
plaint is  in  tort  and  not  on  contract." 

After  argument,  the  demurrer  was  sustained  and  judgment 
thereon  rendered  in  favor  of  the  |)laintiff. 

Now,  can  it  be  that,  a  complaint  which  the  plaintiff  by  his 
demurrer  asserted  was  in  tort,  an  assertion  which  the  court 
after  argument  made  sustained  by  its  judgment,  may  be  said 
to  have  apprised  the  defendant  that  on  the  trial  he  should  l>e 
prepared  to  meet  the  charge  that  a  recovery  was  claimed  for 
money  received  in  a  fiduciary  capacity  ?  It  seems  to  me  not, 
and  that  it  was  to  provide  against  just  such  cases  that  induceil 
the  legislature  in  part  at  least  to  require  that  in  addition  to 
the  statement  of  facts,  there  should  be  a  specific  allegation 
which  should  with  certainty  inform  a  defendant  of  the  extent 
of  the  remedy  sought  against  him. 

Other  instances  might  be  cited  tending  to  show  tliat  tlie 
evident  purpose  of  the  legislature  will  not  be  effectuated,  if 
the  section  of  the  Code  under  consideration  be  so  constnied  as 
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to  render  it  unneceseary  to  aver  in  the  complaint  the  allega- 
tion declared  to  be  essential  in  case  a  remedy  against'  the  per- 
son is  sought 

Bnt  it  will  serve  no  useful  purpose  to  multiply  them.  The 
legislature  clearly  intended  to  take  a  further  step  in  the  direc- 
tion of  personal  liberty ;  and  to  that  end  deemed  it  essential 
that  a  defendant  should  have  explicit  notice  that  other  than  a 
money  judgment  is  claimed ;  that  he  should  have  the  riglit  to 
C9ntest  the  charge  of  breach  of  trust  before  a  jury,  and  to. 
prevent  the  charge  from  being  lightly  made  and  on  insufficient 
grounds,  it  imposed  as  a  penalty  for  failure  to  substantiate  the 
allegations  required  to  be  pleaded  that  the  plaintiff  should  fail 
of  recovery. 

The  judgment  should  be  affirmed. 

Bradley  J.  (dissenting).  I  think  to  justify  execution  against 
the  person  of  a  defendant  it  is  sufficient  that  the  inference 
from  the  allegations  of  the  complaint  is  necessarily  in  support 
of  a  cause  of  action  authorizing  it.  It  is  otherwise  if  there  is 
opportunity  for  other  or  contrary  contention.  In  my  view 
such  a  cause  of  action  is  not  necessarily  the  effect  of  the  alle- 
gations of  the  second  count.  And  the  fact  that  those  of  tht^ 
first  count  would  alone  be  sufficient  for  it,  does  not  warrant 
such  final  process.     {Mills  v.  Scherde?^  2  N.  Y.  262.) 

The  judgment,  therefore,  should  be  affirmed. 

All  concur  with  Vann,  J.,  except  Bradlky  and  Parker,  J J.^ 
dissenting. 

Judgment  as  modified  reversed. 
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Antoine'ite  Macauley,  Appellant,  v.  Robert  H.  Smith  et  aL, 

Respondents. 

L.  convoyed  certain  premises  to  S.  T.  and  H.  by  deeds  absolute  on  their 
face  in  pursuance  of  an  agreement,  by  which  she  contracted  to  so  con- 
vey as  security  for  a  loan  which  the  grantees  agreed  to  and  did  make; 
said  loan  to  be  for  a  period  not  exceeding  one  year  from  the  date  of  the 
deed.  Upon  repayment  of  the  loan  with  the  interest  the  grantees  agreed 
to  reconvey;  but  in  case  it  was  not  repaid  within  the  year,  the  grantor 
agreed  that  the  deed  should  become  absohite  and  that  the  grantees,  their 
heirs  and  assigns,  should  become  the  owners  in  fee  simple  absolute.  The 
Joan  was  not  repaid  within  the  year  and  thereafter  the  grantor  surren- 
-dered  possession  of  the  premises  to  the  grantees.  Plaintiff  levied  upon  the 
premises,  by  virtue  of  an  attachment  against  L.  as  a  non-resident,  in  an 
action  wherein  the  summons  was  served  by  publication,  obtained  judg- 
ment by  default,  and  issued  execution  thereon.  In  an  action  to  have 
said  deeds  declared  to  be  mortgages,  and  the  premises  subjected  to 
the  lien  of  the  plaintiff's  judgment,  luUd,  that  plaintiff  was  entitled  to 
the  relief  sought;  that  the  deeds  were  mortgages;  that  the  provision 
in  the  contract  that  if  the  loan  was  not  repaid  in  the  time  specified 
they  should  become  absolute  conveyances,  was  ineffectual;  that,  as. 
therefore,  the  title  remained  in  L.,  the  lien  by  virtue  of  the  attachment 
was  valid,  and  the  judgment  and  execution  became  a  specific  lien  upon 
the  land. 

The  grantees  before  the  attachment  was  issued  executed  a  deed  of  the 
premises  to  the  defendant,  the  N.  Y.  B.  Union.  The  grantee  had  no 
notice  of  the  agreement;  it  admitted  that  a  portion  of  the  purchase- 
money,  agreed  by  it  to  be  paid,  remained  unpaid.  Held,  that  said 
defendant  could  not  maintain  the  defense;  that  it  was  not  &  botia  Jide  pur- 
chase  for  value,  as  in  order  to  sustain  that  relation,  it  must  have  i>aid  all 
of  the  purchase-money;  but  that  to  the  extent  of  its  payments  inno- 
cently made  before  notice  of  plaintiff's  claim  it  was  entitled  to  protection. 

Thni-ber  v.  Blanek  (50  N.  Y.  80),  distinguished. 

(Argued  April  18,  1892;  decided  May  3.  1892.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supremo 
•Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  afifirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
•court  on  trial  at  Special  Term. 

This  action  was  brought  to  have  certain  conveyances  of  real 
estate  by  warranty  deeds  declared  to  be  mortgages,  and  to  have 
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the  real  estate  adjudged  t^  be  subject  to  the  lien  of  a  certain 
judgment  recovered  by  the  plaintiff  against  the  grantor  in 
such  deeds,  and  an  execution  issued  thereon. 

The  action  in  which  the  jndgment  was  entered  was  for 
the  recovery  of.  money  only,  and  was  commenced  in  Aug- 
ust, 1879,  by  this  plaintiff  against  Lucilia  Tracy  by  pul)- 
lication  of  a  summons  against  the  defendant  therein  as 
a  non-resident,  and  an  attachment  was  at  the  same  time 
issued  against  her  property,  which  was  in  form  levied  upon 
the  real  estate  in  question.  Judgment  by  default  was 
entered  in  that  action  in  July,  1883,  and  an  execiition  issued 
thereon  to  the  sheriff  of  the  county  where  the  property  was* 
situated,  which  execution  has  since  been  held  by  the  sheriffs. 
On  and  prior  to  the  6th  day  of  July,  1871,  Lucilia  Tracy 
was  the  owner  and  in  possession  of  two  parcels  of  real  estate 
on  Alexander  street  in  the  city  of  Rochester,  upon  one  of 
which  parcels  there  were  two  mortgages  of  $5,000  and  $2,000, 
respectively.  On  the  5th  day  of  July,  1871,  she  entered  into 
an  agreement  in  writing  with  the  defendants  Robert  H.  Smith 
and  Calvin  Tracy,  and  one  Slocum  Rowland,  since  deceased 
(who  is  represented  in  this  action  by  the  defendants  William 
and  Emily  Rowland,  as  his  executors),  whereby  in  consideration 
of  and  for  the  purpose  of  securing  a  loan  of  $8,240,  she  agreed 
to  execute  and  deliver  to  them,  a  good  and  sufficient  warranty 
deed  of  both  parcels  of  land  above  mentioned  ;  and  the  agree- 
ment proceeds  as  follows :  "  And  the  said  Rowland,  Smith  and 
Tracy,  in  consideration  of  and  before  the  execution  and 
delivery  of  said  deed,  hereby  agree  to  advance  the  said  sum  of 
$8,240  (in  a  manner  specified)  to  the  said  Lucilia  Tracy.  It 
is  also  hereby  agreed  by  and  between  the  parties  hereto  that 
the  said  deed  is  to  be  and  is  a  security  for  said  loan  for  a  term 
not  exceeding  one  year  from  the  date  of  said  deed^  which  is  to 
be  hereafter  executed  ;  and  that  upon  the  repayment  of  said 
sum  of  $8,240,  with  interest,  within  or  at  the  expiration  of 
said  one  year,  by  the  said  Lucilia  Tracy,  her  heirs,  executore, 
administrators  or  assigns,  the  said  Rowland,  Smith  and  Tracy, 
their  and  each  of   their  heirs,  executors,  administrators  or 
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«£sign8,  are  to  recoDvey  said  premises  so  conveyed  to  said 
Lucilia  Tracy,  her  heirs,  executors,  administrators  and  assigns, 
free  from  all  incumbrances  qt  liens  thereon,  except  such  as 
exist  and  are  liens  or  incumbrances  upon  said  premises  at  the 
time  of  the  conveyance  thereof  as  aforesaid  by  the  said  Lucilia 
Tracy."  "  And  in  case  the  said  sum  of  $8,240  shall  not  be 
repaid  dnring  or  at  the  expiration  of  one  year  as  aforesaid, 
then  it  is  understood  and  agreed  that  the  said  deed  so  as  afore- 
said to  be  executed  by  the  said  Lucilia  Tracy,  is  to  become  and 
)>e  a  deed  absolute,  and  the  said  Howland,  Smith  and  Tracy,  or 
their  heirs  or  assigns,  are  to  become  and  be  the  owners  thereof 
in  fee  simple  absolute/'  On  the  following  day,  Miss  Tracy  exe- 
tjuted  and  delivered  to  the  other  parties  to  the  agreement  deeds 
of  the  two  parcels  of  land,  containing  the  usual  covenants  of  war- 
ranty, which  were  on  the  same  day  duly  recorded  in  the  clerk's 
office  of  Monroe  county,  in  and  by  one  of  which  deeds  the 
grantees,  as  part  consideration  of  the  conveyance,  assumed  the 
payment  of  the  two  mortgages  above  mentioned,  but  did  not 
covenant  to  pay  them.  The  Joan  was  not  repaid,  and  in 
December,  1872,  the  grantor,  who  remained  in  possession  of 
the  premises  for  about  two  years  after  the  date  of  the  deeds 
and  then  quit  and  surrendered  possession  of  the  premises  to 
the  grantees,  who  remained  in  possession  thereof,  by  tenants 
or  otherwise,  until  the  Ist  of  January,  1875,  when  they  sold 
and  conveyed  the  same  to  the  defendant,  the  New  York  Bap- 
tist Union  for  Ministerial  Education,  which  has  ever  since 
been  in  possession  of  the  premises,  claiming  title  thereto. 

The  debts  for  which  plaintiff  obtained  judgment  against 
Lucilia  Tracy  were  contracted  prior  to  January  1, 1872.  The 
agreement  of  July  5, 1871,  was  never  recorded,  and  the  defend- 
ant, the  Baptist  Union,  had  no  notice  thereof  at  the  time  of  its 
purchase  of  the  property. 

It  was  conceded  on  the  part  of  the  plaintiff  that  her  judgment 
against  the  grantor  in  the  deeds  above  mentioned  is  of  no  force 
or  effect  for  the  purposes  of  this  action,  unless  as  a  judgment 
in  rem,  by  virtue  of  a  levy  of  the  attachment  upon  the  prop- 
erty in  question.    (Code  of  Civil  Procedure,  §  707.)    • 
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John  Van  Voorhis  for  appellant.  The  transaction  created 
the  relations  of  mortgagor  and  mortgagee  between  Lueilia 
Tracy,  and  Howland,  Smith  and  Tracy.  {Gamsey  v.  RogerSj 
47  N.  Y.  293 ;  Conway  v.  AUxander^  7  Cranch,  240  ;  FUigg 
V.  Manuy  2  Sumn.  527;  Wharf  v.  Howell^  5  Binn.  503; 
GUn>er  v.  Payne^  19  Wend.  520 ;  EdHngton  v.  Harper^  3  J. 
J.  M.  354 ;  Webb  v.  Paiernon^  7  Hump.  435 ;  Ilohnes  v.  Grants  8 
Paige,  257 ;  Ro%s  v.  Noi'veli^  1  Wash,  40 ;  Thompson  v.  Daren- 
2)ori^  Id.  125 ;  Bennett  v.  llolt^  2  Yerg.  0 ;  /iTo/vi  v.  KeteUas^ 
46  N.  Y.  605;  Morris  v,  Bndlongy  78  id.  543;  Kraemer  v. 
Adlesherger^  122  id.  467 ;  liandaU  v.  Sanders^  87  id.  578 ;  ^(>2^- 
«rrZ  V.  HainSy  1  Vern.  190 ;  James  v.Oades^  2  id.  402 ;  Neweomb 
V.  Borihain^  1  id.  7  ;  liemsen  v.  ^ay,  2  Edw.  Ch.  585  ;  Brovyn 
V,  Gaff  ray,  28  N.  Y.  149 ;  Shattuck  v.  Bascom,  105  id.  46.)  The 
deeds  constituting  a  mortgage,  the  title  remained  in  Lueilia 
Tracy.  {Barry  v.  //.  i?.  F.  his,  Co.,  1 10  N.  Y.  1 ;  7%om  v.  Suth- 
i-rlayid,  123  id.  236 ;  Pom.  Eq.  Juris.  §  73.)  The  plaintiffs 
attachment  was  properly  levied  upon  this  land.  Her  judg- 
ment, which  followed  the  attachment,  became  a  specific  lien 
upon  the  land.  The  land  could  be  sold  upon  the  execution 
and  the  purchaser  could  redeem.  {Ston£hewer  v.  ThompsoUy 
2  Atk.  440 ;  Neate  v.  Duke  of  Marlborough,  3  My.  &  Cr. 
407 ;  Jeffreys  v.  Dixon^  L.  K.  [1  Ch.]  183 ;  Mildred  v.  Austin, 
L.  R  [8  Eq.]  226 ;  In  re  Cowhridge  R,  Co.,  5  id.  413  ;  Guest  v. 
CowhHdge  P.  Co.,  6  id.  619  ;  Thornton  v.  Finch,  4  GiflF.  505  ; 
Beck  V.  Burdett,  1  Paige,  305 ;  Ileyd  v.  BoUes,-  33  How.  Pr. 
"2,^^^} ;  Skinner  v.  Stuart,  13  Abb.  Pr.  442 ;  Pinchey  v.  Stryker, 
28  N.  Y.  45 ;  Frost  v.  Matt,  34  id.  253 ;  Adsit  v.  Butler,  87 
id.  585  ;  Dulevy  v.  Tallmad<je,  32  id.  457  ;  Scythe  Co.  v.  jF6>*- 
/^r,  36  id.  561 ;  Boioe  v.  Arnold,  31  Hun,  256 ;  101  K  Y. 
652 ;  Mclvain  v.  Willis,  5  Wend.  561.)  A  mortgagee  in  pos- 
session is  a  trustee  for  the  mortgagor.  {Kane  v.  Bloodgood,  7 
Johns.  Ch.  Ill ;  Hunt  v.  Maynard,  6  Pick.  491 ;  Jenkins  v. 
./o7w?«,  2  GiflE.  108;  Perry  on  Trusts,  §  243;  Code  Civ.  Pro. 
%  379.)  The  defendant,  the  New  York  Baptist  Union  for 
Ministerial  Education,  is  not  a  bona  fide  purchaser.  {Sargent 
V.  E.  S.   Co.,  46  Hun,  19;  Boone  v.  Chiles,  10  Pet  179; 
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Thomas  v.  Stane,  Walk.  Ch.  117 ;  McBee  v.  Lo/tics,  1  Strohb. 
Eq.  Rep.  90 ;  Harris  v.  Norton,  16  Barb.  264 ;  Story  v.  Lord 

Windsor,  2  Atk.  630 ;  Hardinghum  v.  NichoUsy  3  id.  3<)4 ; 
Doswell  V.  Buchanan,  3  Leigh,  365 ;  Jewett  v.  Palmer^  7 
Johns.  Ch.  65 ;  Paid  v.  Fvlton,  25  Mo.  156 ;  Wormly  v. 

Wormly,  8  Wheat.  449 ;  2>t*j)ra^  v.  Vattier,  3  Blackf.  245 ; 
Lewis  V.  PhiUipSy  17  Ind.  108  ;  Patten  v.  Moore,  32  N.  H. 
382 ;  Blunchard  v.  Tyler,  12  Mich.  339  ;  I^alvier  v.  WiUiains, 
24  Mich.  328 ;  Hunter  v.  Shirrail,  5  Litt  62 ;  Tourville  v. 
Naish,  3  P.  Wins.  306 ;  ./ww'*  v.  Stanly,  2  Eq.  Cas.  685 ; 
Met^itt  V.  .\\  7?.  /?.  ft;.,  12  Barb.  605 ;  Jackson  v.  Cadxcell 

1  Cow.  622 ;  Freemun  v.  Deming,  3  Sandf .  Ch.  327 ;  Stcayze 
V.  Burke,  12  Pet.  11 ;  Matsonw.  /Zi?ir«,  42  Mich.  473  ;  Cainp- 
heU  V.  ^<?aeA,  45  Ala.  667 ;  Perry  on  Trusts,  §§  219,  221 ;  2 
Pom.  Eq.  Juris.  750 ;  Clements  v.  Moore,  6  Wall.  299 ;  Holme 
V.  Ka/rsper,  5  Bing.  469 ;  Clifton  v.  Sheldon,  23  How.  Pr. 
481 ;  Faii^^  v.  Parker,  6  Wend.  615.)  The  defense  of  a 
former  adjudication  is  not  available.  {Dawley  v.  Brown,  79 
N.  Y.  390.)  No  poii\t  can  be  made  on  the  erasure  of  the  sig- 
natures. {^Ti^M  V.  Skinner,  17  Pick.  213;  Patterson  v. 
YeaUm,  47  Maine,  308 ;  Ford  v.  Olden,  L.  R.  [3  Eq.  Cas.] 
461 ;  Holdridge  v.  Gillespie,  2  Johns.  Ch.  30 ;  2  Washb.  on 
Real  Prop.  63,  119  ;  Russell  v.  Southard,  12  How.  Pr.  139, 
154;  ViUa  v.  Rodriguez,  12  Wall.  323  ;  Morris  v.  Nixon,  1 
How.  Pr.  118;  PZa^^  v.  McClure,  3  Woodb.  &  M.  151: 
Hyndmfian  v.  Ilyndrnan,  19  Verm.  9  ;  McKinstry  v.  Cofily,  12 
Ala.  678 ;  Zr«<7A»  v.  Hi<iks,  5  G.  &  J.  75 ;  ScheckeU  v.  Hopkins, 

2  Md.  Ch.  89 ;  Wynkoop  v.  Coioing,  21  111.  570 ;  Davoue  v.  i^oii- 
nm^,  2  Johns.  Ch.  252 ;  Brown  v.  Gaffney,  28  111.  149 ;  Lockes 
V.  Palmer,  26  Ala.  312;  Baugher  v.  Meyryman,  32  Md.  185; 
Jf*Zfo  V.  JftZ;*,  26  Conn.  213 ;  C.  CBa/nk  v.  iS?*^;^,  19  N. Y.  575.) 

RoUi/n  Tracy  for  respondents.  The  property  sought  to  lie 
reached  and  applied,  by  this  action  in  equity,  upon  the  attach- 
ment judgment,  is  such  as  can  be  reached  only  by  the  aid 
and  instrumentality  of  a  court  of  equity,  and,  therefore,  con- 
stitutes what  ifi  denominated  equitable  assets.   (Story's  Eq.  Juris. 
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§  552 ;  Willard's  Eq.  Juris.  562 ;  BUnk  v.  Thurber,  50  N.  Y. 
80.)  No  lien  is  effected  upon  equitable  assets,  either  real  or 
personal,  by  virtue  of  an  attachment  levied  thereon  in  an 
action  wherein  the  debtor  is  a  non-resident,  and  service  of  the 
sammons  was  made  without  the  state  or  by  publication,  pur- 
suant to  an  order  for  that  purpose,  and  the  debtor  has  not 
appeared ;  nor  will  a  judgment  entered  by  default  in  such 
action  become  a  lien  upon  such  assets ;  nor  will  a  court  of 
equity,  by  means  of  a  creditor's  bill  based  on  such  attachment 
and  judgment,  acquire  jurisdiction  of  equitable  assets  or  enter- 
tain an  action  to  reach  and  apply  the  sam^  in  aid  of  the  attach- 
ment or  in  satisfaction  of  the  judgment  {Gibhs  v.  Q.  Ins, 
Co.,  63  N.  Y.  125;  Shephard  v.  Wright,  113  id.  582;  Pen- 
noyer  v.  Neff,  95  U.  S.  714;  Freeman  v.  Alderson,  119  id. 
185 ;  Code  Civ.  Pro.  §§  635,  645,  646,  647,  649,  650,  707 ; 
Rinchy  v.  Stryker,  28  N.  Y.  45 ;  Lawrence  v.  Bank  of 
liepvhlic,  35  id.  320 ;  Thurher  v.  Blank,  50  id.  80  ;  Bowe  v. 
Arnold,  38  Hun,  256  ;  101  N.  Y.  652  ;  DunJevy  v.  TaUmadge, 
32  id.  457 ;  Scythe  Co,  v,  Forster,  36  id.  561 ;  St  urges  v.  Van- 
derhiU,  73  id.  384 ;  Castle  v.  .Lewis,  78  id.  131 ;  Bills  v.  Bank, 
89  id.  343 ;  Gibson  v.  Bank,  98  id.  87 ;  Adsit  v.  Bv.iler,  87 
id.  590.)  The  deeds  to  Howland,  Smith  and  Tracy  conveyed 
the  absolute  title  in  fee  in  the  premises  conveyed,  and  Lucilia 
Tracy  had  no  interest,  equitable  or  otherwise,  in  the  premises 
at  the  time  of  the  attempted  levy  under  the  attachment,  and 
has  since  had  no  interest  therein,.and  for  that  reason  the  action 
was  properly  dismissed.  (Jones  on  Mort.  [3d  ed.]  §§  260, 261, 
267,  269,  270,  272,  338,  339 ;  Gl(yver  v.  Fayn,  19  Wend.  519; 
Matthews  v.  Shehan,  69  N.  Y.  591 ;  Macavly  v.  Porter^  71 
id.  173;  Ra^vdaUY,  Sanders,  87  id.  578;  Kramer  v.  Adels- 
herger,  122  id.  476;  Macaxtlay  v.  Smith,  10  N.  Y.  Supp.  578 ; 
Code  Civ.  Pro.  §  1337 ;  Verplank  v.  Member,  74  N.  Y.  620  ; 
Bird  v.  Meyer,  113  id.  567.)  The  New  York  Baptist  Union 
for  Ministerial  Education,  having  no  notice  of  the  agreement, 
took  the  title  in  fee  of  the  premises,  whether  the  original  trans- 
action constituted  a  sale  or  an  equitable  mortgage.  {Stoddard 
V.  Botton,  5  Bosw.  37S  ;  Hogarty  v.  Lynch,  6  id.  144 ;  Tar- 
SicKELs — ^VoL.  LXXXVII.        67 
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ieU  V.  West,  86  N.  Y.  280 ;  Code  Civ.  Pro.  §  1337 ;  Verphnck 
V.  Messdsr,  74  K  Y.  620;  Bird  v.  Mayer,  113  id.  567;  3 
Wait's  Act.  &  Def .  474 ;  Wait  on  Fraud.  Con  v.  [2d  ed.]  §§  386, 
631 ;  Bartiard  v.  CarnjibeU,  65  Barb.  286  ;  55  N.  Y.  450;  58 
id.  73 ;  VieU  v.  Judson,  15  Hun,  328 ;  Jackson  v.  BarUdty 
10  Johns.  195.) 

Landon,  J.  The  agreement  which  antedated  the  deeds  by 
•one  day  and  expressed  their  intent  and  purpose  should  be  read 
in  connection  with  them.  Thus  read,  the  deeds  are  shown  to 
have  been  given  by  Lucilia  Tracy  to  Howland,  Smith  and 
Tracy  *'  for  the  purpose  of  securing  and  in  consideration  of 
.said  loan  of  $8,240  "  made  by  the  grantees  to  the  grantor  and 
"  that  the  said  deed  *  *  *  is  a  security  for  said  loan  for 
a  term  not  exceeding  one  year  from  the  date  of  said  deed 
*  *  *  and  that  upon  the  repayment  of  said  sum  of  $8,240, 
with  interest  within  or  at  the  expiration  of  one  year  by  tlie 
fiaid  Lucilia  *  *  *  the  said  Howland,  Smith  and  Tracy 
are  to  reconvey  said  premises  to  said  Lucilia,  *  *  *  and 
in  case  said  sum  of  $8,240  shall  not  be  repaid  during  or  at 
the  expiration  of  one  year  as  aforesaid,  then  it  is  understood 
and  agreed  that  the  said  deed  *  *  *  is  to  become  and  be 
a  deed  absolute,  and  the  said  Howland,  Smith  and  Tracy  are 
to  become  and  be  the  owners  in  fee  simple  absolute." 

The  deeds  are  thus  clearly  shown  to  have  been  intended  as 
mortgages.  This  conclusion  is  also  inferable  from  the  fact& 
'The  premises  at  the  date  of  the  deeds  were  worth  $30,000. 
The  judgments  against  the  premises  were  by  the  terms  of  the 
Agreement  to  be  paid  from  the  money  loaned,  and  presumably 
were  either  paid  or  their  amount  retained  by  the  grantees  from 
the  $8,240.  The  amount  of  the  outstanding  mortgages  against 
the  premises  was  $7,000.  It  is  not  presumable  that  Lucilia 
Tracy  intended  to  sell  property  worth  $30,000  for  $15,240. 
The  grantor  remained  in  possession  of  the  premises  for  about 
two  years  after  the  delivery  of  the  deeds.  She  was  embar- 
rassed and  straightened  for  money.  Stress  is  laid  by  the 
defendants  upon  the  fact  that  the  grantor  did  not  expressly 
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covenant  to  repay  the  money.  The  cases  are  to  the  effect  that 
this  is  one  of  several  circumstances  to  be  considered  {Horn  v. 
Keteltas,  46  N.  Y.  605  ;  Morris  v.  BxiMony,  78  id.  552 ; 
Brmmi  v.  Dewey^  1  Sand.  Ch.  57),  and  here  it  is  to  be  con- 
sidered in  connection  with  the  repeated  statement  that  the 
money  to  be  advanced  by  the  grantees  is  a  loan  and  that "  said 
deed  is  a  security  for  said  loan  for  a  term  of  not  exceeding  one 
year/'  and  that  upon  repayment  the  grantees  should  reconvey 
to  the  grantor.  It  is  plain  that  repayment  of  the  loan  was 
contemplated ;  nothing  is  said  of  the  repayment  of  purchase 
money,  and  there  is  nothing  in  the  agreement  indicating  that 
the  money  advanced  by  the  grantees  was  purchase-money, 
except  that  in  case  said  sum  of  $8,240  (previously  termed  a 
loan),  should  not  be  repaid  at  the  expiration  of  one  year,  "  then 
it  is  understood  and  agreed  that  the  said  deed  is  to  become  and 
be  a  deed  absolute,"  thus  clearly  indicating  that  at  the  date  of 
the  transaction  said  sum  was  not  purchase-money  and  said  deed 
was  not  a  deed  absolute,  but  was  to  become  so  in  case  of  non- 
payment  of  the  loan. .-  Clearly  upon  the  undisputed  facts  the 
deeds  were  a  mortgage  to  secure  the  money  loaned,  and  the 
trial  court  erred  in  refusing  the  plaintiff's  request  so  to  find. 
The  agreement  that  the  non-payment  of  the  loan  within  the 
time  specified  should  convert  the  mortgage  into  an  absolute 
deed  did  not  have  that  effect.  The  agreement  to  turn  a  mort- 
gage into  an  absolute  deed  in  case  of  default  is  one  that  finds 
no  favor  in  equity.  The  maxim  "  once  a  mortgage  always  a 
mortgage"  governs  the  case.  {Horn  v.  Keteltaa^  supra; 
Murray  v.  Walker^  31  N.  Y.  400  ;  Carr  v.  Carr,  52  id.  251 ; 
Bemsen  v.  Hay^  2  Edw.  Ch.  535  ;  Clark  v.  Henry^  2  Cow. 
324;  Morris  v.  Nixon,  1  How.  [U.  S.]  118;  ViUa  v. 
Rodriguez,  12  Wall.  323 ;  4  Kent's  Com.  143.)  Since  the 
deeds  were  a  mortgage  the  title  did  not  pass  to  the  grantees 
but  remained  in  Lucilia  Tracy.  {Barry  v.  Hav}hurg  B,  Fire 
Ins,  Co,,  110  N.  Y.  1 ;  Thorn  v.  Sutherlamd,  123  id.  236 ; 
ShaMuch  V.  Bascom,  105  id.  39.) 

The  levy  under  the  plaintiff's  attachment  was,  therefore, 
upon  Mrs.  Tracy's  land  to  which  she  had  the  legal  title.     It 
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was  not  merely  an  attempted  levy  upon  her  equitable  right  to 
obtain  title.  As  against  Howland,  Smith  and  Tracy  the  le?y 
was  valid  and  the  judgment  and  execution  which  followed  the 
attachment  became  a  specific  lien  upon  the  land  itself,  and  the 
land  conld  be  sold  upon  execution. 

Howland,  Smith  and  Tracy  conveyed  the  premises  before 
the  attachment  was  issued  to  the  defendant^  the  X.  Y.  Baptist 
Union  for  Ministerial  Education.  This  defendant  by  its 
answer  admits  that  $3,000  of  the  purchase-money,  with  inter- 
est from  January  1,  1883,  remains  unpaid,  and  that  $1,550  of 
the  principal  of  one  of  the  mortgages  upon  the  premises  given 
by  Mrs.  Tracy  also  remains  unpaid.  This  defendant  in  order 
to  maintain  the  defense  that  it  is  a  bona  fide  purchaser  without 
notice  of  plaintiff's  rights,  must  have  paid  all  the  purchase- 
money.  (Sargeni  v.  Eureka  S,  A,  Co.,  46  Hun,  19 ;  Harris 
V.  Norton,  16  Barb.  264  ;  Jewell  v.  Palmer,  7  Johns.  Cli.  61 ; 
Jackson  ex  dem.  v.  Cadwell,  1  Cow.  622  ;  Boone  v.  Chiles^  10 
Peters,  179  ;  Fallen  v.  Moore,  32  N.  H.  382.) 

In  equity  it  has  not  completed  its  purchase,  but  to  the  extent 
of  its  payments  innocently  made  before  notice  of  plaintifiTs 
claim  is  entitled  to  protection.  It  may,  therefore,  retire  from 
the  transaction  without  actual  loss  and  without  further  impair- 
ing the  rights  of  the  plaintiff. 

The  action  is  in  aid  of  plaintiff's  execution.  Its  object  is 
not  to  reach  any  equitable  assets  of  Mrs.  Tracy,  but  to  strip 
from  her  legal  title  to  the  premises  in  question  the  obstructions 
created  by  the  deed  by  which  such  title,  apparently  but  not  in 
fact,  passed  from  her  to  Howland,  Smith  and  Tracy,  and  from 
them  to  the  Baptist  Union,  and  thus  to  show  that  the  lien 
acquired  by  plaintiff's  attachment  of  the  premises  and  per- 
fected by  her  judgment  and  execution  was  valid,  and,  there- 
fore, may  now  be  enforced  free  from  the  obstructions  which 
seemed  to  defeat  it.  Such  an  action  is  within  the  equitable 
jurisdiction  of  the  court.  {Beck  v.  Burdett,  1  Paige,  305; 
Heye  v.  BolUs,  33  How.  Pr.  266 ;  Rinchey  v.  Slryker,  28  N. 
Y.  45 ;  Fro8l  v.  MoU,  34  id.  253.)  Thurher  v.  Blanck  (50  N. 
Y.  80)  does  not  hold  otherwise,  but  does  hold  that  the  attach- 
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ment  to  be  effective  must  operate  npon  legal  rights ;  the  pre- 
cise position  of  the  plaintiff  here. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 

EzBA  B.  Hayden,  Bespondent,  v.  The  State  of  New  York, 

Appellant 

To  make  a  legal  and  permanent  appropriation  by  the  State,  of  land  or  water 
for  the  use  of  a  canal,  the  quantity  must  be  definitely  ascertained  and 
described  so  that  the  owner  may  know  how  much  has  been  taken  and 
what  he  is  entitled  to  be  compensated  for. 

In  1867,  the  canal  board  passed  a  resolution,  by  its  terms  approving  a  map 
for  the  permanent  appropriation  "of  the  Port  Byron  water  power  on 
the  Owasco  outlet  for  the  feeder  to  the  Erie  canal,"  and  declaring  that 
"  the  water  and  lands  necessary  for  said  feeder  are  hereby  permanently 
appropriated."  The  owners  of  the  water  power  filed  their  claim  for 
damages,  and,  in  1870,  while  it  wab  pending,  the  canal  board  passed  a 
resolution  defining  the  quantity  of  water  intended  to  be  taken  by  the 
former  resolution,  by  which  it  was  fixed  at  a  certain  number  of  cubic 
feet  per  minute,  not  the  whole  stream.  In  1871,  an  award  was  made  to 
the  owners,  which  was  paid.  In  1879,  the  state  appropriated  all  the 
water  in  the  race-way.  Upon  a  claim  of  damages  for  this  appropriation, 
held,  that  the  resolution  of  1867  was  too  indefinite  to  effect  a  legal  appro- 
priation, and  was  void;  that  the  state  ofiScers,  therefore,  had  power  by 
subsequent  action  to  make  an  appropriation  of  a  limited  quantity  of 
water;  and  that  the  payment  for  this  limited  appropriation  did  not 
defeat  the  claim  for  the  residue  when  it  was  taken. 

In  1869,  before  trial  of  the  first  claim,  the  canal  appraisers  made  a  report 
to  the  legislature  to  the  effect  that  the  appropriation  was  of  the  entire 
water  power.  Held,  that  as  the  claimant  was  not  a  party  to  it,  the 
report  was  not  binding  upon  him. 

(Argued  April  21.  1892;  decided  May  6,  1892.) 

Appeal  from  an  award  and  order  of  the  Court  of  Claims, 
made  December  19,  1889. 

The  claimant  was  awarded  for  land  taken $21  49 

For  water 1, 000  00 

Total $1,  021  49 
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The  state  concedes  its  liability  for  the  land  taken. 
Further  facts  are  stated  in  the  opinion. 

S.  W.  Rosendale^  Attorney-General^  for  appellant.  The 
state,  by  virtue  of  the  resolution  of  the  canal  board  adopted  in 
1867,  and  the  appropriation  made  thereunder,  became  entitled 
to  the  use  of  the  entire  water  of  Owasco  lake  and  outlet.  (1 
R.  S.  [8th  ed.]  717,  732,  §§  16,  18 ;  Shaver  v.  Eldred,  114  K 
Y.  236 ;  S.  M.  Co,  v.  State,  104  id.  562 ;  Sweet  v.  City  of 
Syracuse^  129  id.  316  ;  Gardner  v.  City  of  Newhurgh^  2 
Johns.  Ch.  161 ;  Smith  v.  City  of  Rochester,  92  N.  Y.  463 ; 
Burhanh  v.  Fay,  65  id.  57 ;  Whitney  v.  Stut^,  96  id.  240 ;  1 
R.  S.  [8th  ed.]  738,  748,  §  90.)  The  canal  board,  by  the  resolu- 
tion of  March  4,  1870,  could  not  affect,  define  or  limit  the 
extent  of  the  appropriation  made  in  June,  1867.  {People  ex  rd. 
V.  Canal  Appraisers,  9  Barb.  496 ;  People  ex  reL  v.  Schnyl^^ 
69  N.  Y.  242 ;  St  F.  Asylum  v.  Troy,  76  id.  108  ;  People  v. 
Gardner,  24  id.  583 ;  Ddajield  v.  StaM  of  lUinois,  26  Wend. 
192 ;  State  v.  Hastings,  10  Wis.  525 ;  Landers  v.  P.  M,  E 
Church,  97  N.  Y.  119-124;  Dickinson  v.  City  of  Pough- 
Jceepsie,  75  id.  65  ;  Donovan  v.  Mayor,  etc,,  33  id.  291 ;  Craig- 
head V.  Peterson,  72  id.  279  ;  People  v.  Supervisors,  52  id. 
556-563 ;  Laws  of  1877,  chap.  369 ;  Laws  of  1890,  chap.  314; 
Laws  of  1891,  chap.  291 ;  People  ex  rel,  v.  Dayton,  55  N.  Y. 
367 ;  In  re  M,  S,  Inst,  82  id.  142.)  The  court  has  the  power 
to  modify  the  award  made  herein.  (Laws  of  1887,  chap.  507, 
§  10 ;  Sayre  v.  State,  123  N.  Y.  291.) 

II.  V.  Howkmd  for  respondent. 

Follett,  Ch.  J.  May  14, 1866,  the  state  temporarily  appro- 
priated the  water  of  Owasco  lake  and  the  Oriskany  creek, 
under  this  resolution : 

"  Resolved,  That  the  canal  commissioners  in  charge  of  the 
middle  and  eastern  divisions  would  not  only  l>e  justified,  but 
in  view  of  the  past  and  present  scarcity  of  water  on  the  Port 
Byron  and  eastern  portion  of  the  long  levels  of  the  Erie  canal, 
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it  is  theiF  duty  to  make  a  temporary  appropriation  of  the 
waters  of  the  Owasco  lake  and  the  Oriskany  creek,  as  provided 
by  the  statute." 

A  claim  for  the  damages  under  this  appropriation  wasfiled^ 
but  no  appraisement  was  made,  and  the  damages  were  after- 
wards included  in  the  claim  filed  after  tlie  adoption  of  the 
resolution  of  June  19,  1867. 

June  19,  1867,  the  state  permanently  appropriated  the  Port 
Byron  water  power  on  the  Owasco  outlet,  pursuant  to  the  fol- 
lowing resolution : 

"  Resolved^  That  the  map  for  the  permanent  appropriation 
of  the  Port  Byron  water  power  on  the  Owasco  outlet  for  the 
feeder  to  the  Erie  canal,  this  day  sibmitted  by  the  state 
engineer  and  surveyor,  is  hereby  approved  and  the  water  and 
lands  necessary  for  said  feeder  are  hereby  permanently 
appropriated." 

November  9,  1C67,  the  Haydens  tiled  their  claim  for  com- 
pensation for  the  permanent  appropriation  of  the  waters  of 
Owasco  creek.  March  4,  1870,  while  the  foregoing  claim  was 
pending  and  before  it  was  tried,  resolutions  were  adopted  by 
the  canal  board  defining  the  quantity  of  water  intended  by  the 
resolution  of  June  19,  18o7,  to  be  permanently  appropriated, 
by  which  it  was  fixed  at  3,600  cubic  feet  per  minute,  and  not 
of  the  whole  stream.  The  following  is  a  copy  of  the  resolu- 
tions of  March  7,  1870 : 

"  Resolved^  That  the  map  for  the  permanent  appropriation 
of  the  Port  Byron  water  power  on  the  Owasco  outlet  for  a 
feeder  to  the  Erie  canal,  this  day  submitted  by  the  state 
engineer  and  surveyor,  is  hereby  approved  and  the  water  and 
lands  necessary  for  said  feeder  are  hereby  permanently  appro- 
priated ;  and  whereas,  doubts  have  arisen  as  to  the  extent  of 
such  appropriation,  therefore, 

^^  Resolved^  That  the  water  and  lands  appropriated  or 
intended  to  be  appropriated  by  this  board,  was  and  is  the 
water  known  as  the  Beach  Mill  water  power,  then  claimed  by 
the  Bank  of  Auburn,  being  equal  to  power  for  ten  run  of  stone 
and  machinery,  or  equal  to  a  flow  of  3,600  cubic  feet  per 
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minute  under  the  head  of  27  feet,  with  the  right  and  power 
to  keep  in  repair  the  '  Parks  dam,'  so-called,  at  the  head  of 
the  race-way,  also  the  race-way  known  as  the  Beacli  race-way, 
with  the  rights  and  privileges  that  the  said  Bank  of  Auburn 
had  and  acquired  under  said  Beach,  also  the  land  necessary 
and  as  described  or  delineated  on  said  map  to  convey  the  water 
to  the  canal  from  tlie  end  of  said  Beach  race-way." 

In  June  and  July,  1870,  evidence  in  Hayden* s  case  was 
taken  before  the  appraisers.  March  11,  1871,  the  appraisers 
awarded  him,  as  stated  by  the  findings,  $6,301.23,  but  as  stated 
by  the  evidence,  he  was  awarded  $6,651.23. 

November  17, 1871,  the  canal  board  increased  the  award  to 
$8,183.74,  which  was  paid.  February  15,  1879,  the  state 
appropriated  368-1000  of  an  acre  and  all  the  water  in  the  race- 
way crossing  it,  under  which  appropriation  this  claim  for  dam- 
ages was  filed  June  23,  1879.  January  4,  1882,  the  canal 
appraisers  awarded  $21.49  for  the  land  taken,  but  nothing  for 
the  water.  The  claimant  appealed  and  his  appeal  was  heard 
before  the  Board  of  Claims,  where,  January  14, 1886,  the  award 
was  revereed  and  a  rehearing  ordered.  On  the  retrial  the 
award  now  appealed  from  was  made.  The  only  question  in 
this  case  is  whether,  under  the  permanent  appropriation  of 
June  19,  1866,  the  state  acquired  all  of  the  water  of  Owasco 
creek.  If  it  did  the  allowance  of  $1,000  is  wrong ;  if  it  did 
not,  it  is  right. 

The  attorney-general  contends  that  the  state  permanently 
appropriated  all  of  the  water  of  the  Owasco  outlet  by  the  reso- 
lution of  June  19,  1867,  and  that  the  canal  board  had  no  power 
by  the  subsequent  resolutions  of  March  4,  1870,  to  limit  tlie 
quantity  of  water  taken  to  "  3,600  cubic  feet  per  minute  under 
the  head  of  27  feet,"  though  the  resolution  waa  passed  before 
the  damages  were  assessed.  To  make  a  legal  and  permanent 
appropriation  of  land  or  water  for  the  use  of  a  canal  the  quan- 
tity must  be  definitely  ascertained  and  described,  so  that  the 
owner  may  know  how  much  he  has  lost  and  what  he  is  entitled 
to  be  compensated  for.  If  the  water  to  be  appropriated  is 
described  as  all  in  a  certain  lake  or  all  flowing  in  a  particular 


1892.]  .  Haydbn  v.  State.  537 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

stream,  such  would  undoubtedly  be  a  sufficiently  definite 
description.  But  in  this  case  the  resolution  did  not  state  that 
€M  of  the  water  of  the  outlet,  or  that  any  particular  quantity 
or  part  of  it  was  appropriated,  and  the  description  was  too 
indefinite  to  effect  a  legal  appropriation.  The  original  attempt 
to  appropriate  not  being  effective,  the  officers  of  the  state  had 
power  by  subsequent  action  to  make  a  definite  and  permanent 
appropriation  of  a  given  quantity  of  water.  Under  this  limited 
appropriation  the  claimant's  damages  were  ascertained  and 
paid,  and  it  would  be  inequitable  to  allow  the  state  to  success- 
fully assert  that  the  award  was  for  all  of  the  water  instead  of 
for  3,600  cubic  feet  per  minute.  The  report  of  the  canal 
appraisers  (Senate  Doc.  No.  56),  made  in  1869,  to  the  effect 
that  the  appropriation  was  of  the  entire  water  power,  was  made 
before  the  claim  filed  November  9,  1869,  was  tried,  the  claim- 
ant was  not  a  party  to  it  and  it  is  not  binding  on  him. 

The  Board  of  Claims  well  decided,  on  sufficient  legal  evidence, 
that  the  state  had  not,  prior  to  the  appropriation  of  February 
15, 1879,  taken  all  of  the  water  from  the  stream. 

The  order  and  award  should  be  affirmed,  with  costs. 

All  concur. 

Award  affirmed. 
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Causes  Decided  During  the  Period  Embraced  in  this 
Volume,  Which  Are  Not  Reported  in  Full. 


Edwabd  Kelly,  Appellant,  v,  James  C.  Bkoweb, 

Respondent. 

(Argued  January  21,  1892;  decided  February  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  10, 1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  recover  back  an  installment  paid 
upon  contracts  for  the  purchase  of  real  estate.  Plaintiff 
declined  to  take  a  conveyance  because  of  an  alleged  failure  of 
title  in  defendant  to  a  strip  of  the  land  described  in  the 
contracts. 

The  court,  after  a  consideration  of  the  various  deeds,  maps 
and  surveys,  reached  the  conclusion  that  defendant's  title  cov- 
ered, and  that  he  was  the  owner  in  fee  of  the  strip  in  question. 

Joseph  A.  Burr  for  appellant. 

WUliam  T.  Gilbert  for  respondent. 

Bradley,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

James  Brown,  Respondent,  v.  The  Hartford  Fire  Insur- 
ance C6MPANY,  Appellant 

(Argued  January  26,  1892;  decided  Fel)ruary  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  April  30,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  and  affirmed  an  order  denying  a  motion  for  a  new 
trial 

A.  n.  Sawyer  for  appellant 

D.  F.  Searle  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Nellie  L.   Dexter,   Appellant,   v.   Edwabd    Dexteb, 

Respondent. 

(Argued  January  27,  1892;  decided  February  12,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
at  the  February  term,  1889,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  dismissing  the  com- 
plaint on  trial  at  Circuit. 

Alex,  Thain  for  appellant. 

Jacob  F,  Miller  for  respondent 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bradley,  J.,  not  voting. 

Judgment  affirmed. 


iRfi*'  426         Myra  L.  Wadsworth,  Eespondcut,  v.  The  Jewelers  asd 
— — ""  Tradesmen's  Company  of  New  York,  Appellant 


Where  a  policy  of  life  Insurance  contains  a  promise  to  pay  a  certain  specified 
sum,  and  this  js  followed  by  obscure  clauses,  difficult  to  be  undecstood 
or  requiring  expert  knowledge  for  their  comprehension,  they  wiH  not  be 
construed  as  intended  to  impair  the  promise,  but  should  receive  the  con- 
struction the  insurer  had  reason  to  suppose  was  put  upon  them  by  the 
insured.  To  efifect  an  impairment  of  the  original  obligation,  the  lan- 
guage of  the  subsequent  clauses  must  be  clear  and  unambiguous. 

Reported  below,  26  J.  &  S.  88. 

(Argued  January  28,  1892;  decided  February  12, 1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  6,  1890,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

The  following  is  the  opinion  in  full :  • 

"  The  plaintiff  seeks  to  recover  upon  a  certificate  of  insur- 
ance issued  by  the  defendant  upon  the  life  of  Elbert  E.  Wads- 
worth,  her  late  husband,  for  her  benefit  The  only  question 
presented  by  this  appeal  is  as  to  the  amount  payable  to  the 
plaintiff  under  the  contract  of  insurance. 

"  The  defendant  is  a  mutual  benefit  association  incorporated 
in  1886  under  chapter  175,  Laws  of  1883.  It  issued  its  cer- 
tificate of  membership,  or  policy  of  insurance  to  the  plaintiff's 
husband,  which,  after  preliminary  recitals,  declared  ^  There 
shall  be  payable  to  Myra  L.  Wadsworth,  $4,000  from  the  death 
fund  of  the  company  at  the  time  of  said  death,  or  from  any 
moneys  that  shall  be  realized  to  the  said  fund  from  the  next 
assessment  as  hereinafter  set  forth,  and  no  claim  shall  be  other- 
wise due  or  payable  except  from  the  reserve  fund  as  hereinafter 
provided.' 

"  It  will  be  observed  that  there  is  no  plain  suggestion  in  this 
provision  that  the  amount  payable  is  in  any  way  liable  to  be 
lessened ;  it  is  to  be  paid,  all  of  it,  *  from  the  death  fund  of 
the  company  at  the  time  of  said  death,'  but  lest  that  fund  at 
that  time  may  not  be  large  enough,  the  further  provision  is 
added,  obviously  to  supply  the  deficiency, '  or  from  any  moneys 

that  shall  be  realized  to  the  said  fund  from  the  next  assessment 

« 

to  be  made  as  hereinafter  set  forth.' 

"  The  final  clause  of  the  promise,  *  and  no  claim  shall  be 
otherwise  due  or  payable  except  from  the  reserve  fund  as  here- 
inafter provided,'  gives  notice  that  there  is  also  a  reserve  fund 
to  which  recourse  may  be  had.  The  insured,  reading  the 
entire  provision,  would  probably  regard  it  as  immaterial  to  him 
whether  payment  should  be  made  from  one  fund  or  another, 
but  would  remark  with  satisfaction  that  three  sources  for  pay- 
ment were  provided. 

"  The  trial  court  awarded  the  plaintiff  all  the  moneys  in  the 
death  fund  at  the  time  of  the  death  of  her  husband,  namely, 
$1,798.35,  and  also  all  that  were  ^realized  to  the  said  fund 
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frorn  the  next  assessment,'  namely,  $1,749.07,  being  eighty 
per  centum  of  the  total  assessment.  The  aggregate  of  both 
8iims  fell  short  of  $4,000.  There  was  no  reserve  fund  appli- 
cable to  the  payment,  and  the  plaintiff  has,  therefore,  recovered 
less  than  the  amount  apparently  promised  her.  The  defend- 
ant opposes  the  construction  we  have  given  to  the  promissory 
parts  of  the  contract,  and  claims  that  the  plaintiff  was  only 
entitled  to  the  amount  in  the  death  fund  at  the  date  of  the 
death,  or  to  the  amount  ^  realized  to  that  fund  from  the  next 
assessment,'  and  not  to  both  amounts. 

"  The  whole  contract  consists  not  only  of  the  certificate  of 
membership,  but  of  the  application  for  membership,  and  the 
constitution  and  by-laws  of  the  defendant  —  quite  a  volume  of 
matter,  requiring  careful  attention,  and  possibly  skill  for  a 
complete  understanding  of  the  precise  contractual  relations 
of  the  insurer  and  the  insured. 

"But  the  other  provisions  of  these  instruments  seem  to 
harmonize  with  the  construction  we  have  adopted. 

"  The  policy  of  insurance  further  provides :  '  If  *  *  * 
the  death  fund  is  insufficient  to  meet  existing  claims  by  death, 
an  assessment  shall  then  be  made  upon  every  member  *  *  * 
at  the  date  of  the  last  death  assessed  for,'  and  eighty  per  cent 
of  the  net  proceeds  thereof  *  shall  go  into  the  death  fund.* 
Section  2,  article  5  of  the  constitution  provides  that  the  death 
fund  'shall  be  used  only  for  the  payment  of  death  claims,' 
and  also  prescribes  details  of  assessment.  Section  1,  article  8 
of  the  constitution  requires  payment  to  be  made  to  the  bene- 
ficiaries of  the  amount  *to  which  the  same  are  entitled 
according  to  the  terms  of  the  certificate  of  membership.' 
Section  8  of  article  9  provides  that  'so  long  as  sufiSeient 
money  is  in  the  death  or  mortuary  fund  to  pay  existing  claims, 
no  assessment  will  be  made,'  thus  implying  that  if  it  is  not 
sufficient,  an  assessment  will  be  made  to  make  it  so. 

"There  is  nothing  in  the  constitution  to  cut  down  the 
amount  promised  to  the  beneficiary,  unless  it  is  section  3  of 
article  5  of  the  constitution,  as  follows :  *  In  case  a  death  claim 
is  proven  while  a  single  assessment  As  insufficient  to  pay  the 
said  claim  in  full,  there  shall  be  paid  in  full  satisfaction  of 
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such  claim,  a  snin  jpro  rata  of  the  membership  and  benefits  in 
force  at  the  time  of  the  death  of  such  member.' 

"  This  provision  is  obscure  —  it  probably  means  that  a  single 
assessment  is  expected  to  be  large  enough  to  pay  any  death 
claim  in  full,  but  as  it  may  not  be,  then  such  additions  must 
be  made  to  it  as  shall  increase  it  to  a  '  sum  pro  rata  of  the 
membership  and  benefits  in  force.' 

"We  suppose  this  obscure  expression  is  intended  as  the 
equivalent  of  the  methods  of  replenishing  the  death  fund 
elsewhere  provided  for,  and  not  as  a  provision  for  its  abate- 
ment. If  intended  as  an  impairment  of  the  obligation  to  pay 
in  full,  or  at  least  to  pay  such  less  sum  as  is  already  in  the 
death  fund  at  the  date  of  the  death  of  the  insured,  with  the 
proceeds  of*  the  next  assessment  applicable  and  added  thereto, 
such  intent  is  not  expressed  with  sufficient  certainty  to  be 
effective. 

"  If  this  policy  is  so  framed  as  to  promise  a  payment  of 
$4,000,  and  then  to  impair  the  promise  by  the  introduction  of 
subsequent  and  obscure  clauses  difficult  to  be  understood  or 
requiring  expert  knowledge  for  their  comprehension,  we  should 
adopt  that  construction  which  we  think  the  insurer  had  reason 
to  suppose  was  understood  by  the  insured.  [Hoffman  v.  ^im,a 
Fire  Ins.  Co.,  32  N.  Y.  405.) 

"  The  defendant  lays  stress  upon  the  proposition  that  if  the 
death  fund  and  an  assessment  shall  both  be  exhausted  in  pay- 
ing this  claim,  injustice  will  be  done  to  the  surviving  members, 
since,  upon  the  next  ^eath,  no  death  fund  will  exist  to  which 
a  like  assessment  can  be  added.  It  seems  that  the  plaintiff's 
husband  was  the  first  of  the  members  of  this  association  to  die. 

"  The  death  fund  is  created  from  initiation  fees,  annual 
dues  and  assessments.  If  no  death  should  soon  occur,  it  is 
obvious  that  this  objection  might  prove  invalid.  However 
that  may  be,  the  objection  goes  to  the  practical  wisdom  of  the 
defendant's  scheme  of  insurance,  rather  than  to  the  plaintiiFs 
legal  rights. 

"  It  also  appears  that  the  deceased  was  one  of  the  charter 
members  and  paid  with  his  associates  what  was  termed  the 
*  first  assessment,'  in  addition  to  the  fixed  dues  for  admission. 
If  they  thus  voluntarily  created  a  small  death  fund  in  advance, 
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from  the  next  aesesement/  namely,  $1,749.07 
per  centnm  of  the  total  aeeeeement.    The  atr 
sums  fell  short  of  $4,000.     There  was  no  rr  ' 
cable  to  the  payment,  and  tlie  plaintiff  has, 
less  than  the  amount  apparently  proiniBf 
ant  opposes  the  construction  we  have  f 
parte  of  the  contract,  and  claims  the 
entitled  to  the  amount  in  the  death 
death,  or  to  the  amount '  realized 
aesessment.'  and  not  to  both  amr 

"  The  whole  contract  consisf 
membership,  but  of  the  appl!  __ 

constitution  and  by-laws  of 

matter,  requiring  careful  ^,  j„g„j,  Blossom,  RespoDdeot 

complete  understanding 
of  the  insurer  and  the  '       .  J^^ided  March  8,  1892.) 

"But  the  other  p      ^^,„ftheGeneral  Termof  theSupreme 
harmonize  with  the        --^  department,  entered  npon  at.  order 

"The  policy  of    ,     J   ^hj^h  affirmed  a  judgment  in  favor  of 
the  death  fund  i   .-     _^;^  ^  ^^^-^  ^^^^j  ^flirmed  an  order  deoy- 
an  assessment  si        =  "*  "       .  , 
at  the  dat«  of        -  ''^** 
of  the  net      '      r  ^'^  for  appellant. 


Section  2, 


.     ^  fur  respondent. 
.  fcSra:  no  opinion. 
j,-  tinned. 


^»  iJakux^,  Appellant,  v.  Samdel  W.  Maekhuc, 
Respondent. 

■M>Mry  35. 18W;  decided  March  8,  1893.) 

trvtiu  judgment  of  the  General  Term  of  the  Snpreme 
h**  tiftb  judicial  department,  entered  upon  an  order 
oh  5i»  If''**'^'-  which  affirmed  a  judgment  in  farorof 

onU'red  ui>on  a  verdict  and  afBrmed  an  order  denr- 
im  for  ft  new  trial. 


t* 
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\  . 


N 


« 


• 


.,  r.  Thomas  H.  Grovjis, 
rllant. 

.U'cidwi  Marcli  8,  1892.) 

.gment  of  the  General  Term  of  the  Supreme 
.1  judicial  department,  entered  upon  an  order 
j5,  1890,  which  aftirmed  a  judgment  in  favor  of 
atered  upon  the  report  of  a  referee. 

uti  D.  Lynn  for  appellant. 

Itiaoi*.  S,  Si<fnor  for  respondent. 

Agree  to  ailinti ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Reliable  Stkam  Power  Company,  Respondent,  v.  Thk 
Solidarity  Watch  Case  (\>mpany,  Appellant. 

(Argued  February  1,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  23, 1890, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court,  and  also  affirmed  an  order  den\> 
ing  a  motion  for  a  new  trial. 

Charles  H.  MacJnn  for  appellant. 

Joshua  M,  Van  Coil  for  respondent. 

Agree  to  affinn  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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it  is  probable  that  they  did  so  in  view  of  the  contingency  that 
a  death  claim  might  arise  while  the  company  was  too  weak  to 
meet  it  in  the  usual  course  of  its  business. 

"  The  plaintiff  being  within  the  contingency  thus  in  part 
provided  for,  may  justly  claim  the  benefit  of  the  provision. 

"  The  judgment  should  be  affirmed,  with  costs." 

James  M.  Hunt  for  appellant. 

S.  F,  Knedand  for  respondent. 

Landon,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

Teue  D.  Matson,  Appellant,  v,  Justin  Blossom,  Kespondent. 

(Argued  January  22,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

WHUam  jE  HoUby  for  appellant. 

John  Desmond  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


William  Garlock,  Appellant,  v.  Samuel  W.  Mabkham, 

Respondent. 

(Argued  January  25,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 
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«/  iS.  Oarlock  for  appellant. 

John  Desmond  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Allkn  D.  Brkkjs,  Respondent,  v.  Thomas  H.  Grovj:s, 

Appellant. 

(Argued  January  29,  1892;  deckled  Marcli  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
(/ourt  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

John  D,  Lynn  for  appellant. 

Inaae  S.  St<)nor  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Reliable  Steam  Power  (-ompany.  Respondent,  r.  Thb 
SoLiDARrrv  Watch  (/Ase  Company,  Appellant. 

(Argued  February  1,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  23, 1890, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

(Uiarles  TL  Maehin  for  appellant. 

Joshua  M.  Van  Cott  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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it  is  probable  that  they  did  so  in  view  of  the  contingency  that 
a  death  claim  might  arise  while  the  company  was  too  weak  to 
meet  it  in  the  usual  course  of  its  business. 

"  The  plaintiff  being  within  the  contingency  thus  in  part 
provided  for,  may  justly  claim  the  benefit  of  the  provision. 

"  The  judgment  should  be  affirmed,  with  costs." 

James  M.  Ilimt  for  appellant. 

S.  F.  Kneeland  for  respondent. 

Landon,  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 

True  D.  Matson,  Appellant,  v.  Justin  Blossom,  Kespondent. 

(Argued  January  22,  1802;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

WUUcmi  E.  Hotiby  for  appellant. 

John  Desmond  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  Gaelock,  Appellant,  v.  Samuel  W.  Mabkham, 

Respondent. 

(Argued  January  25,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 
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J,  S,  Gavloch  for  appellant. 

John  Desmond  for  respondent 

Agree  to  aifirni ;  no  opinion. 
All  concur. 
Judgment  aflinned. 


Allf.n  I).  liRUKJS,  Respondent,  \\  Thomas  H.  Groves, 

Appellant. 

(Argued  January  29,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
('Ourt  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  afiirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

John  D.  Lynn  for  appellant. 

Isauii  S.  Stynor  iov  I'espondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Reliable  Steam  Power  Company,  Respondent,  v.  Thk 
Solidarity  Watch  (Uise  (\>mpany.  Appellant. 

(Argued  February  1,  1892;  decided  Marcli  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  23, 1890, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Charles  TI.  3tachin  for  ap[)ellant. 

Joshua  M.  Van  Coil  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
SioKELs— Vol.  LXXXVIT.        69 
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it  is  probable  that  they  did  so  in  view  of  the  contingeney  that 
a  death  claim  might  arise  while  the  company  was  too  weak  to 
meet  it  in  the  usual  course  of  its  business. 

"  The  plaintiff  being  within  the  contingency  thus  in  part 
provided  for,  may  justly  claim  the  benefit  of  the  provision. 

"  The  judgment  should  be  aflirmed,  with  costs." 

James  M.  Hunt  for  appellant. 

S.  F.  Knedand  for  respondent. 

Landon,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

True  D.  Matson,  Appellant,  v.  Justin  Blossom,  Bespondent. 

(Argued  January  22,  1802;  decided  March  8.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  afiirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

WilUam  E,  Hobby  for  appellant. 

John  Desmond  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur.  • 

Judgment  affirmed. 


William  Gaelock,  Appellant,  v.  Samuel  W.  Mabkham, 

Bespondent. 

(Argued  January  25,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 
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c/.  tS.  Garlock  for  appellant. 

John  Demnand  for  respondent 

Agree  to  aiRnn  ;  no  opinion. 
All  concur. 
Judgment  aflinned. 

Allen  D.  Briooh,  Respondent,  i\  Thomas  H.  Grovj:s, 

Ap|)ellant. 

(Arguetl  Janimry  29,  1892;  decideii  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
(Jourt  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

John  D,  Lynn  for  appellant. 

Isaac  S.  Sty  nor  for  respondent. 

Agree  to  aflirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Reliable  Stkam  Power  Company,  Respondent,  v.  The 
SoLiDARrrv  Watch  ( 'Ase  (\>mpany.  Appellant. 

(Argued  February  1,  1892;  decided  xMarch  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Oity 
Court  of  Brooklyn,  entered  upon  an  order  made  June  23, 1890, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

(JJiarles  If.  Machin  for  appellant. 

Joshua  M.  Van  Cott  for  respondent. 

Agree  to  afiSrm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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it  is  probable  that  they  did  so  in  view  of  the  contingency  that 
a  death  claim  might  arise  while  the  company  was  too  weak  to 
meet  it  in  the  usual  course  of  its  business. 

"  The  plaintiff  being  within  the  contingency  thus  in  part 
provided  for,  may  justly  claim  the  benefit  of  the  provision. 

"  The  judgment  should  be  affirmed,  with  costs." 

James  M.  Hunt  for  appellant. 

S.  F.  Knedand  for  respondent. 

Landon,  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 

Teue  D.  Matson,  Appellant,  v,  Justin  Blossom,  Kespondent. 

(Argued  January  22,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

WmUam  E,  Hobby  for  appellant. 

John  Desmond  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


WiLUAM  Gaelock,  Appellant,  v.  Samuel  W.  Mabkham, 

Respondent. 

(Argued  January  25,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 
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J.  S.  Ga7*lock  for  appellant. 

t/6hri  Desmoful  for  respondent 

Agree  to  aiRrni ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Allen  D.  Brigos,  Respondent,  v.  Thomas  H.  Groves, 

Appellant. 

(Argued  January  29,  1892;  decideil  Marcli  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

John  D,  Lynn  for  appellant. 

Isaac  S,  SUjnor  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmeiL 


The  Reliable  Steam  Power  (^mpany,  Respondent,  v.  Thb 
Solidarity  Watch  C-ase  Company,  Appellant. 

(Argued  February  1,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  23, 1890, . 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court,  and  also  affirmed  an  order  deny- 
ing  a  motion  for  a  new  trial. 

Charles  II,  Maehin  for  appellant. 

Joshua  M.  Van  Cott  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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11obp:rt  MacDonald  et  al.,  Appellants,  v,  Anna  Wallsteix 

et  al.,  Respondents. 

(Argued  February  2,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

liluinensteil  <&  Hirsch  for  appellants. 

Henno  Loetoy  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 


Koxanna  Kelley,  A])pellant,  v.  Ann  Augusta  Foster  et  al., 

Impleaded,  etc..  Respondents* 

(Argued  February  2,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  23, 1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  for  an  accounting  by  defendants,  as 
administrators  of  Francis  E.  Foster,  who,  at  the  time  of  his 
decease,  was  acting  as  liquidator  of  the  Croton  River  National 
Bank,  which  had  gone  into  voluntary  liquidation. 

The  only  questions  presented  were  of  fact  as  to  certain 
counter-claims  allowed  by  the  referee  appointed  to  take  the 
account. 

W.  A.  AhboU  for  appellant. 

Calvin  Frost  for  respondents. 
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Haight,  J.,  reads  for  atBrmauce  of  judgment 
All  concur. 
Judgment  aiRrmed. 


Charles  H.  Arthur  et  al.,  Appellants,  v,  Alfred  P.  Wright 

et  al.,  Respondents. 

(Submitted  February  2,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit,  and  denied  a  motion  for  a  new  trial. 

//.  C.  Day  for  appellants. 

Frank  Brundage  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  A.  Stryker,  Appellant,  v,  Francis  M.  Schuyler, 

Respondent. 

(Submitted  February  3,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1889,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  the  r^ort  of  a 
referee. 

WiUiam  H,  Henderson  for  appellant. 

John  Woodward  for  respondent. 

Agree  to  aflirm  ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  aflirmed. 
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Jacob  Sallade,  Respondent,  v.  Charles  A.  Gerlach, 

Impleaded,  etc..  Appellant. 

In  an  action  upon  a  promissory  note  indorsed  by  defendant  G..  he 
answered  to  tlie  eflfect  tiiat  he  held  tlie  legal  title  to  ctertain  letters  patent 
owned  by  H.,  in  order  to  effect  a  sale  thereof  for  H.;  that  he  sold  an 
interest  therein  to  the  maker  of  the  note,  which  w^as  given  in  part  pay- 
ment; that  at  the  request  of  II.  tlie  note  was  made  payable  to  and  was 
indorsed  by  G.,  in  order  simply  to  show  that  he  had  properly  discharged 
the  trust,  and  that  the  note  was  afterwards  wrongfully  diverted  by  H. 
The  latter  died  before  the  trial.  Upon  the  trial  G  as  a  witness  in  his 
own  behalf,  was  asked  how  it  happened  that  the  note  was  made  payable 
to  his  order.  This  was  objected  to  and  excluded  as  incompetent  under 
the  Code  of  Civil  Procedure  (§  828).    Held,  no  error. 

Jknise  V.  Denise  (110  N.  Y.  562),  distinguished. 

(Argued  February  2,  1892;  decided  March  8,  1892.) 

Appeal  by  defendant  Gerlach  from  judgment  of  the  Gen- 
eral Term  of  the  Supreme  (^ourt  in  the  fifth  judicial  depart- 
ment, entered  upon  an  order  made  October  1,  1889,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered'  upon  a 
verdict  directed  by  the  court. 

This  action  was  upon  a  promissory  note,  payable  fonr 
months  after  date,  for  $1,250,  made  by  the  defendant  PhilUjis 
to  the  order  of  the  defendant  Gerlach,  and  indorsed  by  tlie 
defendants  Gerlach  and  Ilerdic,  of  which  the  plaintiff  was  the 
owner. 

The  answer  of  the  defendant  Gerlach  is  to  the  effect  that 
he  held  the  legal  title  to  certain  rights  in  letters  ])atent 
owned  by  Ilerdic  in  order  to  effect  the  sale  thereof  for  Ilerdie, 
and  having  sold  tlie  right  to  use  the  same  in  Buffalo  to  Phil- 
lips, Phillips  gave  this  note  in  part  payment  thereof,  and,  at 
the  request  of  Ilerdic,  the  note  was  made  jmyable  to  the  order 
of  Gerlach,  and  indorsed  bv  him  in  order  to  show  that  he  had 
properly  discharged  his  trust  respecting  it  in  favor  of  Herdic, 
and  not  for  the  purpose  of  becoming  guarantor  of  the  note, 
and  that  Herdic  afterwards  wrongfully  diverted  the  note. 

The  following  is  the  opinion  in  full : 

"  The  only  question  presented  by  the  appellant  upon  tliis 
appeal  is  with  respect  to  the  ruling  of  the  trial  judge  in  bob- 
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taining  an  objection  taken  nnder  section  829,  Code  C.  P., 
by  the  plaintiff  to  the  question  addressed  to  the  defendant 
Gerlach  upon  his  direct  examination :  '  IIow  did  it  happen 
that  the  note  was  made  payable  to  your  order  ? '  Defendant 
Gerlach  had  already  testified,  without  objection,  that  he  and 
one  Briggs  and  Phillips  had  purchased  of  Ilerdic  the  joint 
right  to  use,  for  the  city  of  Buffalo  and  adjacent  towns, 
*  Herdic's  Cab,'  a  patented  invention,  and  that  each  ^vas  to 
pay  for  his  share  of  the  purchase  $2,500  to  Herdic  and  give 
him  his  indorsed  note  therefor.  Ilerdic,  Briggs,  Phillips  and 
Gerlach  thereupon  met  at  the  latter's  office,  and  each  pur- 
chaser there  executed  and  delivered  to  Ilerdic  his  note  or 
notes,  the  note  in  suit  being  given  by  Phillips  to  Ilerdic. 
Herdic  died  before  the  trial.  These  facts  appearing,  the  ques- 
tion above  quoted  was  asked,  and  the  objection  thereto,  under 
section  S29,  sustained.  The  appellant  now  insists  that  the 
question  did  not  necessarily  call  for  a  personal  transaction 
between  the  witness  and  the  deceased. 

"  But  it  apparently  did  call  for  such  a  transaction ; 
the  defendant  was  trying  to  establish  a  defense  which,  as 
stated  in  his  answer,  in  part  rested  upon  a  request  alleged 
to  liave  been  made  by  Ilerdic  to  the  appellant  to  indorse  this 
note  for  other  ]>urposes  than  to  secure  its  payment.  If  the 
question  did  not  call  for  a  personal  request  or  transaction, 
counsel  did  not  assist  the  court  by  any  intimation  that 
such  was  not  its  purpose.  In  deciding  upon  this  objection, 
the  trial  court  had  to  decide  the  preliminary  question  of  fact 
presented  by  the  objection,  namely,  whether  the  question 
called  for  a  }>er8onal  transaction  between  the  witness  and  the 
deceased,  and  had  to  make  the  decision  upon  the  facts  as  they 
then  appeared  to  be.  AVe  are  now  asked  to  reverse  because  it 
is  possible  that  the  preliminary  fact  was  otherwise  than  as  the 
trial  court  decided  it  to  be. 

"  We  must  assume  in  this,  as  in  other  matters  of  alleged  error, 
that  the  trial  court  was  right,  unless  it  is  made  to  appear  that  it 
was  wrong.  Denise  v.  Dcnise  (110  N.  Y.  562)  is  cited.  But 
that  case  is  unlike  this,  because,  as  the  court  said,  '  nothing 
was  deducible  from  the  mere  question  as  to  the  person  or 
transaction,'  and  it  was,  therefore,  not  improper  to  receive 
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the  answer  and  await  a  motion  to  strike  it  ont,  if  the  answer 
showed  that  the  fact  assumed  by  the  objection  really  existed. 
"The  judgment  should  be  affirmed,  with  costs." 

JEseJc  Cowen  for  appellant. 

George  T,  Wardwdl  for  respondent. 

Landon,  J.,  reads  for  affirmance. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


William  A.  Coff,  Appellant,  v,  Harry  B.  Hollins  et  al., 

Eespondents. 

(Argued  February  3,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  ordef 
made  October  21,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial  and  an  order  granting  defend* 
ants  an  extra  allowance. 

Robert  P,  Harlow  for  appellant 

John  Jti.  Dos  Passos  for  res})ondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affinned.  


Barbara  Stimmel,  Appellant,  v,  Charles  Watts  et  aL, 

Respondents. 

(Submitted  February  4,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  11,  1890,  which  affirmed  a  judgment  in 
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favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Circuit  without  a  jury. 

C,  A.  6\  Vafi  yofttraud  for  appellant 

A.  N.  WeUer  for  re^ipondent«. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

(x'haklks  (t.  Martin  et  al.,  Appellants,  r.  ILa^itik  W.  Bijss^ 

RosjK)ndent. 

(Argued  February  5,  18^2;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  14,  1890,  which  affirmed  a  judgment  in  favcr 
of  defendant  entered  upon  a  verdict  directed  by  the  court 

William  11,  Amoux  for  appellants. 

Z.  B.  Beckley  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

John  AV.  IIaarkn,  Respondent,  i\  Jkkkmiah  C.  Lyons  et  al.^ 

Impleaded,  etc.,  Appellants. 

(Argued  February  10,  1892;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  uix>n  an  order 
made  Jalmary  16,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

John  Larkln  for  appellants. 

77.  //.  Ght^^H  ioT  i'eF|)ondent. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  11.  Peioe,  Appelant,  v.  Thomas  A.  Mapes,  as  Aiisignee, 

etc.,  et  al.,  Ilespondentti. 

(Argued  February  10,  1892;  decided  March  8.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  9,  1889,  which  modified,  and  affirmed 
us  modified,  a  judgment  in  favor  of  defendant  entered  U]H>n  a 
decision  of  the  court  on  trial  at  Special  Tenn. 

Kdward  C,  Per1cini<  for  appellant. 

George  M.  <&  T,  F,  Bufah  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Edward  Mitchell  et  al.,  Respondents,  v.  The  Mi^rrROPOLrrAW 
Elevated  Railway  Company  et  al..  Appellants. 

(Argueti  February  11,  1892;  decided  March  8.  1892.) 

Appeal  from  judgment  of  tlie  (General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  March  28,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiifs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Tliis  action  was  brought  to  restrain  defendants  from  operat- 
ing their  road  in  a  street  in  front  of  plaintiffs'  premises. 

Tlie  judgment,  conformably  with  the  complahit,  contained  an 
injunction  restraining  defendant*  from  maintaining  and  ojierat- 
ing  their  elevated  railroad  in  front  of  plaintiflEs'  premises.  No. 
104  South  Fifth  avenue,  unless  within  a  time  limited  bv  the 
judgment  they  pay  plaintiffs  the  sum  of  $3,000,  adjudged  to 
be  the  value  of  the  easements  belonging  to  the  plaintiffs  and 
appropriated  by  the  defendants  for  the  j^ermanent  location  of 
the  existing  structure  of  the  railway  and  for  the  operation 
thereof  forever. 
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The  judgment  awards  $900  as  the  value  of  the  pro|X3rty 
taken  from  the  date  of  taking  and  the  date  of  the  decision. 

The  following  is  the  opinion  in  full : 

"  The  appellants  present  but  a  single  objection  to  the  judg- 
ment, namely,  that  the  court  adopted  an  erroneous  measure  of 
damages  in  ascjertaining  the  compensation  to  be  made  for 
plaintiffs'  easements. 

''  There  are  two  answers  to  this  objection  :  First.  The  fact 
assumed  in  it  does  not  clearly  appear.  Second.  It  is  net  clearly 
presented  by  any  exception.  The  fact  assumed  is  that  tiie 
court  in  awarding  the  plaintiffs  fee  damages  increased  them  by 
adding  damages  for  the  wrongs  and  trespasses  committed  by 
the  defendants.  Since  the  case  was  tried  this  court  has,  in  this 
class  of  cases,  recognized  the  distinction  between  fee  damages 
and  damage  for  tort  feasance,  that  is  to  say,  the  distinction 
l)etween  compensation  for  the  easements  of  light,  air  and  access 
taken  by  the  defendants  and  damages  to  the  land  not  taken 
hut  l>y  subsequent  acts  wrongfully  injured.  (yl?/i.  Bank  Note 
Co.  Y.  N,  Y.  E,  B.  Co,^  41  N.  Y.  St.  Rep.  531 ;  Messenger  w. 
ManhatUin  IL  Co.,  129  N.  Y.  048.) 

''  Bv  its  decision  tlie  court  found  the  value  of  the  easements 
and  property  taken ;  no  opinion  was  written ;  no  rule  of 
damages  was  announced  during  the  trial ;  testimony  was  given 
by  the  respective  parties  according  to  their  theories  for  the 
consideration  of  the  court;  the  decision  does  not  state  how  the 
court  measured  the  damages ;  the  General  Teim,  in  its  opinion, 
says  that  the  evidence  was  sufficient  to  sustain  a  much  larger 
award  than  was  actually  made,  an  opinion  from  which  we  see 
3Q0  reason  to  dissent. 

'*  No  exception  clearly  presents  the  question-.  Stress  is  laid 
by  the  defendants'  counsel  upon  this  question  which  one  of 
the  plaintiffs  was  permitted  to  answer:  'Q.  What,  at  the  time 
of  the  commencement  of  this  action  was  and  at  the  present 
time  is,  the  value  of  the  plaintiffs'  property  in  question  on  the 
assumption  that  the  elevated  railroad  is  not  there  ? 

*• '  Counsel  for  the  defendants  objected  to  the  question  as 

immaterial,  incompetent,  irrelevant  and  as  not  the  measure  by 

which  to  estimate  the  amount  of  permanent  damages,  and  that 

such  evidence  would  include  all  annoyances  by  the  road  as 
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affecting  the  fee  value  of  the  premises,  and  not  merely  the 
value  of  the  easement 

"  '  The  Court  —  I  will  take  the  evidence  as  one  of  the  factore 
in  the  ascertainment  of  damages  and  reserve  the  question  as 
to  the  application  of  it.  Counsel  for  defendants  duly  excepted. 
A.  From  $40,000  to  $45,000  ' 

"  The  fact  thus  called  for  was  material  and  relevant,  and 
was,  as  the  trial  court  remarked,  one  of  the  factoiv  in  the 
ascertainment  of  damages.  The  Pappenheim  case  (1^8  X. 
Y.  436-449),  a  case  similar  to  this,  distinctly  so  holds. 

"  No  point  touching  the  coni|>etency  of  the  opinion  of  the 
witness  upon  the  «!vount  of  damages  was  presented  by  the 
objection,  as  in  the  R(A)erU  case(12S  X.  Y.  455),  nor  upon  a 
speculative  or  imaginary  condition  of  things,  as  in  the  Doyle 
Ciise  (Id.  488),  but  tlie  objection  was  based  upon  the  assump- 
tion that  the  witness  might  iK>ssibly  include  in  his  answer,  as 
elements  of  fee  damage,  some  element  of  the  daihage  sul>se- 
quently  done  by  the  defendants  jus  tort  feasors.  Whether  the 
fact  assumed  in  the  objection  was  actually  the  fact,  could  l)e 
brought  out  upon  the  cross-examinatfon  of  the  witness,  and  it 
was  not  improper  for  the  court  to  admit  the  answer,  and  await 
sucli  motion  to  strike  out  as  counsel  might  make.  No  such 
motion  was  macule.  Tiie  defendants'  requests  to  find  do  not 
present  the  distinction  now  insisted  u]H)n.  They  wei-e  to  the 
effect  tliat  the  value  of  the  easements  themselves  taken  bv  the 
defendants  was  merely  nominal.  Such  request  presented 
only  part  of  the  case,  and  without  moi-e  would  not  present  the 
objection  now  urged.  Plaintiffs'  easements  of  light  and  air 
were  taken  to  the  extent  that  thev  were  destroyed  or  f<tnce<l 
out,  and  as  the  excluding  structure  or  fence  M*as  to  be  jx*rnia- 
nent,  the  taking  and  the  permanent  means  of  taking  must,  in 
measuring  their  value,  be  considered  together. 

"  Again  this  complaint  was  framed  with  the  view  to  the 
recovery  of  all  the  damages  the  defendants  had  inflicted  upon 
the  plaintiffs'  property  rights  in  their  lot.  It  stated  the  facets 
and  characterized  them  as  a  taking  of  property,  but  the  char- 
acterization did  not  impair  the  force  of  the  facts  alleged. 

"  In  the  light  of  subsequent  decisions,  doubtless,  the  plain 
tiffs  could  have  brought  two  actions  instead  of  one.     It  may 
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be  easy  to  state  lu  the  abstract  the  legal  distinction  between 
iee  damage  and  damage  arising  from  constant  tort  feasance^ 
but  not  so  easy  in  the  concrete  case  to  see  the  Jine  which 
divides  them. 

"  If  the  plaintiffs  have  recovered  in  one  action  the  damages 
they  might  have  divided  among  two,  in  the  absence  of  any 
exception  clearly  presenting  a  protest,  justice  should  not  be 
delayed  by  a  reversal. 

"  Judgment  should  be  aflSrmed,  with  costs.*' 

Brainard  ToUes  for  appellants. 

WilU<irn,  Mitchell  for  respondents 

Landon,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Thomas  Thorn  et  al.,  Respondents,  v.  The  Metropolitan 
Elevated  Railway  Company  et  al..  Appellants. 

Same  v.  Same. 

Same  v.  Same. 

(Submitted  February  12, 1892;  decided  March  8, 1892.) 

Appeal  from  judgments  of  the  General  Tenn  of  the  Supreme 
Cpurt  in  the  first  judicial  department,  entered  upon  orders 
made  March  28,  1890,  each  of  which  aflSrmed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Brahuird  ToUes  for  appellants. 

WiUyium.  Mitchdl  for  resj)ondente. 

Agree  to  affirm  judgments  upon  opinion  in  Mitchell  v.  3teL 
E.  JR.  Co.  {ante,  page  552). 
All  concur. 
Judgment  aftirmed. 
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Henry  O.  Kenyon,  Appellant,  r.  John  F.  Lutheii  et  al., 

Kespondents. 

(Submitted  February  12,  1893;  decided  March  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  tourth  judicial  department,  entered  upon  an  order 
made  April  29,  1890,  whicli  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict. 

Porter  cfc  Walts  for  apj^ellant. 

Watson  J/.  Payers  and  Eloii  li.  Brown  for  re8}x>ndent& 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Stephen  Colrsey  et  al.,  Appellants,  v,  John  Morton  et  al., 

Respondents. 

An  intentional  withholding  and  secreting  by  the  assignor  of  assets  of  a 
substantial  value  from  the  possession  of  the  assignee,  is  a  fraud  upon  the 
rights  of  creditors  of  the  assignor,  and  renders  a  general  assignment  for 
the  benefit  of  creditors  void. 

Every  party  must  l)e  deemed  to  have  intended  the  natural  and  inevitable 
consequences  of  his  own  acts,  and  so,  when  they  are  voluntary  and  nec- 
essarily oix^rate  to  defraud  others,  he  will  be  deemed  to  have  Intended 
the  fmud. 

(Argueii  January  21,  1892;  decided  March  15,  1892.) 

Appkal  from  judgment  of  the  General  Term  of  the  Supreme 
I'ourt  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  29,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

''This  action  was  hrought  tx>  set  aside  a  general  assignment 
for  tlie  alleged  benefit  of  creditors  upon  the  ground  of  fraud. 

'STohn  and  Thomas  Morton  were  copartners'engaged  in  the 
manufacture  of  shawls  under  the  firm  name  of  Morton  Brothers, 
at  Skaneatles,  X.  Y.  On  the  18th  day  of  September,  1887, 
tliey  executed  an  assignment  in  writing  to  the  defendant  Sid- 
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ney  Smith  of  all  their  property,  real  aud  personal,  owned  by 
them  as  copartners,  and  separately  and  individually,  excepting 
guch  as  was  by  law  exempt  from  levy  and  sale  under  execution, 
in  trust  for  the  payment  of  their  debts.  The  trust  created  by 
the  assignment  was  accepted  by  the  assignee  in  the  form 
required  by  the  statute,  and  the  assignment  was  then  delivered 
to  the  attorney  who  drew  it,  with  the  understanding  that  he 
should  proceed  to  New  York  with  the  assignor,  Thomas  Mor- 
ton, and,  if  possible,  procure  from  Messrs.  Vietor  &  Achelis 
a  further  advance  upon  the  stock  of  shawls  sliipped  them,  and 
in  case  of  their  failure  to  procure  an  advance,  to  have  the 
assignment  recorded. 

"  The  assignment  was  left  with  a  person  in  Syracuse  by  the 
attorney,  with  directions  to  record  the  same  if  he  should  wire 
him  so  to  do,  and  then  on  the  evening  of  that  day  the  attorney, 
with  Thomas  Morton,  proceeded  to  New  York.  On  the  morn- 
ing of  the  next  day,  they  attempted  to  procure  the  advance 
upon  the  shawls  and  failed,  and  thereupon  the  attorney  tele- 
graphed to  the  pei'son  with  whom  he  had  left  the  assign- 
ment to  have  it  recorded,  and  the  same  was  so  recorded  in 
the  office  of  the  clerk  of  the  county  of  Onondaga  on  the  after- 
noon of  the  14th  day  of  September,  1887,  and  thereafter  and 
on  the  fiftli  day  of  October,  they  executed  and  filed  an  inven- 
tory and  schedules  of  their  assets  and  liabilities  duly  verified, 
as  required  by  statute. 

"  The  complaint  alleges  that  the  said  assignors  have  omitted 
from  the  inventory  and  schedules  filed  by  them  in  the  Onon- 
daga county  clerk's  office  a  large  amount  of  moneys  for  the 
purpose  of  defrauding  their  creditors.  This  allegation  was 
denied  by  the  answer. 

"  The  facts  upon  this  issue  are  without  substantial  dispute. 
They  are  as  follows  :  On  the  morning  of  the  14tli  of  Septem- 
ber, 1887,  after  the  assignment  had  been  drawn  and  executed, 
as  above  stated,  but  before  it  had  been  recorded  in  the  clerk's 
office,  John  Morton  drew  from  the  Skaneateles  bank  upon  the 
firm  check  signed  by  him  $963.50,  and  delivered  the  same  to 
his  wife,  who  secreted  it  in  her  breast  and  thus  regained  it 
secreted  upon  her  person  for  about  eight  months,  or  until  about 
tho  first  day  of  May,  1888.     In  delivering  the  money  to  hia 
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wife  he  told  her  to  put  it  away  and  hold  it  until  he  called  for 
it  again.  Before  drawing  the  money  from  the  bank  Morton 
liad  a  talk  with  his  attorney  in  reference  tliereto,  and  s^keA 
what  they  would  do  for  living  expenses,  and  they  were  told 
that  they  would  have  to  get  along  as  best  they  could,  but 
everything  they  had  must  go  to  their  assignee.  Morton  then 
asked  him  if  they  had  a  right  to  pay  debts,  and  was  advised 
that  they  had  a  right  to  draw  the  money  before  the  assignment 
was  delivered,  and  pay  just  and  bona  fide  debts  with  it.  John 
Morton  testified  that  in  March  previous  he  had  obtained  from 
his  wife  the  sum  of  $300,  moneys  which  she  had  saved  out  of 
that  furnished  her  by  him  for  household  expenses,  etc.,  and 
that  when  he  drew  the  money  from  the  bank  he  first  intended 
to  repay  his  wife  the  money  had  from  her,  but  afterwards  he 
thought  it  would  not  be  right  to  pay  her,  and  so  he  held  it  to 
give  to  any  one  that  it  belonged  to.  This  statement  he  subse- 
qtieiitly  changed  and  testified  :  *  When  I  changed  my  mind  in 
regard  to  paying  my  wife  I  expected  to  use  the  $963.50  to 
compromise  with  our  creditors.'  On  the  2l8t  day  of  January, 
1888,  he  was  examined  in  supplementary  proceedings  and  on 
that  occasion  testified  that  the  firm  had  no  personal  property 
aside  from  the  shawls  in  the  hands  of  the  parties  in  New  York, 
and  no  money  in  the  bank,  but  upon  a  further  examination 
\x\yon  the  third  day  of  February  thereafter  admitted  that  he 
had  the  $963.50  in  his  house  '  awaiting  for  wlioever  it  lielonged 
to.'  Thereafter  and  on  or  about  the  first  day  of  May,  upon 
the  demand  of  the  assignee,  the  money  was  paid  over  to  him. 
This  was  about  four  weeks  before  the  trial  of  this  action. 
John  and  Tliomas  Morton  testified  that  the  assignment  was 
made  for  the  purpose  of  gaining  time,  but  that  it  was  not  made 
with  the  intention  of  hindering,  delaying  or  defrauding  credit- 
ors. The  money  in  question  was  not  entered  upon  the  inven- 
tory ;  the  attorney  who  drew  up  the  inventory  testified  that 
he  supposed  he  knew  all  the  circumstances  in  relation  to  the 
assets,  as  well,  if  not  better,  than  the  Mortons  did  themselves,* 
and  that  he  made  up  the  schedules  without  consulting  them. 

"  The  rule  is  that  the  intentional  withholding  and  secreting 
of  assets  of  a  substantial  value  from  the  possession  of  the 
assignee  is  a  fraud  upon  the  rights  of  creditors  and  renders  the 
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assignment  void.  {Shiiltz  v.  ITocbgland^  85  N.  Y.  464 ;  Tal- 
<n)tt  V.  IlenH^  31  Hun,  282  ;  helin  v.  Ilenlein^  16  Abb.  [N.  C] 
73 ;  Chambers  v.  Sni'dh,  38  N.  Y.  St.  Rep.  213.) 

"  The  claim  of  Mrs.  Morton  was  not  one  which,  under  the 
circumstances,  could  be  paid  out  of  the  assets  of  her  husband 
or  that  of  the  firm,  and  Morton  wisely  refrained  from  making 
Ui^3  of  the  money  drawn  from  the  bank  for  that  purpose. 
{Coleman  v.  Burr,  93  N.  Y.  17.) 

'"*  Morton  first  tells  us  that  after  reaching  the  conclusion  not 
to  pay  his  wife,  that  he  then  '  held  it  to  give  to  any  one  that  it 
l>elunged  to.'  But  he  knew  that  it  belonged  to  the  assignee, 
and  that  it  was  the  money  of  the  firm ;  that  he  and  his  brother 
had  made  a  general  iissignment  of  all  their  property  ;  that  the 
assignment  included  this  money,  and  that  he  had  been  advised 
by  his  attorney  before  drawing  the  money  that  everything 
they  had  must  be  turned  over  to  the  assignee ;  that  if  any 
debts  were  paid  they  must  be  honafide  debts,  and  paid  before 
the  assignment  was  delivered.  lie  had  not  used  the  money  to 
pay  debts  before  the  assignment  was  delivered ;  he  had  never 
used  it  to  pay  debts,  but  instead  thereof  had,  during  the  eight 
months  that  intervened  after  the  assignment,  kept  the  same 
secreted  upon  the  person  of  his  wife. 

"  It  is  said  that  the  money  was  omitted  from  the  inventory 
for  the  reason  that  it  was  made  up  by  the  attorney  without 
consulting  the  Mortons,  and  John  says  he  supposed  the  money 
was  in,  but  it  was  signed  and  sworn  to  by  them.  John  says 
he  did  not  examine  it,  but,  as  we  have  seen,  as  late  as  January 
21,  1888,  in  giving  his  testimony  in  supplementary  proceed- 
ings, John  still  insisted  that  they  had  no  personal  proj^erty 
aside  from  the  shawls  in  the  hands  of  tlie  parties  in  New 
York,  and  no  money  in  the  bank.  These  are  the  excuses 
given,  but  they  do  not  change  the  main  facts.  The  $963.60 
belonged  to  the  firm  and  was  omitted  from  the  inventory ;  it  was 
drawn  from  the  bank  after  the  assignment  was  executed  and 
before  it  was  recorded,  and  was  secreted  upon  the  person  of 
the  defendant  John  Morton's  wife  for  the  space  of  about  eight 
months  thereafter,  and  until  it  had  been  discovered  in  legal 
proceedings  instituted  for  that  purpose. 
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"  Every  party  must  be  deemed  to  have  intended  the  natural 
and  inevitable  consequences  of  his  acts,  and  where  liis  act**  are 
voluntary  and  necessarily  operate  to  defraud  others  lie  must 
be  deemed  to  have  intended  the  fraud.  {Colefnan  v.  Bun\ 
supra;  Cunningham  v.  Freeborn^  11  Wendell,  240-252; 
Ford  V.  WiUiams,  24  N.  Y.  359 ;  FdgeU  v.  Barty  9  id.  313 ; 
Wiho7i  V.  Eoherison,  21  id.  587-593.) 

"  The  necessary  and  inevitable  consequences  of  the  ac'ts  of 
Morton,  as  above  related,  were  to  deprive  the  creditors  of  the 
money  so  retained  by  him,  and  they  were  thus  defrauded  out 
of  that  which  belonged  to  them.  True,  he  says  he  did  not 
intend  to  hinder,  delay  or  defraud,  but  his  acts  necessarily  did 
defraud  by  depriving  the  creditors  of  that  which  belonged  to 
them,  and  in  the  eye  of  the  law  he  must  be  deemed  to  have 
intended  that  which  he  knew  to  be  the  inevitable  consequences 
of  his  acts.  But  he  says  he  retained  this  money,  expecting  to 
use  it  to  compromise  with  his  creditors.  It  appears  that  after 
the  assignment  an  effort  was  made  on  the  part  of  his  attorney 
to  bring  about  a  compromise.  This  fact  does  not  change  the 
character  of  the  transaction.  lie  had  no  right  to  retain  and 
secrete  money  for  the  puri)ose  of  using  it  in  effecting  a  com- 
promise. Whilst  a  creditor  has  the  right  to  make  a  statement 
of  his  financial  condition  and  ask  his  creditors  to  compromise, 
an  assignor  has  no  right  to  secrete  a  part  of  his  assets  and  then 
induce  his  creditors  to  accept  a  less  sum  than  they  otherwise 
would  under  the  supposition  that  the  whole  assets  had  been 
disclosed  in  the  inventory. 

"  The  money  retained  was  of  a  substantial  amount.  It  was 
substantially  all  of  the  assets  of  the  copartnership  that  were  at 
the  time  available.  There  was  real  estate,  but  it  appears  to 
have  been  heavily  incumbered  with  mortgages.  The  shawls 
manufactured  by  the  firm  had  been  shipped  to  dealers  in  New 
York  for  sale,  and  they  had  advanced  thereon  ail  that  they 
could  be  induced  to.  There  was  some  office  furniture  and 
coal  on  hand,  and  four  hundred  pounds  of  wool^  some  mill 
supplies  and  mill  machinery,  and  $600  tliat  belonged  to 
Thomas  Morton  individually.  These  were  the  assets.  The 
liabilities  exceeded  twenty  thousand  dollars  in  amount  It  will, 
therefore,  be  readily  seen  that  the  money  vrithheld  by  the 


CAUSES  NOT  KEFOETED  IN  FULL.        561 

defendant  John  was  an  important,  if  not  the  greater,  part  of 
the  assets. 

"  It  is  said,  however,  that  because  the  money  was  paid  over 
to  the  assignee  no  harm  has  been  done  to  the  creditors.  It  was 
not,  however,  paid  over  until  after  this  action  was  brought 
and  nearly  ready  for  trial.  At  the  time  the  action  was  brought 
the  money  was  fraudulently  withheld  from  the  assignee,  and 
the  assignment  was  then  void.  ^  The  Mortons  could  not,  by 
their  subsequent  acts,  be  permitted  to  change  the  rights  of  the 
parties  as  they  then  existed.  To  do  so  would  be  equivalent  to 
saying  to  assignors  in  the  future  that  they  could  retain  and 
secrete  such  portion  of  the  assets  as  they  saw  fit,  and  if  not 
discovered  it  would  be  all  right,  but  if  discovered  they  could 
at  any  time  before  the  trial  turn  the  same  over  to  the  assignee 
and  thus  maintain  the  validity  of  their  assignment. 

"  It  appears  to  us  that  the  exceptions  were  well  taken  to  the 
refusals  to  find  the  9th,  10th  and  10^  requests,  and  so  much 
of  the  10th  finding  of  fact  as  related  to  the  matter  discussed, 
and  that  the  judgment  should,  consequently,  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event" 

Louis  Marshall  for  appellants. 

Geo.  Ban*(no^  Gooddle  cfe  NoUinghara  and  Waters  <& 
McLennan  for  respondents. 

Haioht,  J.,  reads  for  reversal. 

AD  concur,  except  Bradley,  Vann  and  Beown,  JJ.,  dia- 
senting,  who  were  of  the  opinion  that,  while  the  General 
Term  might,  with  great  propriety,  have  reversed  the  judg- 
ment upon  the  ground  that  the  findings  of  the  referee  were 
opposed  to  the  weight  of  evidence,  still,  as  there  was  some 
evidence  to  support  the  referee's  conclusion,  this  court  could 
not  interfere. 

Judgment  reversed. 
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Frank  "W.  Miller,  Respondent,  v.  The  Union  Switch  and 

Signal  Company,  Appellant. 

(Argued  January  26,  1892.  decided  March  15,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  9,  1890,  which  overruled  defendant's  exceptions  and 
ordered  judgment  for  plaintiff  on  a  verdict  directed  by  the 
court. 

The  plaintiff,  as  assignee  of  Charles  K.  Johnson,  brought 
this  action  to  recover  $1,625  alleged  to  have  become  due  and 
payable  to  said  Johnson  under  a  written  contract  between 
him  and  the  defendant,  executed  September  20, 1886,  whereby 
it  was  agreed  in  substance  (1)  that  Johnson  should  become  die 
general  manager  of  the  defendant ;  (2)  defendant  to  pay  him 
a  salary  of  $4,500  per  year ;  (3)  he  should  sell  to  the  defend- 
ant the  exclusive  right  to  use  all  his  inventions  relating  to  the 
signal  business,  and  also  the  right  to  use  the  inventions  of 
Henry  Johnson  relating  to  signal  switches  then  or  thereafter 
acquired  by  Charles  R.  Johnson,  and  (4)  defendant  to  pay  him 
$3,000  per  year  therefor;  (5)  employ  Henry  Johnson  as  man- 
ager of  its  works  at  $4,000  per  year ;  (6)  defendant  also  to 
pay  Charles  R.  Johnson,  in  addition  to  the  above,  ten  per  cent 
net  profits  of  the  company. 

The  contract  further  provided  as  follows : 

*^  Seventh.  It  is  mutually  agreed  that  this  contract  shall 
eontinue  for  a  period  of  ten  years,  subject  to  termination  by 
cither  party,  however,  by  one  year's  notice  (in  writing)  to  the 
otlier  party  at  any  time  after  the  second  year,  or  by  the  death 
of  C'harles  R.  Johnson,  or  by  his  permanent  inability  to  per- 
form his  duties  as  general  manager." 

"  Eighth.  It  is  further  mutually  covenanted  and  agreed  that 
in  the  event  of  the  termination  of  this  agreement,  the  said 
eompany,  by  reason  of  the  expenditures  that  shall  have  been 
made  during  the  continuance  of  this  agreement,  shall  have  a 
license,  not  exclusive,  to  use  all  the  inventions  that  may  have 
been  used  in  carrying  on  the  business  of  the  company,  on  tlie 
payment  of  sixty-five  hundred  dollars  per  year,  said  sum  to 
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be  paid  quarterly ;  and  shall  be  entitled  to  purchase  from  the 
said  Charles  R.  Johnson,  or  his  executors,  the  exclusive  right 
to  use  all  of  the  inventions  upon  as  favorable  terms  as  he  or 
his  executors  may  be  willing  to  grant  to  any  other  parties." 

"Ninth.  This  agreement  to  take  effect  from  June  1,  1886, 
so  far  as  the  management  of  the  business  is  concerned,  but  to 
take  effect  so  far  as  the  payments  are  concerned  July  1, 1886  ; 
all  accounts  and  expenses  and  all  details  with  reference  to  the 
past  business  of  the  company  to  be  adjusted  during  the  month 
of  June." 

The  complaint  alleges  "  that  the  contract  continued  in  exist- 
ence and  was  acted  upon  by  both  parties  thereto,  and  the  said 
Charles  R.  Johnson  continued  under  said  contract  to  be  gen- 
eral manager  of  the  defendant  company  down  to  the  1st  day 
of  March,  1888,  when  the  said  contract  was  terminated  by  the 
said  defendant  company,  and  the  said  Charles  R.  Johnson  was 
notified  by  the  defendant  to  that  effect,  and  that  his  services 
would  be  no  longer  accepted  by  the  said  defendant  after  the 
1st  of  March,  1888." 

"  That  under  said  contract  the  defendant  had  used  and  was 
on  the  1st  day  of  March,  1888,  still  using  and  has  since  that 
time  continued  to  use,  certain  appliances  invented  by  said 
Charles  R.  Johnson,  and  for  which  he  held  letters  patent,  and 
certain  other  inventions  and  appliances  invented  by  Henry 
Johnson,  but  held  and  controlled  by  said  Charles  R.  Johnson, 
which  were  referred  to  in  said  contract,"  and  further  alleges 
that  there  was  due  to  Charles  R.  Johnson,  on  September  1, 
1888,  to  be  paid  him  by  defendant  as  royalties  under  the  con- 
tract, $1,625,  tor  the  quarter  ending  that  day,  and  specifies  the 
particular  inventions  referred  to  in  the  contract. 

The  answer  admits  the  making  of  the  contract  and  "it  admits 
that  on  March  1,  1888,  it  dismissed  Charles  R.  Johnson  from 
its  employ,"  denies  its  use  of  his  inventions  after  that  date,  and 
also  those  of  Henry  Johnson. 

The  following  is  the  opinion  in  full : 

"  The  theory  of  the  plaintiff's  action  is  that  the  contract 
between  Charles  R.  Johnson  and  defendant  was  terminated 
March  1,  1888 ;  that  thereafter  the  defendant  continued  the 
use  of  his  inventions  and  those  of  Henry  Johnson,  and  thus 
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by  the  terms  of  the  eighth  provision  of  the  contract  became 
indebted  to  Charles  R.  Johnson  in  the  sum  of  $1,625  for  the 
quarter  ending  September  1,  1888. 

"  The  defendant's  contention  is  that  the  dismissal  of  Charles 
R.  Johnson  from  its  employment  was  a  mere  breach  of  the 
contract  and  not  the  termination  of  it  provided  for  in  its 
seventh  clause  and,  therefore,  the  eighth  clause  of  the  contract 
was  not  brought  into  operation. 

"  This  construction  of  the  contract  has  recently  been  upheld 
by  this  court  in  an  action  for  another  instalhnent  of  royalties 
under  the  contract  brought  by  Charles  R.  Johnson  against  this 
defendant.     {Johnson  v.  Union  S.  i&  S.  Co,y  129  N.  Y.  653.) 

"  This  construction  of  the  contract  requires  a  reversal  of  the 
judgment,  unless  such  a  termination  of  the  contract  as  brings 
its  eighth  clause  into  operation  is  admitted  upon  the  pleadings. 
The  General  Term  held  that  it  was  admitted.  In  construing 
the  pleadings  it  is  proper  to  notice  tlie  construction  given  them 
by  the  trial  court  in  this  respect. 

"  The  allegation  of  the  complaint  is  that '  the  said  contract 
was  terminated  by  said  company,  and  the  said  Charles  R 
Johnson  was  notified  by  the  defendant  to  that  effect  and  that 
his  services  would  be  no  longer  accepted  by  the  said  defendant 
after  said  1st  day  of  March,  1888.' 

"  The  answer  contained  no  denial  of  these  allegations,  but 
contained  this  allegation :  '  It  admits  that  on  March  1,  1888, 
the  defendant  dismissed  Charles  R.  Johnson  from  its  employ.' 

"  Upon  the  trial  the  plaintiff's  counsel  contended  that  the 
pleadings  admitted  the  termination  of  the  contract.  The 
defendant's  counsel  contended  that  only  the  termination  of 
employment  was  admitted.  After  considerable  discussion  the 
defendant's  counsel  remarked  that  if  there  was  any  doubt  as 
to  his  construction  of  the  pleadings  he  would  move  to  amend 
at  once.  The  plaintiff's  counsel  was  heard  upon  the  motion  to 
amend.  The  court  disposed  of  the  motion  by  this  remarkl' 
'  There  is  notliing  in  this  case  or  in  the  pleadings  that  prevents 
your  alleging  here  that  whatever  termination  there  was,  was 
not  the  termination  provided  for  by  covenant  eight  of  the  con- 
tract'    Defendant's  counsel  then  said :  '  I  only  asked  for  the 
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amendment  upon  the  assumption  that  there  might  be  some 
other  contention  made.' 

"  There  was  no  question,  apart  from  the  allegation  in  the 
complaint,  that '  the  said  contract  was  terminated  by  said  com- 
pany,' but  that  the  dismissal  of  Mr.  Johnson  was  what  eflEected 
the  alleged  termination. 

"  The  complaint  apparently  alleges  that  the  termination  of 
the  contract  was  thus  effected.  The  plaintiff  proved  upon  the 
trial  the  summary  and  peremptory  manner  in  which  he  was 
dismissed. 

"  The  trial  court,  therefore,  adopted  no  forced  or  strained 
construction  of  the  pleadings  when  it  held,  as  it  in  effect  did, 
that  there  was  nothing  in  them  to  preclude  the  defendant  from 
insisting  that  the  actual  termination  waa  not  the  one  contem- 
plated by  the  contract.  Except  for  such  a  construction  of  the 
pleadings  justice  would  seem  to  indicate  that  defendant's 
motion  to  amend  the  answer  would  have  been  granted. 

"  With  that  construction  no  amendment  was  needed. 

"  The  defendant  was  permitted  to  insist  upon  the  defense 
which  the  evidence  disclosed.  It  would  be  unjust  now  upon 
appeal  to  deprive  the  defendant  of  that  defense,  by  receding 
from  the  construction  of  the  pleadings  adopted  and  accepted 
upon  the  trial  and  giving  them  a  contrary  construction. 
Especially  is  this  so  in  view  of  the  fact  that  the  termination  of 
the  contract  alleged  in  the  complaint  is  as  consistent  with  a 
termination  which  does  not  call  the  eighth  clause  of  the  con- 
tract into  operation,  as  with  the  termination  which  does ;  and, 
therefore,  the  admission  in  the  answer  may  be  true  without 
conceding  the  proposition  upon  which  the  plaintiff's  right  to 
recover  rests.  • 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event" 

John  W.  Houston  for  appellant 

Oeorge  Wi  MiUer  for  respondent 

Landon,  J.,  reads  for  reversal 
All  concur. 
Judgment  reversed. 
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Otto  Schmidt,  Respondent,  v.  The  Steinway  and  IIuntek's 

Point  Railway  Company,  Ap]>ellant. 

Plaintiff  was  engaged  in  digging  a  trench  in  a  street  by  the  side  of  defend- 
ant's railroad  track.  A  barrier  of  planks  resting  on  sections  of  sewer 
pipe  was  erected  around  the  excavation.  As  one  of  defendant's  cars 
passed  a  piece  of  pipe  fell  into  the  trench,  injuring  phiinliff.  In  an 
action  to  recover  damages  plaintiff's  evidence  was  to  the  effect  that 
the  car  struck  the  pipe,  causing  its  fall.  Another  car  had  just  passed 
without  striking  the  pipe.  It  appeared  that  when  this  car  approached 
the  excavation  the  driver  stopped  it,  the  conductor  looked  along  the 
track  and  thought  there  was  room  to  pass,  and  the  foreman  of  the 
contractor  who  was  making  the  excavation,  signalled  to  the  driver  to 
come  on ;  he  drove  along  at  a  walk,  passed  two  of  the  sections  of  pipe 
and  struck  the  third.  Held,  that  the  evidence  failed  to  establish  negli- 
gence on  defendant's  part,  and  that  the  submission  of  the  question  to  the 
jury  was  error. 

(Argued  January  27,  1892;  decided  March  15,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  July  18,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full: 

"  This  action  was  brought  to  recover  damages  for  a  personal 
injury. 

"  The  plaintiff  was  in  the  emjJoy  of  one  George  H.  Smithy 
a  contractor,  and  was  engaged  in  digging  a  trench  for  a  sewer 
along  Steinway  avenue  in  Long  Island  City,  parallel  to  and 
by  the  side  of  the  defendant's  horse  railroad  in  that  avenue. 
At  about  six  o'clock  in  the  afternoon  of  June  1,  1888,  the 
men  engaged  in  excavating  the  trench  were  directed  to  erect 
a  barrier  around  the  excavation.  This  was  done  by  laying 
planks  across  the  trench,  standing  sections  of  se^^r  pipe  on 
either  side  and  placing  planks  on  top  thereof  to  form  a  guard- 
rail around  the  trench. 

"The  plaintiff  remained  in  the  trench  and  assisted  in  adjust- 
ing the  plank  on  which  the  sewer  pipe  was  placed,  which  sub- 
sequently fell.  The  plank  was  twelve  inches  in  width,  whilst 
the  pipe  that  was  placed  thereon  was  fifteen  inches  in  diameter. 
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The  pipe  was  placed  witliin  a  foot  and  a  half  to  two  feet  from 
the  rail  of  the  defendant's  track.  At  this  instant  one  of 
defendant's  cars  passed  along  the  track,  and  the  pipe  fell  into 
the  trench  upon  the  plaintiff,  causing  the  injury  for  which  this 
action  was  brought. 

"  It  is  claimed  on  behalf  of  the  plaintiff  that  the  car  in  pass- 
ing struck  the  sewer  pipe,  causing  it  to  tip  over  and  fall, 
whilst  on  behalf  of  the  defendant  it  is  claimed  that  the  car  did 
not  hit  the  pipe  and  that  it  toppled  over  in  consequence  of  the 
vibration  caused  from  the  car,  or  from  the  caving  of  the  earth 
on  the  side  of  tlie  trench  underneath  the  plank. 

''The  witness  Preiser  says  that  the  car  struck  the  pipe, 
whilst  PoHceman  Burden  testified  that  he  was  riding  upon  the 
car,  sitting  upon  the  front  seat  next  to  the  sewer ;  that  he  heard 
no  crash,  felt  no  jar  and  did  not  notice  that  the  car  struck  the 
pipe,  but  he  saw  the  pipe  topple  over  and  fall. 

"The  only  theory  upon  which  the  defendant  could  be 
charged  with  nfegligence  is  that  the  driver  ran  his  car  against 
the  pipe,  knocking  it  over. 

"  The  evidence  to  which  we  have  referred  required  the  sub- 
mission of  that  question  to  the  jury,  which  found  for  the  plain- 
tiff, and  we  must,  therefore,  on  this  review,  assume  that  the 
pipe  was  struck  by  the  passing  car. 

"  But  was  the  company  or  the  company's  driver  at  fault? 
There  is  no  substantial  dispute  as  to  the  circumstances.  The 
driver  approached  with  his  qar  to  the  place  where  the  excavar 
tion  commenced  and  then  stopped.  Three  pipes  were  stand- 
ing in  line  by  the  side  of  the  excavation.  A  car  had  just 
passed  them  without  hitting.  The  conductor  of  the  car  looked 
along  the  side  and  thought  there  was  sufficient  space  to  pass. 
The  foreman  of  the  contractor  siscnalled  the  driver  to  come  on, 
and  thereupon  he  drove  along  with  his  horses  upon  a  walk, 
passing  two  of  the  sewer  pipes,  but  striking  the  third.  All  of 
the  witnesses  agree,  including  the  plaintiff,  that  the  car  waa 
stopped  and  did  not  advance  until  the  signal  was  given,  except 
the  foreman  who  thinks  that  this  car  did  not  stop  but  that  the 
one  in  advance  did.  He,  however,  does  not  claim  to  be  cer- 
tain and  concedes  that  lie  made  a  motion  with  his  arm  for  the 
car  to  come.     The  plaintiff  had  only  worked  two  days  and  was 
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not  much  acquainted  with  tlie  men.  He  says  that  he  saw  a 
big,  tall  man  standing  there  and  he  gave  commands  for  the 
cars  to  stop  or  start ;  that  he  had  seen  the  man  that  day  and 
the  day  before  doing  that.  He  further  stated :  *  He  was 
not  in  our  gang  of  workmen.'  And  the  witness  Preiser 
said  he  was  not  one  of  their  workmen.  All  of  the  other  wit- 
nesses agree  that  it  was  Moses  Smith,  the  foreman,  and  Smith 
himself  states  that  there  was  no  one  there  to  tell  the  cars  to 
come  on  or  stop  but  himself  and  that  he  generally  did  that  by 
giving  motions  with  his  arm.  It  will  be  observed  that  whilst 
tlie  plaintiff  and  witness  Preiser  state  that  the  man  who  gave 
the  signal  to  advance  was  not  a  fellow-workman  of  theirs,  they 
do  not  say  that  it  was  not  the  foreman  Smith.  This  is  the 
only  variance,  if  such  it  can  be  considered,  in  the  evidence. 

"  It  is  quite  apparent  that  the  driver  of  the  car  proceeded 
upon  the  signal  of  the  foreman  of  the  conti-actor,  under  a  sup- 
position that  the  sewer  pipes  had  been  properly  placed  a  suffi- 
cient distance  from  the  track  to  allow  his  car  to  pass  without 
hitting.  It  is  said  that  he  must  have  known  that  men  were 
working  in  tlie  trench ;  that  he  could  have  seen  the  pipe 
utAnding  by  the  side  of  the  sewer  and  that  he  should  have 
taken  other  precautions  to  avoid  the  accident ;  that  he  should 
have  measured  the  distance  and  made  sure  that  his  car  would 
not  hit  the  pipe. 

'  "  This  view  appears  to  have  been  taken  by  the  General 
Term,  the  presiding  judge  saying  that  the  company  owed 
extreme  vigilance  in  the  management  of  its  cars  and  this  duty 
was  increased  by  the  excavation.  We  do  not,  however,  under- 
stand the  rule  to  be  as  broad  as  there  stated. 

"  A  careful  man  is  guided  by  a  reasonable  estimate  of  proba- 
bilities. His  precaution  is  measured  by  that  which  appears 
likely  in  the  usual  course  of  things.  The  rule  does  not  require 
him  to  use  every  possible  precaution  to  avoid  injury  to  others. 
He  is  only  required  to  use  such  reasonable  precautions  to  pre- 
vent accidents  as  would  ordinarily  be  adopted  by  careful,  pru- 
dent persons  under  like  circumstances.  {Barker  v.  Sa/vage^  45 
N.  Y.  191 ;  Eay  on  Negligence,  133.) 

"  Had  the  pipe  stood  in  front  of  the  defendant's  car  so  that 
ihe  driver  could  have  seen  that  the  car  nmst  necessarily  strike 
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it,  a  different  question  would  have  been  presented.  The  pipe 
was  not  so  placed.  It  was  negligently  placed  by  the  employes 
of  the  contractor  so  near  the  track  that  it  was  hit  by  the  car, 
but  the  driver  standing  upon  the  platform,  looking  at  it  from 
that  position,  could  not  see  that  his  car  would  hit.  He  pro- 
ceeded under  tlie  signal  of  the  foreman  with  the  supposition 
that  the  employes  of  the  contractor  had  placed  it  a  sufficient 
distance  to  permit  the  passage  of  his  car,  and,  under  the  cir- 
cumstances, it  does  not  appear  to  us  that  it  was  necessary  for 
him  to  stop  and  measure  before  proceeding,  and  that  he  is 
chargeable  with  negligence  because  of  his  failure  so  to  do. 
He  but  did  what  every  other  man  would  have  done  under  like 
circumstances. 

'^  We  are,  therefore,  of  the  opinion  that  the  evidence  failed 
to  establish  negligence  on  the  part  of  the  defendant,  and  con- 
sequently the  judg:ment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event." 

Vann,  J.  I  dissent  upon  the  ground  that  it  was  for  the 
jury  to  say  whether  the  driver  exercised  the  care  required  by 
the  circumstances  when,  after  coming  to  a  full  stop,  he  drove 
on  "pretty  fast  —  at  a  good  gait,"  standing  in  the  middle  of 
the  platform,  without  looking  to  see  or  getting  in  a  position 
where  he  could  see  whetlier  his  car  would  strike  the  section  of 
fiewer  pipe,  or  whether  there  was  anyone  in  the  trench  who 
might  be  injured,  or  taking  any  precaution  to  prevent  injury 
to  those  engaged  in  making  the  excavation. 

George  W.  Stephens  for  appellant.     ' 

J/.  Z.  Towns  for  respondent. 

Haioht,  J.,  reads  for  reversal. 

All  concur,  except  Vann,  Bradley  and  Brown,  JJ., 
dissenting. 

Judgment  reversed. 
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Frank  T.  LaCroy,  Respondent,  v.  The  New  York,  Lakic 
Erie  and  AVestern  Railroad  Company,  Appellant. 

Plaintiff  was  employed  as  a  brakeman  upon  one  of  defendant's  freight 
trains.  One  of  its  printed  niles  required  brakeraen,  before  starting, 
to  test  the  hand  brakes,  "and  see  that  they  are  in  proper  condition  and 
work  easily."  This  was  not  done  by  plaintiff  or  any  of  the  brakemen 
upon  the  train  in  question.  The  train  stopped  for  about  two  hours  at 
a  station  where  the  cars  were  usually  inspected,  but  no  inspection  was 
made.  The  train  stopped  at  another  station,  just  beyond  which  was  a 
steep  down  grade,  but  although  plaintiff  and  his  associates  well  knew 
of  this  grade  and  of  the  dangers  incident  to  an  attempt  to  take  such  a 
train  down  without  the  brakes  being  in  good  order,  and  also,  that  the 
brakes  of  heavily  loaded  moving  cars  were  apt  to  get  out  of  order,  made 
no  examination.  Upon  attempting  to  set  the  brakes,  after  the  train 
started  upon  the  down  grade,  it  was  discovered  that  a  number  of  them 
would  not  work,  and  in  consequence  the  speed  of  the  train  could  not  be 
checked,  a  greater  portion  of  it  was  thrown  from  the  track  and 
plaintiff  was  injured.  In  an  action  to  recover  damages,  it  appeared 
that  plaintiff  knew  of  and  had  read  the  printed  rules.  Ilcld,  that  as  dis- 
obedience of  the  rules  caused  the  accident,  plaintiff  was  not  entitled  to 
recover. 

It  seems  that  had  plaintiff  been  unacquainted  with  the  rules  he  would  not 
be  entitled  to  recover,  as  with  full  knowledge  of  the  dangers,  it  was 
incumbent  upon  him  and  his  associates  to  ascertain  before  reaching  the 
down  grade  that  a  sufficient  number  of  the  brakes  to  properly  check  the 
train  were  in  order. 

LaCroy  v.  N.  F.,  L.  E.  db  W.  R.  R.  Co.  (57  Hun,  67),  reversed. 

(Argued  January  28,  1892;  decided  March  15,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  fii*st  Tuesday  of  June,  1890,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff,  through  defendant's  negligence,  while  in 
its  employ. 

The  following  is  the  opinion  in  full : 

"April  25^  1887,  a  train  crew,  of  which  the  plaintiff  was  a 
member,  consisting  of  an  engineer,  fireman,  conductor  and 
four  brakemen,  undertook  to  take  a  train  of  forty  cars,  loaded 
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with  coal,   from  Brockwayville  to    Bradford,  a  distance  of 
between  sixty  and  eighty  miles. 

"  One  of  the  rules  of  the  company  then  in  force,  relating  to 
the  duties  of  the  brakemen,  provided  that  they  should  'assist 
in  the  shifting  and  making  up  trains,  and  before  starting  must 
test  the  hand-brakes  and  see  that  they  are  in  pro])er  condition 
and  work  easily,  and  see  that  the  train  signals  are  in  good  order 
and  ready  for  immediate  use.' 

"  Before  starting  this  train  from  Brockway ville,  the  brake- 
men,  o^  whom  the  plaintiff  was  one,  did  not,  nor  did  any  of 
them  test  the  hand-brakes.  So  when  the  train  moved  out, 
whether  they  were  in  good  working  order  or  not,  the  brakemen 
were  not  informed.  At  Johnsonburg,  about  twenty-eight 
miles  distant,  the  cars  were  usually  inspected,  but  on  this 
occasion  such  precaution  was  omitted,  although  the  train  was 
on  a  side  track  for  nearly  two  hours.  But  such  omission  did 
not  prompt  the  brakemen  to  test  the  brakes,  although  it  appears 
from  their  testimony,  that  with  such  heavily  laden  cars  the 
brakes  frequently  get  out  of  order  after  a  train  has  started 
towards  its  destination.  Until  the  train  reached  Freeman's 
switch,  each  of  the  four  brakemen  had  charge  of  the  brakes 
on  ten  cars,  the  plaintiff  having  charge  of  the  last  ten.  At 
that  place  one  of  the  brakemen  was  injured  and  thereafter  the 
plaintiff  took  charge  of  the  last  twenty  cars  of  the  train.. 
From  Crawford's  Junction  there  is  a  down  grade  in  the  direc- 
tion in  which  the  train  was  running,  for  a  distance  of  nearly 
six  miles,  averaging  over  one  hundred  feet  to  the  mile.  At 
some  places  the  incline  is  greater  than  at  others,  and  there  are- 
a  number  of  sharp  curves  and  some  reverse  curves. 

"  The  plaintiff's  witnesses  unite  in  testifying  that  the  grade 
was  so  steep  and  the  curves  so  numerous  that  in  order  to  take 
a  train  of  forty  loaded  coal  cars  down  it  was  necessary  to  liave 
from  thirty  to  thirty-five  brakes  in  good  w^orking  order. 

"  It  also  appeared  that  these  brakemen  had  more  or  less 
experience  in  taking  trains  down  Shanty  hill,  and  that  the 
plaintiff  had  in  the  capacity  of  brakeman  taken  part  in  run- 
ning trains  up  and  down  this  hill  for  seven  or  eight  years 
prior  to  the  date  of  the  accident. 
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"  Yet  when  Crawford's  Junction  was  reached,  from  which 
point  this  steep  descent  began,  with  full  knowledge  of  the 
dangers  incident  to  an  attempt  to  take  such  a  train  down 
without  having  thirty  or  thirty-five  brakes  in  good  working 
condition,  and  well  knowing  that  the  brakes  on  heavily  loaded 
cars  are  apt  to  get  out  of  order  while  a  train  is  in  motion, 
neither  the  plaintiff  nor  his  associate  brakemen  had  made  any 
effort  to  test  the  brakes  for  the  purpose  of  ascertaining  whether 
they  were  in  condition  to  do  the  work  about  to  be  required  of 
them. 

♦ 

"As  the  train  left  Crawford's  Junction  the  brakemen  com- 
menced to  set  the  brakes,  and  then,  according  to  their  testi- 
mony, ascertained  for  the  first  time  that  a  number  of  them 
would  not  work.  But  it  was  then  too  late  to  either  repair 
them  or  sidetrack  the  cars  having  the  defective  brakes,  as  was 
the  custom,  for  the  train  was  beyond  control.  Bealizing  the 
danger  of  the  situation  the  brakemen  employed  their  best 
efforts  to  check  the  rapid  movement  of  the  train,  but  without 
avail,  and  its  speed  kept  on  increasing  until  it  was  running 
at  the  rate  ol  sixty  miles  an  hour,  when  the  greater  portion 
of  the  train  was  thrown  from  the  track,  the  cars  piled  on  top  of 
each  other,  resulting  in  great  loss  of  property  to  the  defendant 
and  personal  injury  to  the  plaintiff. 

"  It  is  the  contention  of  the  plaiTitiff,  who  was  one  of  the 
responsible  actors  in  the  occurrences  which  resulted  in  such 
serious  damage  to  the  property  of  the  defendant  that  it  should 
also  respond  to  him  in  damages  for  his  personal  injuries. 

"  It  is  not  contended  that  the  defendant  omitted  to  provide 
suitable  rules  and  regulations  for  the  management  of  its  rail- 
road, nor  that  it  omitted  to  employ  competent  and  skillful 
men  to  keep  its  railroad  apparatus  in  proper  working  order 
and  to  operate  its  trains,  and  if  it  had  appeared  that  its  rules 
and  regulations  had  been  put  in  possession  of  tliese  several 
brakemen  with  instructions  to  read  and  observe  them,  this  case 
would  have  been  brought  within  the  rule  laid  down  in  Byrnes 
V.  NekJO  York^  Lake  Erie  <&  Western  li.  li,  Co.  (113  N.  Y. 
251),  and  the  defendant  absolved  from  liability.  But  in  the 
absence  of  such  proof  the  learned  trial  court  reached  the  con- 
clusion that  if  the  plaintiff  did  not  have  actual  knowledge  of 
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the  existence  of  the  rules,  he  could  not  be  held  responsible  f  o^ 
his  failure  to  test^the  brakes,  and  might  recover. 

"  Tfiat  question  he  submitted  to  the  jury,  who  found  in  favor 
of  the  plaintiff. 

"  We  shall  first  consider  whether  there  was  any  evidence 
authorizing  the  jury  to  find  that  the  plaintiff  did  not  have 
knowledge  of  the  rule  of  the  company,  which  undisputably  he 
failed  to  obey,  for  if  not,  the  refusal  to  dismiss  the  complaint 
was  error. 

"  The  plaintiff's  evidence  in  that  regard  is  as  follows : 

"  *  Q.  In  your  caboose  you  had  a  little  book  of  instructions  — 
Mr.  Bowen's  Book  of  Instructions,  didn't  you  ?    A.  No,  sir. 

"  ^  Q.  Look  at  that  and  see  if  you  recognize  that.  [Counsel 
presents  book  to  witness.]  A.  I  saw  one  of  them ;  we  didn't 
have  none  in  the  caboose ;  I  had  seen  them  before ;  I  knew 
the  company  had  such  books,  because  John  Burns,  when  I 
was  braking  for  him,  had  one ;  he  was  my  conductor. 

"  *  Q.  Where  did  he  keep  them  ?  A.  He  had  them  in  his 
desk ;  in  the  trunk  in  the  baggage  car ;  I  had  seen  these  a 
great  many  times ;  I  knew  that  they  had  them  ;  I  knew  that 
they  had  been  \ised  during  tlie  last  time  I  was  in  the  service 
of  the  company. 

" '  Q.  That  stated  what  the  duties  of  the  different  persons 
were  —  conductors,  enginemen  and  flagmen,  etc.  ?  A.  Yes,  sir. 
>  '^ '  Q.  The  trainmen  had  access  to  it ;  they  had  an  opportunity 
of  seeing  that  and  reading  that  ?    A.  Yes,  sir. 

"  '  Q.  You  read,  don't  you  ?    A,  Yes,  sir. 

"  *  Q.  Have  you  read  in  that  ?  A.  I  read  one  at  one  time ; 
the  only  one  I  saw. 

"  *  Q.  How  long  before  you  got  hurt  that  you  read  one  of 
these  books  ?     A.  It  was  five  or  six  years. 

"  *  Q.  Did  they  give  you  any  book ;  furnish  you  any  book  ? 
A.  No,  sir. 

"  '  Q.  Nor  rules  ?    A.  No,  sir. 

"  '  Q.  Now,  you  understand  that  the  duties  were  contained 
in  this  book,  of  course  ?  A.  I  didn't  understand  a  great  deal 
of  it,  because  I  just  read  over  one  or  two  pieces  in  it ;  I  under- 
stood there  was  printed  in  that  the  duty  of  each  man ;  the 
brakemen  and  engineers  and  conductors.' 
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"  In  this  connection  we  quote  the  evidence  of  the  conductor 
'who  was  called  on  the  part  of  the  plaintijBE  and  was  in  charge 
of  the  train  at  the  time  of  the  accident : 

"  '  Q.  Do  you  recognize  this  as  a  guide-book,  a  book  of  rules 
of  the  defendant?  [Counsel  presents  book  to  witness.]  A. 
Yes,  sir ;  it  was  in  force  then.  At  page  83  is  a  speciiication 
of  the  duties  of  the  flagman. 

"  '  Q.  Did  you  have  in  your  caboose  one  of  these  books  of 
Mr.  Bowen's  bearing  date  June  Ist,  1883  ?  A.  There  was  one 
of  the  books  in  the  caboose,  in  tlie  desk.  One  was  generally 
kept  there  in  the  caboose,  and  was  there  at  this  time.  I  don't 
know  how  long  it  had  been  there.  We  generally  had  one 
oipon  the  train,  to  wliich  all  these  employes  had  access.  These 
I  understand  to  be  a  duplicate  of  the  rules  and  regulations 
furnished  the  employes  of  the  company  ;  the  duties  of  freight 
brakeman  I  find  on  page  83.' 

*'  It  will  be  observed  that  the  witness  in  the  course  of  hie 
^testimony  said,  with  reference  to  this  book  of  rules,  that  when 
John  Burns  was  his  conductor  he  (Bums)  kept  it  in  his  desk 
in  the  baggage  car ;  that  witness  had  seen  it  a  great  many 
times ;  knew  they  had  it  in  use  during  the  time  he  was  in  the 
service  of  the  company ;  that  the  trainmen  had  access  to  it, 
and  an  opportunity  of  seeing  it  and  reading  it ;  that  he  could 
read,  and  had  read  one ;  and  further  strengthened  the  posi- 
tiveness  of  his  statement  by  asserting  the  fact  that  the  book 
stated  the  several  duties  of  the  positions  of  conductor,  engine- 
men,  flagmen,  etc. 

"  Now,  in  the  testimony  so  far  quoted,  there  is  nothing 
which  contradicts,  or  tends  to  contradict,  his  statement  that  he  ' 
had  seen  the  book,  had  read  it  and  knew  that  it  stated  the 
duties  of  the  diflPerent  grades  of  employes. 

•"  On  being  recalled  the  plaintiff  testified  as  follows : 

" '  Q.  Was  you  ever  furnished  one  of  these  books  ?  A. 
No,  sir. 

"  'Q.  And  requested  and  required  to  read  it?  A.  No,  sir; 
never. 

"  *  Q.  Anything  ever  said  to  jou  about  it  by  your  employer? 
A.  No,  sir. 
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"  *  Q.  Yet  you  knew  it  was  one  of  the  books  of  the  com- 
pany and  contained  the  train  rules?     A.  Yes,  sir.' 

"  This  evidence,  it  will  be  observed,  does  not  in  any  way 
contradict  or  vary  that  previously  given.  The  plaintiff  declares 
that  he  was  i:ot  furnished  with  a  book  of  rules;  not  that  he 
did  not  see  one  or  have  access  to  it.  He  asserts  that  he  was 
not  requested  or  required  to  read  it,  not  that  he  did  not  in  fact 
read  it.  The  apparent  object  of  this  testimony  was  to  show 
that  the  company  did  not  bring  the  rules  to  his  attention  in. 
the  manner  it  should  have  done.  But  the  question  we  are 
considering  is  not  whether  the  defendant  properly  promul- 
gated the  rules  as  to  the  plaintiil,  but  whether  they  in  fact 
came  to  his  knowledge,  and  we  think  the  evidence  permits  of 
no  other  inference  than  that  they  did.  As  the  failure  to  obey 
the  rules  occasioned  the  accident,  the  plaintijBE  whose  neglect 
was  in  part  at  least  responsible  for  it  cannot  require  the  defend- 
ant to  compensate  him  for  his  injuries. 

*'  Had  he  been  unacquainted  with  the  printed  rules  we  think 
he  should  not  have  recovered.  Neither  the  plaintiflE  nor  his 
associate  brakemen  can  offer  as  an  excuse  for  their  conduct 
that  they  were  without  adequate  experience  in  the  handling 
of  trains,  or  unfamiliar  with  the  duties,  or  with  the  dangers 
incident  to  running  a  heavy  train  down  Shanty  hill.  They 
had  been  long  employed  in  that  work,  knew  the  brakes  were 
liable  to  get  out  of  order  while  a  heavily  loaded  coal  train  was 
moving  over  such  grades,  were  fully  acquainted  with  this  par- 
ticular railroad,  the  plaintiff  having  been  a  brakeman  on  it 
between  seven  and  eight  years,  and  understood  fully  the  danger 
of  attempting  to  take  a  train  consisting  of  forty  care  loaded 
ivith  coal  down  Shanty  hill  with  less  than  thirty  or  thirty-five 
brakes  in  good  condition. 

"  It  follows  that  in  the  absence  of  printed  instructions  the 
plaintiff  and  the  rest  of  the  train  crew  well  knew  that  their 
duty  to  their  employer,  and  a  proper  regard  for  their  own 
personal  safety,  made  it  incumbent  upon  them  to  know  before 
reaching  the  point  where  the  steep  descent  began,  which  con- 
tinued for  nearly  six  miles,  whether  the  train  contained  the 
requisite  number  of  brakes  to  properly  check  its  speed,  and  as 
a  necessary  consequence  the  plaintiff  cannot  require  the  defend- 
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ant  to  make  good  to  him  the  damages  resulting  from  an  injniy 
which  could  not  have  been  sustained  liad  he  and  his  co-employee 
observed  that  reasonable  care  and  caution  which  their  experi- 
ence suggested  and  the  situation  demanded. 
"  The  judgment  should  be  reversed." 

James  H,  Stephens^  Jr.^  for  appellant. 

J.  G,  Record  for  respondent. 

Paekee,  J.,  reads  for  reversal. 

All  concur,  except  Bradley  and  Vann,  JJ.,  dissenting. 

Judgment  reversed. 


Frank  Johnson,   Respondent,  v.   Netherlands   American 
Steam  Navigation  Company,  Appellant. 

Plaintiff  was  a  gang  way  man  in  the  employ  of  one  L.,  a  stevedore,  engaged 
in  unloading  a  vessel  belonging  to  defendant.  Under  his  agreement 
with  defendant,  L.  was  to  be  paid  a  stipulated  price  per  ton  for  unload- 
ing, defendant  tc  furnish  the  steam  power  and  a  man  to  run  the  winch. 
Plaintiff  gave  the  signals  to  the  winchman.  Plaintiff,  to  hoist  a  load, 
gave  the  signal  to  go  ahead,  which  was  done  by  the  rope  winding  around 
the  drum  of  the  winch.  In  hoisting  the  load  in  question  the  rope  ran 
off  the  drum.  The  winchman  stopped  and  called  plaintiffs  attention  to 
this.  The  latter  supported  the  hoist  by  means  of  a  hook  and  then 
seized  the  rope  to  lift  it  on  to  the  drum,  ordering  the  winchman  to  back 
so  as  to  loosen  the  rope.  Instead  of  doing  so  the  winchman  went  ahead 
and  plaintiff's  hand  was  drawn  against  the  drum  and  he  was  injured. 
In  an  action  to  recover  damages,  it  did  not  appear  that  L.  had  power  to 
order  or  control  the  winchman,  further  than  to  signal  to  him  through 
the  gangwayman.  Heldy  that  the  winchman  could  not  be  regarded  as 
the  servant  of  L.;  that  the  fact  that  he  received  orders  when  to  hoist  or 
lower  from  plaintiff  did  not  change  his  relations  to  defendant  as  its 
servant,  and  that  as  his  negligence  caused  the  injury  defendant  was 
liable. 

(Argued  February  9,  1892;  decided  March  22,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  21,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
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The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  recover  damages  for  a  personal 
injury.  Upon  the  trial  there  was  some  conflict  in  the  testi- 
mony, but  as  settled  by  the  verdict  the  facts  are  as  foHows : 
The  plaintiff  was  the  gangwayman  in  the  employ  of  one  Litli- 
man,  a  stevedore,  engaged  in  unloading  the  defendant's  steam- 
ship P.  Calland.  Under  the  agreement  the  stevedore  was  to 
be  paid  a  stipulated  price  per  ton  for  vmloading  the  vessel,  the 
defendant  to  furnish  the  steam  power  and  a  man  to  run  the 
winch.  The  winchman  furnished  by  the  defendant  was  a 
sailor.  The  plaintiff,  as  gangwayman,  gave  the  signal  to  the 
winchman  to  go  ahead  or  back  up  as  the  persons  engaged  iu 
unloading  the  vessel  might  require.  The  men  in  the  hold  of 
tlie  vessel  had  loaded  nine  bags  of  coffee,  and  the  plaintiff  bad 
given  the  signal  to  the  winchman  to  go  ahead.  This  was 
accomplished  by  the  rope  winding  around  the  drum  of  the 
winch.  The  lioist  had  proceeded  until  the  cargo  had  nearly 
reached  the  combing  of  the  vessel,  when  the  rope  mn  off  from 
the  drum  of  the  winch  onto  the  axle.  The  winchman  then 
stopped  and  called  the  attention  of  the  plaintiff  to  the  fact 
that  the  rope  was  foul  upon  the  axle  of  the  winch.  The 
plaintiff  then  supported  the  hoist  by  means  of  a  burton  hook, 
after  which  he  took  hold  of  ti\e  rope  to  lift  it  from  the  axle 
onto  the  drum,  but  in  order  to  do  this  had  to  have  the  winch 
turned  bat^k  so  as  to  loosen  the  rope.  lie,  therefore,  gave 
direction  to  the  winchman  to  *  come  back,'  but  instead  of  turn- 
ing back  the  winchman  went  ahead,  drawing  the  hand  of  the 
plaintiff  against  the  drum,  cutting  off  some  of  his  ringere. 

"  It  is  claimed  that  Lithman  was  an  independent  contractor 
having  charge  of  all  of  the  men  engaged  in  unloading  the 
vessel,  and  that  the  defendant  is  not  liable  for  the  negligent 
act  of  servants  working  under  his  direction.  The  question  is 
as  to  whether  the  winchman  was  the  servant  of  Lithman,  an<l 
consequently  the  co-servant  of  the  plaintiff.  Lithman  testilied 
that  he  was  paid  by  the  ton ;  that  the  vessel  furnished  the 
steam  power  and  a  winch  driver.  This  is  the  evidence  as  to 
the  contract  with  the  defendant.  It  does  not  appear  that  he 
had  the  power  to  order,  direct,  discharge  or  control  the  winch 
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driver  farther  than  to  signal  to  him  by  way  of  the  gangway- 
man  when  to  hoist  or  lower,  go  ahead  or  come  back.  It  con- 
sequently does  not  appear  to  us  that  the  winchman  could  be 
regarded  as  the  servint  of  Lithman.  It  is  quite  apparent 
that  it  was  the  intention  of  the  defendant  to  retain  charge  of 
the  steam  power  and  wincli  and  operate  it  through  its  own 
servants  and  employes.  And  the  fact  that  the  winchman 
received  orders  from  the  plaintiff  when  to  hoist  and  when  to 
lower,  under  the  circumstances  of  this  case,  does  not  operate  to 
change  his  relations  to  the  defendant  as  its  servant.  {S%iUivan 
V.  Ti^a  Railroad  Company^  112  N.  Y.  643,  647;  Sanford 
V.  Standard  Oil  Co,,  118  id.  571 ;  Kilray  v.  D.  &  H.  C,  Co., 
121  id.  22 ;  Builrr  v.  Towtisend,  126  id.  105.) 
*'  The  judgment  should  l)e  affirmed,  with  costs." 

Joseph  A.  Shoudy  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Haight,  J.,  reads  for  affirmance. 

All  concur,  except  Follett,  Ch.  J.,  Pjlrkkr  and  Landon, 
JJ.,  dissenting. 

Judgment  affirmed. 

Clarence  B.  Ck)NOKR,  Apj>ellant,  t'.  Wolsey  T.  Wkyant  et 

al.,  Respondents. 

(Argued  March  7,  1892;  decided  March  22,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
(^ourt  in  the  second  judicial  department,  entered  upon  an  order 
made  December  0,  1S89,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  verdict  directed  by  the  court, 
and  also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Irving  Brown  for  appellant. 

George  W,  We y ant  for  respondents. 

Agree  to  affirm  on  opinion  in  Conger  v.  Treadway  {anie, 
page  263). 

All  concur,  except  BitowN,  J.,  not  sitting. 
Judgment  affinned. 
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David  Mayer,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

(Argued  March  7,  1892;  decided  March  22.  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

£.  F.  Einstein  for  appellant. 

Ham/iUon  Harris  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Francis  Paris  Osborn  et  al.,  Repondents,  v.  Samuel  Edgar 

et  al..  Impleaded,  etc.,  Appellants. 

(Argued  March  8,  1892;  decided  March  22.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  in  favor  of  plaintiffs,  entered 
upon  an  order  made  May  28,  1890,  upon  an  agreed  case  sub- 
mitted under  section  1279  of  the  Code  of  Civil  Procedure. 

Charles  K.  liuHlnruyre  for  appellants. 

John  N.  Leinis  for  respondents. 

Agree  to  affirm  ;  no  oinuion. 
All  concur. 
Judgment  affirmed. 


132    580 
160      86 


580  MEMORANDA  OF 

Edwin  L.  Thomas,  Respondent,  v,  James  P,  Stewart  et  al.. 

Impleaded,  etc.,  Appellants. 

An  architect,  who  is  also  employed  by  the  owner  as  his  agent  and  repre- 
sentative in  the  erection  of  a  building,  has  authority  to  consent  to  the 
substitution  of  material  inferior  to  that  called  for  by  the  contract. 

Where,  under  a  building  contract,  by  which  the  contract  price  is  to  be 
paid  by  installments,  a  demand  is  made  by  the  contractor  for  the  inetall- 
mcnt  due,  and  payment  is  refused,  the  contractor  may  lawfully  refuse 
to 'go  on  with  the  contract. 

Where,  by  a  building  contract,  payments  are  oniy  to  be  made  upon  cer- 
tificates of  an  architect,  the  refusal  of  the  architect  to  give  to  the  coo- 
tractors  a  certificate,  as  required,  if  baaed  upon  an  unreasonable  require- 
ment, will  furnish  no  protection  to  the  owner. 

(Argued  March  8,  1892;  decided  March  22,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affirmed  a  judgement  in  favor  of 
plaintiff  entered  ujk)u  a  decision  of  the  court  on  trial  at  Specal 
Term. 

This  was  an  action  for  the  foreclosure  of  a  mechanic's  Men 
filed  under  the  general  act  against  certain  property  in  the  city 
of  Yonkers  belonging  to  the  defendant  Sahagian.  Other 
lienors,  who  were  joined  as  defendants,  appeared  and  asserted 
their  claims  by  answers  duly  served  upon  the  owner. 

By  a  conti'act  dated  September  28, 1888,  the  firm  of  Stewart 
&  Edmonds  agreed  to  furnish  the  materials  and  do  the  work 
required  l)y  the  carpenter's  plans  and  specifications  to  erect  a 
four-story  brick  building  for  Mr.  Sahagian,  who  agreed  to  pay 
therefor  the  sum  of  $6,170,  in  four  payments,  each  to  be  made 
on  the  certificate  of  the  architect,  the  first  of  $1,500,  when 
the  building  was  enclosed  and  the  roof  on  ;  the  second  of  like 
amount  when  the  floors  were  laid,  *'  partitions  set  and  ready 
for  mason ;"  the  third  of  $1,600,  when  the  windows  were  in 
"  and  standing  trim  *  *  *  on,"  and  the  fourth  of  $1,576, 
when  the  contract  was  completed  and  the  building  accepted. 
The  first  payment  was  made  without  objection  and  the  refusal 
of  the  owner  to  make  the  second  resulted  in  a  refusal  of  fur- 
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ther  performance  by  the  contractors.  Each  party  to  the  con- 
tract claimed  that  the  other  made  the  first  default  and  the  trial 
court  found  against  the  owner  on  that  issue.  The  contractors 
abandoned  the  contract  March  5,  1889,  and  the  next  day  made 
a  general  assignment  for  the  benefit  of  their  creditors  to  the 
defendant  Stewart.  March  23, 1889,  the  owner  caused  notices 
to  be  served  upon  the  contractors  and  tlieir  assignee  requiring 
them  to  complete  the  contract  according  to  the  plans  and  speci- 
fications, and  on  their  omitting  to  do  so,  although  there  wa^  no 
provision  in  the  contract  on  the  subject,  he  completed  it  him 
self  at  an  expense  of  $3,989.  He  conceded  a  recovery  to  the 
extent  of  the  difference  between  that  sum  and  the  amount 
unpaid  on  the  contract,  which  is  enough  to  protect  the  plaintiff, 
but  not  enough  to  fully  pay  all  of  the  other  lienors. 

The  trial  judge  found  that  by  the  fifteenth  of  February, 
1889,  the  contractors  had  performed  all  the  work  and  furnished 
all  the  materials  required  to  entitle  them  to  the  second  pay- 
ment and  that  they  demanded  a  certificate  from  the  architect, 
accordingly,  but  that  he  wrongfully  and  unreasonably  refused 
to  give  them  one.  They  also  demanded  the  second  payment 
from  the  owner,  after  informing  him  of  the  facts,  but  he 
refused  to  pay  any  part  thereof  without  the  certificate  of  the 
architect,  and  soon  after  they  refused  to  complete  the  building. 

Upon  the  request  of  the  defendant,  it  was  further  found 
that  at  the  time  of  the  abandonment  of  the  contract,  the  con- 
tractors ^^  had  not  made  and  set  in  'each  partition  back  of  each 
water-closet  a  four  bv  ten  inch  ventilator  with  round  tin  venti- 
lator  in  each  closet  and  extended  two  feet  above  the  roof,  as 
required  by  the  specifications ;  "  that  they  "  had  not  placed  in 
the  cellar,  beneath  the  girders,  the  two  locust  posts,"  as  so 
required,  and  that  window  frames  made  of  cottonwood  "  were 
put  in  without  the  knowledge  or  consent "  of  the  owner.  The 
court  refused  to  find  upon  the  like  request  that  several  other 
things  required  by  the  specifications  had  not  been  done. 

The  appellant  did  not  ask  for  a  reversal  of  the  judgment, 
but  for  a  modification  tliereof  by  deducting  all  that  was  allowed 
against  him,  except  the  difference  between  the  amount  unpaid 
and  the  cost  of  completion. 

The  following  is  the  opinion  in  full : 
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"  If  the  second  installment  was  due  when  the  demand  of  pay- 
ment was  made  by  the  contractors,  they  could  lawfully  decline 
to  go  on  with  the  contract,  because  the  owner  had  refused  per- 
formance on  his  part.  {Graf  v.  Cunningham^  109  N.  Y.  369; 
Schwartz  v.  Sanders^  46  111.  18.)  If  the  second  installment 
was  not  then  due,  the  contractors  were  in  default  and  the 
lienors,  who  claim  under  them,  are  entitled  to  a  recovery  only 
to  the  extent  conceded  by  the  owner,  or  to  the  difference 
between  the  amount  unpaid  at  the  date  of  such  default  and 
the  sum  required  to  complete  the  contract.  (  Van  Clief  v. 
Tan  Vechten,  130  N.  Y.  571 ;  42  N.  Y.  S.  K.  736 ;  Jtfalion 
V.  Bimey,  11  Wis.  108.) 

"  By  the  terms  of  the  agreement,  the  second  payment  was 
to  become  due  when  the  floors  were  laid,  "  partitions  set  and 
ready  for  mason."  The  owner  claims  that  the  contractors 
failed  in  perfonnance,  to  the  extent  necessary  to  entitle  them 
to  the  second  payment,  by  omitting  several  things  required  by 
the  plans  and  specifications.  The  lienors  claim  that  the  features 
omitted  were  waived  by  the  architect,  prevented  by  the  owner, 
or  not  required  to  be  done  as  a  condition  precedent  to  the 
second  payment,  and  evidence  was  given  in  support  of  the 
claim,  but  the  court  made  no  specific  finding  upon  the  subject 
The  use  of  Cottonwood  in  certain  window  frames,  required  to 
be  made  of  pine,  was  not  denied,  but  one  of  the  contractors 
testified  that  on  hearing  that  the  architect  objected,  he  went  to 
see  him  and  said  that  ci>ttonwood  could  be  used  as  well  as  pine ; 
that  they  were  merely  skeletons  and  were  covered  over  with 
pine  casings  on  the  outside  and  inside.  After  hearing  this 
explanation,  the/irchitect  said  :  "  You  may  use  those  frames^ 
but  bring  no  more  Cottonwood  on  the  job."  The  witness 
further  testified  that  no  cottonwood  was  used  after  that, 
except  that  some  balusters  were  turned  for  use  on  the  rear 
piazza,  but  they  were  no  part  of  the  work  required  to  be  done 
prior  to  the  second  payment.  According  to  the  evidence  of 
another  witness,  no  cottonwood  whatever  was  brought  on  the 
premises  after  the  architect  objected.  The  architect  testified 
that  he  allowed  certain  window  franies  made  of  cottonwood 
to  be  put  in,  provided  the  contractors  would  use  no  more  cot- 
tonwood in  the  building,  but  he  claimed  that  after  that,  more 
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window  frames  of  the  same  kind  were  put  in  against  his  pro- 
test. When,  however,  he  was  asked  to  certify  that  the  second 
payment  was  due,  he  did  not  mention  this  as  an  objection,  but 
based  liis  refusal  upon  other  grounds. 

"There  was  otlier  testimony  tending  to  corroborate  the 
theory  of  either  side  upon  the  question  of  consent  to  tlie 
change,  which  thus  became  a  question  of  fact  for  the  trial 
court  to  determine,  and  it  will  be  presumed,  in  support  of  the 
finding  that  the  second  payment  was  due,  that  the  court  found 
in  favor  of  the  lienors  noon  this  issue.  {OHtrander  v.  Ilarty 
130  N.  Y.  406  ;  43  N.  Y.  St.  Rep.  513 ;  ThompHon  v.  Bank 
of  BntUh  North  Anieriva^  82  id.  1 ;  Bmnp  v.  Nat  Bank 
of  Pottsdara^  90  id.  125.)  But  the  appellant  insists  that  the 
architect  had  no  right  to  substitute  an  inferior  article  without 
the  consent  of  the  owner,  and  the  autliorities  support  that 
position.  {Glm^tuH  v.  Blacky  50  N.  Y.  145  ;  BUjler  v.  Mayor y 
eU\,  9  Hun,  253.) 

"  The  court,  however,  found,  upon  evidence  that  is  not 
printed  in  the  case,  but  which,  it  is  expressly  stipulated,  proved 
the  fact,  '  that  said  Sahagian  employed  the  said  George  Ray. 
ner  as  his  architect  and  servant  to  superintend  the  work  of 
erecting  said  house  and  the  doing  of  the  work  thereof,  and 
the  said  Rayner  did  so  superintend  such  work  and  the  erect- 
ing of  such  house.'  The  contract  provided  that  all  work  waa 
to  be  done  to  the  satisfaction  of  the  architect,  and  the  owner 
told  one  of  the  contractors  that  everything  was  left  with  the 
architect.  Inasmuch  as  Mr.  Rayner  was  not  only  the  archi. 
tect  but  was  also  the  agent  of  the  owner  and  represented  him 
in  the  erection  of  the  building,  we  think  that  he  had  authority 
to  consent  to  the  substitution  complained  of.  The  fact  that 
the  change  was  made  without  the  knowledge  or  consent  of  the 
owner,  as  found  by  the  court,  evidently  means,  when  the  con- 
text is  considered,  without  his  personal  knowledge  or  consent, 

"  It  is  further  insisted  that  injustice  was  done  the  owner 
because  the  contractors  failed  to  put  two  locust  jx)st8  in  the 
cellar,  beneath  the  girders,  as  require<l  by  the  specifications. 
The  object  of  these  posts  was  to  support  the  girders,  which  in 
turn  support  the  j)artitions,  that  were  to  be  set  and  ready  fop 
the    mason   before  the  second  installment  became  payable. 
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Wliilc  there  was  nothing  in  the  sixjcifieations  to  indicate  when 
the  jjosts  were  to  be  put  in,  as  the  object  in  putting  them  in 
was  to  support  the  partitions,  it  is  reasonable  to  conclude  that 
it  wai5  contemplated  by  the  parties  that  they  were  to  be  placeil 
in  position  before  the  partitions  were  built.  The  contractors, 
however,  were  only  to  do  the  carpenter  work.  They  had 
nothing  to  do  with  the  mason  work,  which  the  owner  was  to 
do  himself.  Evidence  was  given  tending  to  show  that  the 
locust  posts  could  not  be  put  in,  because  the  cellar  was  not 
sufficiently  excavated  to  permit  it,  and  the  stone  foundations 
Upon  which  they  were  to  rest  were  not  built,  all  of  whicli  was 
mason  work.  The  contractors,  therefore,  put  in  temporary 
posts,  so  that  they  could  go  on  with  their  work,  and,  according 
to  the  evidence,  this  was  the  only  practicable  course.  The 
architect  did  not  include  the  omission  to  put  in  permanent 
posts  among  his  reasons  for  declining  to  give  a  certificate. 
We  do  not  think  that  the  owner  can  take  advantage  of  his  own 
omission,  nor  justly  complain  because  work  was  not  done, 
when  the  failure  to  do  it  was  owing  to  himself.  (aSV/iiVA  v. 
Ncyrrk,  120  Mass.  58;  Welch  v.  tiherer,  93  111.  64;  Charnl^ 
V.  Honig,  74:  Wis.  1H8.) 

*'  The  specifications  required  the  contractors  '  to  make  and 
feet  in  the  partition  back  of  e^h  water-closet  a  four  by  ten  ineli 
ventilator.'  The  trial  judge  found  that  these  were  not  put  in, 
but  he  refused  to  find  that  the  partitions  were  not  properly  set 
and  ready  for  the  mason  on  that  account.  The  specifications 
do  not  provide  when  the  ventilators  were  to  be  put  in,  nor 
whether  they  were  to  be  behind  lath  and  plaster  or  behind 
Wood.  They  were  not  a  part  of  the  partition,  but  were  to  l)e 
'  set  in '  it,  presumptively  after  the  partition  was  erected. 
Rome  witnesses  testified  that  if  they  were  put  in  and  plastered 
over,  the  plaster,  having  no  'clinch,'  would  not  adhere  thor- 
oughly, and  that  the  proper  way  was  to  put  them  behind 
Wood,  so  that  they  would  be  accessible,  for  repairs  and  other 
purjK)ses,  without  tearing  away  the  lath  and  plaster.  Evidence 
was  also  given,  without  objection,  to  the  effect  that  they  should 
be  put  in  after  the  masons  had  done  their  work  of  plastering 
the  partitions.  Other  witnesses  testified  that  they  should  be 
lathed  and  plastered  over,  so  that  they  could  not  be  seen,  and 
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tliat  this  was  the  usfcl  way.  The  architect  was  of  thi8  opinion, 
but  lie  gave  no  such  direction  to  the  contractors  and  did  not 
say  so  wlien  he  refused  the  certificate,  nor  allude  to  the  venti- 
lators  in  any  way.  This  conflict  in  the  evidence  justified  the 
finding  of  the  trial  court  in  favor  of  the  lienors  upon  this  sub- 
ject, and  its  refusal  to  find  as  requested  by  the  owner.  Access 
to  the  ventilators  was  a  matter  of  some  import  nee,  and  in  the 
absence  of  any  provision  in  the  specifications,  or  instruction 
from  the  architect,  it  was  reasonable  to  conchide  that  the  con- 
tractors had  the  right  to  put  wood,  instead  of  lath  and  plaster, 
over  the  open  spaces  in  which  the  ventilators  wei'e  to  be 
placed. 

'"The  observations  already  made  apply  to  the  other  alleged 
omissions  on  the  part  of  the  contractors,  none  of  which  were 
sj)ecifically  relied  upon  by  the  learned  counsel  for  the  owner, 
either  in  liis  oral  argument  or  in  his  points. 

"  As  the  payments  were  to  l)e  made  upon  the  certificate  of 
the  architect,  his  refusal  to  certify  that  the  second  installment 
was  due  is  relied  upon  as  a  conclusive  defense  to  the  eilorts  of 
the  lienors  to  enforce  their  claims  in  excess  of  the  amount  con- 
ceded by  the  owner  to  be  due. 

*'  According  to  the  evidence  of  the  contractors,  they  made 
four  demands  of  the  architect  for  a  certificate  that  they  were 
entitled  to  the  second  payment.  On  the  occasion  of  the  first 
demand  he  refused  because  the  door-jambs  were  not  set. 
Thereupon  the  contractoi^s,  although  claiming  that  the  door- 
jambs  were  not  a  necessary  part  of  completing  the  house  to 
the  laying  of  the  floors  and  the  setting  of  the  partitions,  pro- 
ceeded to  set  the  door-jambs,  when  they  again  demanded  a 
certificate,  but  the  architect  said  that  he  would  not  issue  one 
until  the  back  piazza  was  up.  The  contractors  insisted  that 
this  was  not  required  because  it  was  out^side  ot  the  house,  but, 
notwithstanding,  they  put  it  up  and  laid  the  floors  therein. 
When  the  certificate  was  next  demanded  the  architect  refused 
it  because  the  piazza  was  not  finished.  They  informed  the 
owner  of  what  thev  had  done,  and  that  the  architect  would 
not  give  a  certificate,  and  asked  him  to  pay  them,  but  he 
refused,  stating  that  he  did  not  know  anything  about  it,  and 
that  everything  was  left  with  the  architect.  A  witness  testi- 
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lied  to  a  statement  made  by  the  architect,*! though  the  latter 
denied  it,  that  in  drawing  the  contract  he  had  made  the  lii-st 
and  second  payments  too  large,  thus  suggesting  a  personal 
reason  for  his  persistent  refusal.  There  was  no  request  to  find 
that  the  piazza  was  not  finislied.  We  think  that  the  evidence 
warranted  the  •  finding,  as  made  by  the  trial  court,  that  the 
architect  unreasonably  withheld  the  certificate.  While  it  may 
have  been  proper  to  require  the  piazza  to  be  erected  and  the 
floor  thereof  laid,  so  that  progress  of  erection  should  Ik?  uni- 
form inside  and  outside  of  the  building,  it  does  not  seeni 
reasonable  to  require  the  piazza  to  be  finished  at  a  period  when 
no  part  of  the  interior  was  finished.  The  second  payment 
was  earned  w^hen  the  floors  were  laid  and  the  partitions  set^ 
ready  for  the  masons.  This  did  not  include  the  completion  of 
the  back  piazza,  either  by  specific  mention  or  because  that 
work  was  necessary  in  order  to  do  anything  that  was  sj)eciti- 
cally  mentioned.  As  the  refusal  of  the  architect  was  ba.se<l 
upon  an  unreasonable  requirement,  it  furnished  no  protection 
to  the  owner.  {Thomas  v.  Fleury^  20  N.  Y.  26  ;  15  Am.  tt 
Eng.  Encyc.  Law,  77.) 

"  The  court  refused  to  find,  upon  the  request  of  the  owner, 
that  he  had  paid  the  contractors  the  sum  of  $1,680  on  account 
of  said  work.  This  included  the  first  payment  of  $1,500, 
which  is  admitted ;  the  further  sum  of  $100,  which  it  is  not 
denied,  was  in  fact  delivered  by  the  owners  to  the  contractors, 
and  orders  to  the  amount  of  $80  drawn  by  them  and  accepteil 
by  him.  No  controversy  arises  as  to  the  payment  of  $1,500, 
but  it  is  claimed  that  the  rest,  $180,  was  a  loan  and  not  a  i>ay- 
inent,  and  that  the  court  is  presumed  to  ha%-e  so  found.  One 
of  the  contractors  testified  as  follows  :  '  I  think  Mr.  Sahagian 
gave  us  $100  besides  that  payment  of  $1,500,  and  he  accepted 
orders  for  $80,  and  he  and  I  agreed  on  $1,680  ;**•»! 
have  received  altogether  *  *  *  $1,680,  $1,500  on  the 
first  payment  and  $180  loaned  to  us.  It  was  not  credited  to 
me  on  account  on  the  second  payment,  but  on  account  of  the 
contract.  That  money,  the  $180,  was  given  to  me  by  Sahagian 
as  an  accommodation,  and  had  nothing  to  do  with  the  payment 
at  all.'  The  owner  testified  :  *  I  jmid  them  $100,  and  then  I 
paid  $80.  He  brought  an  order  from  Mr.  Hunt.  The  $100  was 
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paid  before  the  first  payment.  This  was  done,  as  James 
Stewart  says,  because  he  and  I  were  very  friendly.'  Our 
attention  has  been  called  to  no  other  testimony  upon  the  sub- 
ject. The  statement  of  the  contractor  that  he  and  the  owner 
agreed  on  $1,680  admits  of  no  construction,  except  tliat  they 
agreed  on  it  as  a  payment.  His  subsequent  statement  that  it 
was  not  credited  on  account  of  the  second  payment,  but  on 
account  of  the  contract,  does  not  vary  the  legal  effect  of  the 
transaction,  but  confirms  the  theory  of  a  payment  on  the  con- 
tract. Any  payment  credited  on  the  contract  after  the  first 
must,  of  necessity,  he  applied  on  the  second,  or  it  cannot  be 
applied  at  all,  and  the  owner  can  get  no  benefit  from  it. 
When  the  witness  characterized  it  as  a  loan,  it  is  evident  that 
he  meant  a  loan  or  advance  on  account  of  the  contract.  We 
think  that  the  evidence  compels  the  conclusion  of  payment  to 
the  amount  claimed,  and  that  the  learned  trial  court,  amidst 
the  confusion  caused  by  the  presentation  of  four  sets  of 
requests,  each  in  behalf  of  a  separate  interest,  inadvertently 
omitted  to  give  credit  for  the  entire  sum  actually  paid. 

"After  examining  all  of  the  exceptions,  we  are  of  the 
opinion  that  upon  the  facts  as  found,  together  with  those  liav* 
ing  the  support  of  evidence  that  are  presumed  to  have  been 
found  under  the  rule,  the  record  presents  no  error  calling  for 
a  reversal  or  modification,  except  the  refusal  to  find  just 
considered. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  final  award  of  costs,  unless  the  defend- 
ants Lawrence,  who  filed  the  last  lien,  and  William  H.  Stew- 
art, as  assignee  of  Stewart  &  Edmunds  for  the  benefit  of 
creditors,  stipulate,  withm  thirty  days,  to  reduce  the  amount 
of  the  recovery  in  their  favor,  respectively,  by  deducting 
therefrom  the  sum  of  $180,  with  interest  thereon  from  March 
7,  1889,  in  which  event  the  judgment  as  so  modified  should  be 
affirmed,  without  costs  in  this  court  to  any  party," 

Joseph  F.  Daly  for  appellant. 

John  H.  Ferguson  for  plaintiff,  respondent. 

R,  jfil  Prime  for  defendants,  respondents. 
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Vann,  J.,  reads  for  reversal,  unless  a  stipulation  for  a  reduc- 
tion of  the  recovery  is  made,  and  for  a  moditication  if  stipu- 
lation is  made,  as  specified  in  the  opinion. 

All  concur. 

Judgment  accordingly. 

Jeremiah  Callaghan,  Respondent,  v.  The  Deijlwabe, 
Lackawanna  and  Western  Railroad  Company  et  al., 
Appellants. 

(Argued  March  9,  1892;  decided  March  25,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  29,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Lauis  Marshall  for  appellants. 

M,  E\  Driscoll  for  respondent. 

Agi-ee  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Charles  E.  Hume,  Respondent,  u  The  George  C.  Flint 

Company,  Appellant 

(Argued  March  10,  1892;  decided  March  25,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  March  6, 1890,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

E,  Conutrymnn  for  appellant 
John  11,  v.  Arnold  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Haioht,  J.,  not  voting. 

Judgment  affirmed. 
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Alicia  Maud  Bliss,  Appellant,  v.  Grace  F.  Wkht  et  aK^ 

Respondents. 

(Argued  March  10,  1892;  decided  March  25,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  departmont,  entered  upon  an  order 
made  May  12,  1890,  which  atfirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

J^.  H.  Cowdrey  for  appellant. 

G.  A.  Seixds  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henry  M.  Bub'hs,  Respondent,  v.  John  Cassidy,  Appellant. 

(Submitted  March  10,  1892;  decided  March  25,  1892.) 

Appeal  from  judgment  of  the  Genei-al  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  October  29, 
1890,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Joseph  A.  Burr  J  Jr.,  for  appellant. 

Jacob  Brenner  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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p 

Anton  Nowak,  Appellant,  v.  George  F.  Waller  et  al.;, 

Kespondents. 

(Submitted  March  11,  1892;  decided  March  20.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  12,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

Joh7i  R,  lie  id  for  apjiellant. 

Timothy  M.  Griffimj  and  Wilrnot  M.  Smith  for  respondenta 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judfi^ment  affirmed. 


Chloe  E.  Persons  et  al.,  Appellants,  v.  Lucy  M.  Searoent, 

Impleaded,  etc..  Respondent. 

•(Argued  March  11,  1892;  decided  March  25,  1892.) 

Appeal  from  judgment  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  upon  an  order  made  September 
9,  1890,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Watson  M.  Rogers  for  appellants. 

S,  G,  Huntington^  Jr.^  for  respondent 

Agree  to  affinn  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Enoch    Morgan's    Sons'    Company,   Appellant,   v.   George 

Waldo  Smith  et  al.,  Respondents. 

(Argued  March  7,  1892.-  decided  April  19,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
'jntered  upon  an  order  made  December  2, 1889,  which  affirmed 
a  judgment  in  favor  of  defendants  entered  upon  a  verdict. 

The  following  is  the  opinion  in  full : 

"This  appeal  presents  the  question  of  the  sufficiency  of 
proof  to  establish  a  counter-claim  asserted  by  the  defendants 
against  the  plaintiff. 

^'  The  counter-claim  arose  upon  the  alleged  performance  of  a 

contract  between  the  parties,  wliicli  was  contained  in  a  letter 

addressed  by  the  plaintiff  to  the  defendants,  the  material  part 

of  which  is  as  follows : 

'New  York,  Aj}ril  23,  1887. 
*  Messrs.  Smith  &  Sills  : 

'Gentlemen — Your  purchase  of  Sapolio  during  the  year 
1880  were  equivalent  to  eight  hundred  and  ninety  cases  of 
<jne-half  gross  each.  In  order  to  more  fully  interest  you  and 
encourage  a  larger  sale,  we  will  pay  you  *  *  *  one  dollar 
for  each  half-gross  case,  and  fifty  cents  for  each  quarter-gross 
<;ase,  you  may  purchase  for  direct  shipment  during  the  year 
1887  in  excess  of  the  number  of  cases  mentioned  above,  pro- 
vided you  sign  and  strictly  adhere  to  the  terms  of  the  enclosed 
agreement,  and  provided,  also,  that  your  purchases  are  only 
for  your  legitimate  wants  in  the  ordinary  course  of  your  deal- 
ings with  the  retail  trade.  » 

'  Yours  truly, 

HENOCH  MORGAN'S  SONS'  CO.' 

"  The  agreement  referred  to,  and  which  was  signed  by  the 
defendants,  provided  that  they  would  not  sell,  nor  allow  any 
of  their  employes  to  sell,  any  of  the  sapolio  for  less  than  $4.50 
per  case  for  half -gross  cases  and  $2.25  per  case  for  quarter- 
gross  cases,  and  that  they  would  not,  upon  sales  of  such  article, 
give  longer  time  or  greater  discount  for  cash  than  generally 
allowed  by  them  on  other  goods. 
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"  The  reply,  by  appropriate  allegations,  put  in  issue  the  per- 
formance of  the  contract,  and  it  was,  therefore,  incumbent 
upon  the  defendants  to  establish  its  performance  on  their  part. 

''  This  tliey  assumed  to  do,  and  upon  the  close  of  their  evi- 
dence the  plaintiffs  moved  to  dismiss  the  counter-claim  on  the 
ground  that  they  had  failed  to  show  compliance  with  the  con- 
dition of  the  agreement  sued  on.  This  motion  was  denied, 
and  the  exception  taken  presents  the  question  for  review. 

*'  We  are  of  the  opinion  that  this  ruling  was  erroneous. 
There  was  no  waiver  of  tlie  condition  of  the  contract  by  the 
plaintiffs  in  the  pleadings  or  upon  the  trial  and  the  defendants 
could  not  recover  without  proving  full  performance  of  the 
contract  on  their  part. 

"  It  is  not  every  sale  of  a  case  of  sapolio  that  would  entitle 
them  to  I'eceive  from  plaintiffs  the  sum  specified.  ] 

*'  To  entitle  tliem  to  recover  it  was  essential  to  prove  a  pur- 
chase from  plaintiffs  made  necessary  by  their  wants  in  the 
course  of  their  dealing  with  the  retail  trade  and  a  sale  thereof 
lor  a  price  not  less  than  that  specified  either  for  cash  or  upon 
terms  of  credit  generally  allowed  by  them  upon  the  sale  of 
other  goods. 

"  The  proof  failed  to  show  a  compliance  with  their  condi- 
tion. It  warranted  the  conclusion  that  defendants  had  pur- 
chased from  plaintiffs  five  hundred  and  eight  one-half  grosit 
cases  in  excess  of  the  quantity  purchased  in  1886,  and  that  the 
same  had  been  sold  in  their  ordinary  dealings  with  the  retail 
trade.  But  nothing  more.  There  was  no  evidence  as  to  the 
price  at  which  the  goods  were  sold  or  as  to  the  terms  of  the 
sales. 

"  These  were  matters  essential  to  their  right  to  recover  and 
without  some  evidence  upon  them  no  cause  of  action  vth^ 
established. 

"  The  respondent  refers  us  to  two  letters  written  by  defend- 
ants to  the  plaintiff,  forming  a  part  of  the  correspondenrt^ 
between  the  parties  in  relation  to  the  performance  of  the  con- 
tract. These  letters  contain  statements  to  the  effect  that 
defendants  had  kept  the  contract  in  good  faith  and  that  tliey 
had  sold  all  the  sapolio  at  full  price  without  reduction  or  rebate 
whatever. 


IT- 
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"  A  party's  own  letter  cannot  be  evidence  in  his  own  behalf 
of  the  facts  therein  stated  when  they  are  not  part  of  the  res 
gestas.  These  letters  were  not,  therefore,  proof  of  the  per- 
formance of  the  contract  and  had  no  other  probative  force 
than  to  show  that  the  defendants  claimed  that  they  had  pei^ 
formed  the  agreement 

"  The  facts  in  reference  to  the  sales  were  necessarily  within 
the  defendants'  knowledge.  They  must  have  known  who  their 
customers  were  and  the  times  and  prices  for  which  the  sapolio 
was  sold,  and  while  we  do  not  hold  that  it  was  essential  for 
them  to  prove  the  details  of  every  sale  iii  order  to  make  out 
i^eiT  j>ri7na  facie  case,  it  was  essential  that  the  proof  should 
be  sufficient  to  enable  the  jury  to  determine  as  a  fact  that  the 
sales  were  in  accord  with  the  terms  of  the  contract. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted." 

Charles  Steele  for  appellant. 

James  A.  Seaman  for  respondents. 

Brown,  J.,  reads  for  reversal  and  a  new  trial. 
All  concur,  except  Landon,  J.,  dissenting,  and  Vann,  J., 
not  voting. 

Judgment  reversed. 

Herman  Hahlo  et  al..  Respondents,   v.  Hugh   J.   Grant,  < 

Sheriff,  etc.,  et  al..  Appellants. 

(Argued  March  14,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  23,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

David  McClure  for  appellants. 

Morris  J,  Hirsch  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Benjamin  Collins,  Appellant,  v.  Long  Island  Cnr  et  aL, 

Kespondents. 

This  case  involves  tlie  same  questions  as  and  was  argued 
and  decided  with  Collins  v.  Z.  /.  City  {a/nte,  page  325). 


George  J.  Grossman,  Respondent,  v.  Ephraim  M.  Kantro- 

wiTz  et  al..  Appellants. 

(Argued  March  16,  18»2;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  24,  1890,  which  modified  and  affirmed  as  modi- 
fied a  judgment  in  favor  of  plaintiff  entered  upon  the  report 
of  a  referee. 

S.  F,  Kneeland  for  appellants. 

Ahram  Kling  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


.Edward  Avery,  Respondent,  v.  The  New  York  Mutual 

Insurance  Company,  Appellant. 

<Argued  March  17,  189^;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Superior 
'Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  27,  1890,  which  affinncd  a  judgment  in  favor  of  plain- 
itiff  entered  upon  a  verdict  and  also  affirmed  an  order  denying 
.a  motion  for  a  new  trial. 

John  Berry  for  appellant. 

John  A.  Mopes  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
.  Judgment  affirmed. 
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William  Jenkins,  Appellant,  v.  The  Mahopao  Iron  Ore 

Company,  Respondent. 

(Argued  March  18,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  6, 1890,  which  overruled  defendant's  exceptions 
and  affirmed  a  judgment  in  its  favor  entered  upon  a  decision 
of  the  court  on  trial  at  Circuit,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

George  W,  DeZano  for  appellant. 

William  C.  HdUbroolc  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Thompson,  Respondent,  u  P.  Sanford  Ross  et  al., 

Appellants. 

(Argued  March  18,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  -which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

R,  D.  Benedict  for  appellants. 

J,  Ed/mard  Swa/nsl/rom  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  Town  of  Southampton,  Eespondent,  v.  Edwabd  Poot, 

Appellant. 

(Submitted  March  22,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  11,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

Timothy  M,  Griffing  and  James  H,  TuthiU  for  appellant. 

Thomas  Young  and  TTwrnas  F,  Bisgood  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Clara  L.  Doty,  Respondent,  v.  The  New  York  State  Mutual 
BENEFrr  Association  of  Syracuse,  N.  Y.,  Appellant 

(Argued  March  22,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  11,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial, 

T  K,  Fuller  and  Charles  II,  Peck  for  appellant 

Isa,ac  D.  Garfield  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Vann,  J.,  not  voting. 

Judgment  affirmed. 
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Illinois  Watch  Company  et  al.,  Respondents,  u  Mat  L. 
Patne  et  aL,  Impleaded,  etc.,  Appellants. 

(Argued  March  28,  1893;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  21,  1890,  which  modified,  and  affirmed  as 
modified,  a  judgment  in  favor  of  plainti£b  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

Z.  Lafiin  Kellogg  for  appellants. 

Franklin  Bien  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


The  State  of  New  Yobk  National  Bank,  Appellant,  u 
Samuel  D.  Coykendall,  Respondent. 

(Argued  Karch  24,  1892;  decided  April  19, 1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  26, 1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

F.  Z.  WesOyrook  for  appellant. 

A.  T.  Clearwater  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Parker  and  Landon,  JJ.,  not  sitting. 

Judgment  affirmed. 
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Cathekine  Cowan,  Respondentj  v.  The  Third  Aventje 

Kailboad  Company,  Appellant. 

(Argued  April  18,  1892;  decided  May  3,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  18,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

William  H,  Band^  Jr,^  for  appellant 

James  A.  Brigga  for  respondent. 

Agree  to  affirm  \  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henbt  Oberlies,  Appellant,  "o.  Balthasab  Bullinoeb, 

Eespondent. 

(Argued  April  18,  1892;  decided  May  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  denied  a  motion  for  a  new  trial, 
ordered  judgment  for  defendant  on  nonsuit  and  overruled 
exceptions  ordered  to  be  heard  at  General  Term  in  the  first 
instance. 

June  2, 1887,  the  parties  to  this  action  entered  into  a  written 
contract,  by  which  the  plaintiff  agreed  to  build  for  $3,050  a 
dwelling  for  the  defendant,  and  complete  it  on  or  about  Novem- 
ber first  of  that  year.  The  defendant  paid  $1,900  on  the 
contract,  and  this  action  was  brought  to  recover  $1,150,  the 
remainder  of  the  contract  price,  and  $73.75  for  extra  work 
claimed  to  have  been  done.  The  action  was  defended  on  the 
ground  that  the  building  was  not  constructed  in  accordance 
with  the  plans  and  specifications.  At  the  close  of  the  plain- 
tiff^s  case  the  defendant  moved  for  a  nonsuit  on  the  ground 
^^  that  the  plaintiff  has  not  shown  facts  sufficient  to  constitute 
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a  canse  of  action,  and  especially  he  has  not  shown  performance 
of  the  contract."  The  motion  was  granted  and  the  plaintiff 
duly  excepted.  The  plaintiff  asked  to  go  to  the  jury  upon  the 
question  of  substantial  performance,  which  was  denied,  and 
exception  taken.  The  plaintiff  also  asked  to  be  permitted  to 
go  to  the  jury  upon  his  right  to  recover  the  value  of  the  extra 
work  claimed  to  have  been  done  in  changing  the  front  stair- 
way, for  which  he  claimed  $48.  This  request  was  denied  and 
an  exception  taken.  These  exceptions  were  ordered  to  be 
heard  in  the  first  instance  at  General  Term,  where  they  were 
overruled  and  a  judgment  ordered  for  the  defendant,  with 
costs,  upon  the  order  of  the  Circuit. 

The  following  is  the  opinion  in  full : 

"  The  contract  contains  this  provision : 

" '  Fourth.  Should  anv  dispute  arise  respecting  the  true  con- 
struction or  meaning  of  the  drawings  or  specifications,  the 
same  shall  be  decided  by  Oscar  Knebel,  architect,  employed 
by  the  party  of  the  second  part  (defendant),  to  superintend 
the  construction  of  said  building,  with  a  view  to  the  due  exe- 
cution of  the  work  on  the  part  of  the  party  of  the  first  part 
(plaintiff),  and  his  decision  shall  be  final  and  conclusive,  but 
should  any  dispute  arise  as  to  the  true  value  of  the  alterations, 
deviations,  additions  or  omissions  in  the  woA  or  materials 
hereby  contracted  for,  the  value  in  dispute  shall  be  determined 
by  two  competent  persons,  one  employed  by  the  party  of  the 
first  part  and  the  other  by  the  party  of  the  second  part,  and 
they  shall  have  power  to  name  an  umpire,  whose  decision  shall 
be  binding  on  all  parties.'  The  defendant  seeks  to  uphold 
the  nonsuit  on  the  ground  that  an  arbitration  to  settle  the 
amount  due  under  the  contract  was  a  condition  precedent  to 
the  plaintiff's  right  to  recover  and  that  having  failed  to  show 
that  an  arbitration  has  been  had,  or  that  he  has  offered  to 
arbitrate  he  was  not  entitled  to  recover.  The  answer  to  this 
position  IS  that  this  question  was  not  raised  on  the  trial.  The 
contest  at  Circuit  was  whether  there  was  a  deviation  from  the 
plan,  and  whether  the  work  and  materials  were  of  the  kind 
and  quality  called  for  by  the  contract.  No  other  questions  are 
suggested  by  the  record  and  had  the  defendant  raised  this- 
objection  the  plaintiff  might  have  shown  that  tlie  defendant 
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had  refused  to  arbitrate,  or  that  an  arbitration  had  been 
waived.  Having  regard  to  the  course  of  the  trial  we  do  not 
think  the  defendant's  motion  for  a  nonsuit  raised  this  question. 
"  The  plan,  which  was  a  part  of  the  contract,  required  that 
the  ridge  of  the  roof  to  the  portion  of  the  house  known  as  the 
back  or  rear  addition  should  be  eleven  feet  above  the  floor  ot 
the  attic.  By  an  error  in  construction  it  was  but  ten  feet  and 
seven  inches  above  the  floor,  five  inches  lower  than  called  for 
by  the  plan.  The  undisputed  evidence  shows  that  this  was 
caused  by  a  mistake  in  measurement  and  was  not  discovered 
by  either  party,  or  by  the  architect,  until  after  the  house  had 
been  completed.  The  architect  employed  by  the  defendant 
was  called  as  a  witness  by  the  plaintiff  and  he  testified  that 
after  the  plaintiff  claimed  that  the  contract  was  perfonned  he 
made  two  personal  inspections  of  the  building.  He  said: 
^  The  general  work  of  the  house  was  satisfactory  to  me,  the 
character  was  in  keeping  with  the  specifications  and  the  con- 
tract in  every  respect  with  the  exception  of  some  minor  details 
which  I  pointed  out  to  the  contractor  and  had  him  remedy 
them.  I  went  there  the  third  time  after  that  was  remedied 
and  give  him  that  certificate  (the  one  in  evidence)  which  I 
consider  informal.'  '  Q.  Do  you  know  whether  Mr.  Oberlies 
remedied  all  the  defects  which  you  pointed  out  and  wanted 
corrected  ?  A.  He  did  at  the  time,  with  the  exception  of  the 
roof.  I  saw  they  were  all  remedied ;  in  regard  to  the  back 
roof  I  found  it  lower  than  the  drawing  showed,  about  five 
inches ;  that  is,  of  course,  as  it  stands  and  not  five  inches  on 
the  plans ;  five  inches  in  reality ;  it  shows  the  rear  portion  of 
the  roof  five  inches  lower ;  it  lowers  the  interior  of  the  attic 
five  inches.  *  *  *  1  don't  know  of  any  use  to  which  an 
attic  five  inches  higher  than  this  one  could  be  put,  which  is 
prevented  by  this  deficiency  in  height.  Q.  What  effect,  if 
any,  would  this  deficiency  have  in  height,  or  this  roof  as  it 
now  stands,  upon  the  appearance  of  the  building ;  in  other 
words,  what  is  the  appearance  of  the  building  as  it  stands 
to-day  ?  A.  This  roof  has  not  detracted  *  *  «  the  house 
looked  finished  in  every  respect  outside  *  *  *  it  was 
built  symmetrically ;  I  consider  it  as  symmetrical ;  1  think  it 
was  as  symmetrical  then  as  it  would  have  been  if  that  roof  had 
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been  five  inches  higher ;  I  don't  think  this  roof  is  any  weaker 
in  any  ^pspect  than  it  would  be  if  it  were  five  inches  higher.' 
"All  of  the  witnesses  testified  that  this  deviation  in  the  plan 
did  not  affect  the  exterior  appearance  of  the  house,  which  was 
in  every  respect  as  useful  and  valuable  as  though  the  devia- 
tion had  not  been  made.  Upon  this  question  there  was  no 
conflict  in  the  evidence  and  this  was  the  principal  defect  in 
the  construction  alleged  as  a  total  defense  to  this  action.  It 
was  alleged  that  there  were  some  other  minor  defects  in  the 
construction  but  the  evidence  given  on  the  part  of  the  plain- 
tiff did  not  show  that  they  were  so  material  that  the  court 
was  authorized  to  hold  as  a  matter  of  law  that  the  contract  had 
not  been  substantially  performed.  It  may  well  be  that  when 
the  evidence  of  the  defendant  shall  be  produced  that  it  will 
appear  that  this  contract  was  not  substantially  performed,  but 
as  the  evidence  stood,  we  think  the  court  erred  in  nonsuiting 
the  plaintiff  and  that  for  this  error  the  judgment  should  be 
reversed  and  a  new  trial  granted  with  costs  to  abide  the  event. 

* 

Ahrdham  Benedict  for  appellant 

Walter  S.  HvhbeU  for  respondent. 

Per  Curiam,  opinion  for  reversal  and  new  trial. 

All  .concur 

Judgment  reversed. 

JoHK  AvBBY,  Appellant,  v.  Manly  B.  Mattioe,  Respondent. 

(Argued  April  21,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  13,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee. 

Sidney  CroweU  for  appellant. 

John  A.  Griswold  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Landon,  J  ,  not  sitting. 

Judgment  affinned. 
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Naomi  Dunsbaoh,  Kespondent,  v.  William  H.  Holustk^ 

Appellant. 

(Submitted  April  21,  1892  ;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremfc 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  1,  1888,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  also  affirmed  tin  order 
denying  a  motion  for  a  new  trial. 

Doyle  cfe  I^iUs  for  appellant. 

J.  F,  Crawford  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  LANDorf,  J.,  not  sitting. 

Judgment  affirmed. 


William  Wills,  Appellant,  v.  The  Union  Bottling  Com- 
pany, Respondent. 

(Argued  April  21,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Coart  of  the  city  of  New  York,  entered  upon  an  order  made 
June  27,  1890,  which  affinned  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

N,  E.  Warren  for  appellant. 

Andrew  Dutcher  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Thomas  Collins,  Respondent,  v.  The  New  York  Centbal 
AND  Hudson  River  Railroad  Company,  Appellant. 

(Argued  April  22,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  aflirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  also  aflirmed  an  order 
denying  a  motion  for  a  new  trial. 

James  F,  Ghich  for  appellant. 

Frank  Brunda^e  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follbtt,  Oh.  J.,  dissenting,  and  Haight^ 
J.,  not  voting. 

Judgment  affirmed. 


INDEX. 


ACCOUNTING. 

1.  The  complaint  herein  alleged  that 
plaintiff  J.  acquired  title  to  certain 
premises  subject  to  a  mortgage, 
as  devisee  under  the  will  of  N., 
who  died  in  1880,  which  will  was 
admitted  to  probate  in  February, 
1880;  that  in  May,  1880,  defend- 
ant B. ,  who  then  owned  the  mort- 
gage, brought  an  action  to  fore- 
close it,  fraudulently  omitting  to 
make  J.  a  party,  and  by  perjury 
obtained  an  adjudication  that 
there  was  due  thereon  $5,869.87, 
when  In  fact  there  wa«  only  about 
(1,000  unpaid;  that  the  purchaser 
on  the  foreclosure  sale  fraudulently 
executed  a  mortgage  on  the  prem- 
ises to  defendant  G,,  which  was 
foreclosed  without  making  J.  a 
party,  and  the  premises  bid  off 
and  conveyed  to  C,  the  attorney 
of  record  for  G.  in  that  action ;  that 
several  of  the  defendants  who  were 
named,  including  G..  collected 
rents  exceeding  the  amounts  due 
on  both  mortgages.  Judgment 
was  demanded  that  the  pretended 
mortgage  to  G.  be  canceled  and 
stricken  from  the  records;  that  de- 
fendants account  for  the  rents  and 
profits  received  by  either  of  them; 
that  plaintiffs  be  at  liberty  to  re- 
deem upon  payment  of  whatever 
was  found  due,  etc.  Defendant  G. 
demurred  on  the  ground  that  two 
causes  of  action  were  improperly 
united,  and  that  as  against  her,  it 
did  not  stat-e  facts  sumcient  to  con- 
stitute a  cause  of  action.  Ilekl^ 
untenable;  that  but  one  cause  of 
action  was  stated,  and  that  suffi- 
cient facts  were  stated  to  entitle 
plaintiffs,  as  against  G.,  lo  an 
accounting.      Johnson  v.    Golder, 

116 

2.  In  an  action  to  set  aside  a  general 
assignment  as  fraudulent  and  for 
an  accounting,  actual  fraud  as 
against  creditors  of  the  assignor, 
both  on  his  part  and  that  of  the 


assignee,  was  proved  and  found 
The  interlocutory  judgment  ad- 
judged the  assignment  void,  ap- 
pointed a  receiver  and  required 
defendant  to  deliver  to  him  all  of 
the  assigned  property,  and  to  pay 
over  all  the  mcome,  profits,  etc., 
received  therefrom  "less  any  law- 
ful disbursements  made  or  in- 
curred by  said  assignee."  The 
assignor  had  been  engaged  in  a 
manufacturing  business.  On  the 
accounting  the  referee  allowed  the 
assignee  the  amount  paid  by  him 
to  the  workmen  in  the  factory, 
who  were  preferred,  for  work  done 
prior  to  the  assignment,  and  the 
additional  value  given  to  the  stock 
by  working  it  after  the  assign- 
ment, but  refusetl  to  allow  ex- 
penditures incurred  by  the  assignee 
for  appraising  stock,  payment  for 
legal  services,  rent  of  factory, 
labor,  etc.  Ileld,  no  error;  that 
the  provision  in  the  judgment  did 
not  extend  the  right  to  credits  for 
disbursements  beyond  those  which 
would  be  treated  as  lawful  with- 
out its  aid;  and  that  as  the  dis- 
bursements so  made  were  in 
furtherance  of  the  fraudulent 
scheme,  and  by  virtue  of  power 
dependent  upon  title  or  right  of 
possession,  they  were  unlawful. 
Smithy,  Wi^.  172 

3.  The  assignment  preferred  certain 
notes  made  by  the  assignor  and  in- 
dorsed by  a  hrm,  of  which  the  as- 
signee was  a  member;  these  notes 
were  paid  by  the  assignee  before 
the  commencement  of  the  action. 
Held,  that  while  the  assignee  was 
to  be  treated  as  never  having  had 
title,  and,  therefore,  as  against 
creditors,  no  rights  dependent 
upon  title  were  available  to  him, 
as  the  payment  of  the  notes  was 
made  by  airection  of  the  assignor 
when  he  was  at  liberty  to  make  it, 
and  when  the  direction  was  opera- 
tive, the  assignee  was  entitled  to 
be  allowed  the  sum  paid.  Id, 
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ADMISSIONS  AND   DECLARA- 
TIONS. 

While  statements  of  a  person  injured, 
expressive  of  faiis  present  conaition, 
made  to  a  physician  for  the  pur- 
pose of  treatment,  may  be  proved 
in  his  behalf,  statements  made  as 
to  the  past,  i.  «.,  as  to  pains  which 
he  had  suffered  or  disabilities  he 
had  labored  under,  are  not  com- 
petent, and  error  in  receiving  such 
statements  is  not  cured  by  testi- 
mony on  his  part  that  such  state- 
ments were  true.  DavidBon  v. 
CamelL  228 


ADVERSE  POSSESSION. 

When  purehcuer  and  occupant 

of  a  cemetery  lot  may  claim  title  by 
adversepoeeesnon. 

8ee  Omger  v.  Treadway,  259 


AGREEMENT. 
Bee  CoNTBACT. 


ALBANY  (CITY  OP). 

By  various  statutes  in  relation  to  the 
city  of  Albany,  it  is  made  lawful 
for  the  common  council  "  to  make 
bv-laws  and  inflict  reasonable  pen- 
alties to  enforce  the  same,  for  regu- 
lating and  keeping  in  repair  the 
docks  and  slips  within  the  city, 
and  to  prevent  the  same  and  the 
river  opposite  thereto  from  being 
in  any  manner  obstructed  "  (g  19, 
•chap.  158,  Laws  of  1801),  and  that 
body  is  constituted  and  declared 
•commissioners  of  highways  with 
power  to  pass  ordinances,  among 
other  things,  "to  prevent  all  ob- 
structions m  the  nver  near  or  op- 
)site  "  the  city  wharves  or  docks. 
15,  chap.  185,  Laws  of  1826.) 
^he  common  council  of  the  city 
passed  an  ordinance  declaring  that 
whenever  any  vessel  is  sunk  at  any 
-dock  or  anywhere  in  the  Hudson 
river  opposite  the  city,  it  shall  be 
the  duty  of  the  street  commis- 
sioner, under  the  direction  of  the 
mayor,  to  give  notice  to  the  owner 
to  remove  it,  and  if  the  notice  is 
not  complied  with,  making  it  law- 
ful for  that  officer  to  take  posses- 
sion of  the  vessel,  remove  and  sell 


it,  etc.  Plaintiff's  complaint  al- 
leged in  substance  that  he  was  the 
owner  of  a  dock  in  that  city;  that  a 
loaded  canal  boat  sank  at  the  dock, 
obstructing  its  use;  that  a  written 
notice  thereof  was  served  on  the 
mayor,  who  gave  written  direc- 
tions to  the  street  commissioner  to 
remove  it;  that  officer  notified  the 
owner,  but  declined  to  remove  it 
himself,  or  to  do  anything  more  in 
the  matter,  whereupon  plaintiff 
caused  the  boat  to  be  removed. 
Plaintiff  asked  to  recover  the  ex- 

Senses  of  such  removal  and  his 
amages.  Upon  demurrer  to  the 
complaint,  held,  that  assuming 
said  statutory  provisions  were  not 
repealed  by  the  amended  charter 
of  1883  (Chap.  298.  Laws  of  1883), 
which  in  prescribing  the  powers 
to  pass  ordinances,  omits  all  men- 
tion of  the  river  opposite  the  city, 
the  complaint  failed  to  state  a 
cause  of  action;  that  as  no  duty 
in  reference  to  the  matter  was  im- 
posed upon  the  city  by  the  statute, 
no  liability  existed:  (1)  As  by  the 
said  charter  of  1883  (§  44,  tit.  8)  it 
is  provided  that  the  city  shidl  not 
be  liable  for  a  failure  to  enforce 
any  ordinance;  (2)  As  the  statutes 
prescribe  that  the  city  shall  pro- 
vide for  the  enforcement  of  its 
ordinances  by  fines  and  penalties, 
and  so,  that  portion  of  said  ordi- 
nance which  authorized  the  sale  of 
the  vessel,  or  its  loading,  thus 
creating  a  forfeiture,  was  mvalid. 
Coonley  v.  City  of  Albany,         145 


ALIENS. 

1.  Under  the  provision  of  the  act  of 
1874  (Chap.  261,  Laws  of  1874). 
amending  the  act  of  1845  (Chap. 
115,  Laws  of  1845),  in  reference 
to  aliens  taking  and  holding  lands 
in  this  state,  which  provides  that 
if  an  alien  resident,  or  a  natural- 
ized or  native  citizen,  '*has  died 
or  shall  hereafter  die "  holding  a 
conveyance  of  lands  in  the  state, 
purchased  by  such  person,  and 
"leaving  persons  who  would 
answer  the  description  of  heirs," 
such  persons,  whether  citizens  or 
aliens,  may  take  and  hold  the  lands 
as  heirs,  etc.,  the  state  surrendered 
its  title  to  lands  acquired  by  es- 
cheat previous  to  the  passage  of 
the  act,  of  which  it  had  not  before 


INDEX. 


607 


that  time  assumed  in  any  manner 
to  make  disposition,  where  the 
person  to  whose  title  the  state  so 
SQcceeded,  died  leaving  alien  heirs. 
Wainwright  v.  Law,  313 

2.  S.  died  in  1871,  intestate,  seized  of 
certain  real  estate;  she  left  the 
plaintiff,  an  alien,  her  only  heir  at 
law.  By  an  act  passed  in  1876 
(Chap.  184,  Laws  of  1876),  the 
state  released  its  right  and  interest 
in  the  lands  to  A.,  the  husband  of 
S..  with  the  proviso,  however,  that 
nothing  therein  contained  should 
"affect  the  right  in  said  real  estate 
of  any  heir  at  law."  Before  the 
passage  of  the  act  of  1874,  no  pro- 
ceeding for  escheat  had  been  taken 
hj  the  state.  The  trustee  having 
died,  upon  petition  of  A.,  a  new 
trustee  was  appointed  by  the  court, 
with  directions  to  convey  the  prem- 
ises to  A.,  which  was  done.  In  an 
action  of  ejectment,  defendant 
claimed  title  under  said  convey- 
ance to  A.  Held,  that  upon  the 
passage  of  said  act  of  1874,  the 
title  vested  in  plaintiff,  which  title 
was  not  affected  by  the  act  of  1876; 
that,  therefore,  A.  acquired  and 
conveyed  no  title  or  interest  by  his 
deed ;  and  that  judgment  was  prop- 
erly directed  for  plaintiff.  ia. 


AMENDMENT. 
An  amendment  of  a  complaint 


which  in  effect  makes  an  entire  change 
of  the  cause  of  action,  may  not,  if  ob- 
jected to,  he  made  on  trial. 
8ee  Freeman  v.  Grant,  23 


ANTE-NUPTIAL  AGREEMENT. 

1.  By  an  ante-nuptial  agreement,  S., 
in  contemplation  of  the  marriage, 
conveyed  to  a  trustee  certain  lands, 
the  trustee  to  pay  to  her  the  rents 
and  profits,  or  at  her  election  to 
permit  her  to  hold  and  use  the 
lands  during  her  life,  and  upon  her 
death  to  convey  them  as  she  by 
deed,  appointment  or  will,  *'  should 
order,  direct  or  appoint."  8.  re- 
tained possession  of  the  premises 
until  her  death.  Held,  that  the 
ante-nuptial  conveyance  did  not 
create  a  trust  within  the  meaning 
of  the  Statute  of  Uses  and  Trusts 
(1  R.  8.  728,  §  55),  as  the  power  of 


the  trustee  to  receive  and  applv 
the  rents  and  profits  was  depend- 
ent on  the  election  of  8.,  and  she 
exercised  the  right  reserved  by  her 
to  herself  take  and  hold  the  prop- 
erty; that  no  title  vested  in  the 
person  named  as  trustee  (1  R.  8. 
727,  §  47;  Id.  728,  §  49;  Id.  729, 
§   58);   and   tliat,    therefore,   the 

E remises  were  held  and  owned  by 
.  at  her  decease.     Wainwright  v. 
Low.  318 

2.  8.  died  in  1871,  intestate  and 
without '  having  executed  an  ap- 
pointment or  deed  as  prescribed  m 
the  ante-nuptial  agreement.  8he 
left  the  plaintiff,  an  alien,  her  only 
heir  at  law.  By  an  act  passed  m 
1876  (Chap.  184,  Laws  of  1876),  the 
state  released  its  right  and  interest 
in  the  lands  to  A.,  the  husband  of 
8.,  with  the  proviso,  however,  that 
nothing  therein  contained  should 
"  affect  the  right  in  said  real  estate 
of  any  heir  at  law."  Before  the 
passage  of  the  act  of  1874,  no  pro- 
ceeding for  escheat  had  been  taken 
by  the  state.  The  trustee  having 
died,  upon  petition  of  A.  a  new 
trustee  was  appointed  by  the  court, 
with  directions  to  convey  the  prem- 
ises to  A.,  which  was  done.  In  an 
action  of  ejectment,  defendant 
claimed  title  under  said  convey- 
ance to  A.  Held,  that  upon  the 
passage  of  said  act  of  1874,  the 
title  vested  in  plaintiff,  which  title 
was  not  affected  by  the  act  of 
1876;  that,  therefore,  A.  acquired 
and  conveyed  no  title  or  interest 
by  his  deed;  and  that  Judgment 
was  properly  directed  for  plaintiff. 

Id. 

APPEAL. 

1.  While  in  some  cases  the  Court  of 
Appeals  may  assume  the  existence 
of  a  fact  in  order  to  affirm  a  judg- 
ment, this  cannot  be  done  when  the 
evidence  in  regard  to  it  is  conflict- 
ing and  the  trial  court  has  not  been 
requested  to  determine  the  fact 
either  way.     Hollisttr  v.  Mott.    18 

2.  "Where,  upon  the  trial  of  an  action 
before  a  referee,  motions  by  de- 
fendant for  a  dismissal  of  the  com- 
plaint were  made  before  the  taking 
of  anv  evidence  and  after  plaintiff 
rested,  which  were  not  passed  upon 
by  the  referee,  he  reserving   his 
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decision,  and  thereafter  evidence 
was  introduced  by  defendant,  and 
the  case  submitted  to  the  referee 
without  a  renewal  of  the  motions 
or  calling  for  a  decision  thereon, 
and  subsequently  the  referee  made 
his  report,  dismissing  the  com- 
plaint without  any  findings  of  fact, 
or  requests  to  make  any  such 
findings.  Jield,  that  the  juagment 
was  not  reviewable  here,  because 
of  the  absence  of  findings  required 
by  the  Code  of  Civil  Procedure 
(§  1022).     Qilman  v.  Prentice.  488 

8.  An  omission  of  the  averment  in 
the  complaint  required  bjr  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (g  549)  authorizing  the 
arrest  of  a  defendant  in  an  action 
for  money  received,  that  the  money 
was  received  in  a  fiduciary  capac- 
ity and  forbidding  a  recovery  un- 
less the  allegation  is  proved,  may 
not  be  taken  advantage  of  for  the 
first  time  upon  appeal;  the  ques- 
tion must  be  raised  upon  the  trial. 
Moffatt  V.  Fulton,  607 


Evidence   improperly   received 


on  trial  may  not  be  considered  here  for 
the  purpose  qf  rerersal. 
See  Brady  v.  Mayor,  etc.  415 


WJien  exceptions  insufficient  to 


preserve  question  on  appeal. 
See  Mitchel  v.  M.  E.  R.  Co.  (Mem.) 

552 

ARREST. 

1.  An  omission  of  the  averment  in 
the  complaint  required  hy  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  549)  authorizing  the 
arrest  of  a  defendant  in  an  action 
for  money  received,  that  the  money 
was  received  in  a  fiduciary  capacity 
and  forbidding  a  recovery  unless 
the  allegation  is  proved,  may  not 
be  taken  advantage  of  for  the  first 
time  on  appeal;  the  question  must 
be  raised  upon  the  trial.  Moffatt 
V.  Fulton.  507 

2.  An  express  averment  that  the 
money  was  received  in  a  fiduciary 
capacity  is  not  necessary;  a  state- 
ment 01  facts  showing  that  it  was 
so  received  is  suflUcient.  and  is  the 
proper  pleading  (Parker,  J.,  dis- 
senting). Id. 


3.  Plaintiff's  complaint  alleged  in 
substance  that  he  intrusted  his  two 
promissory  notes  to  the  defendants, 
as  his  agents,  to  return  one  with 
certain  explanations  and  to  pro- 
cure the  other  to  be  discounted 
and  remit  the  net  proceeds  to  him, 
that  they  procurecl  both  to  be  dis- 
counted, received  the  proceeds  in 
trust  to  pay  the  same  to  plaintiff, 
but  refused  to  pay  them  over  on 
demand  and  converted  them  to 
their  own  use.  The  facts  proved 
on  the  trial  were  substantially  as 
alleged,  with  the  exception  that 
it  appeared  defendants  were  au- 
thorized to  procure  the  discount  of 
either  of  the  notes  and  to  return 
the  other  with  the  net  proceeds  of 
the  one  discounted,  i/if^  (Parker 
and  Bradley.  JJ.,  dissenting), 
that  the  averments  in  the  com- 
plaint and  the  proof  were  suflScient 
to  authorize  a  judgment  enforce- 
able against  the  person  of  the  de- 
fendant, upon  whom  alone  the 
summons  in  the  action  was  served. 

Id. 


A8SE8S>rENT  AND  TAXATION. 

1.  Under  the  provision  of  the  act 
of  1886  (§  15,  chap.  656,  Laws  of 
1886),  confirming  "with  interest 
thereon  allowed  by  law"  unpaid 
taxes  in  Long  Island  City,  which 
were  laid  or  levied  prior  to  1883, 
interest  was  property  chargeable 
on  such  taxes.  Collins  v.  Long 
Island  City,  821 

2.  In  an  action  to  set  aside  certain 
tax  sales  of  lands  in  said  city  for 
unpaid  taxes  for  the  year  1888,  it 
appeared  that  the  lands  w^ere  un- 
occupied and  were  owned  by  a  non- 
resident. The  name  of  the  owner 
was  inserted  in  the  assessment-roll. 
It  was  claimed  by  plaintiff  that 
this  rendered  the  assessment  void. 
IleUL,  untenable;  that  as  under  the 
provision  of  the  charter  of  said 
city  (§  6,  tit.  6,  chap.  461,  Laws 
of  1871),  giving  to  the  city  assess- 
ors all  the  pow^er  of  town  assessors, 
this  exception  is  made:  **That 
lands  of  non-residents  shall  not  be 
separated  from  other  assessments," 
and  as  the  lands  were  properly 
placed  in  the  roll,  and  every  act 
stated  necessary  to  make  a  valid 
assessment,  the  insertion  of  the 
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owner's  name  was  siirp]iisa*re. 
which  did  not  affect  the  validity 
of  the  assessment.  LI. 

8.  It  seems  tliat  if  the  statement  of 
the  owner's  name  had  the  effect  to 
initiate  a  personal  charge  against 
him,  his  remedy  is  by  proper  pro- 
c*ec<liugs  to  set  aside  the  tax  as 
against  him,  to  restrain  its  collec- 
tion, or  to  recover  damages  incas<» 
it  has  been  enforced.  Id. 


ASSIGNMENT. 

The  provision  of  the  act  providing 
for  the  incorporation  of  certain 
business  corporations,  which  de- 
clares (Chap.  611,  l^aws  of  1874) 
that  no  transfer  of  stock  "shall 
be  valid  for  any  purpose  what- 
ever," except  to  render  the  trans- 
feree liable  for  debts,  imtil  it 
shall  have  been  entered  in  the 
stock  transfor-book  required  to  be 
kept  by  the  company,  is  only  for 
its  protection  and  aoes  not  ope- 
rate to  prevent  the  passing  of  the 
entire  legal  and  equitable  title  in 
the  shares,  as  between  the  parties, 
by  the  delivery  of  the  certificate 
with  assignment  and  power  of 
transfer.  (Bradley,  J.,  dissent- 
ing.)    C.  N.  iiank  V.  Odttell.    250 


ASSIGNMENT    (FOR    BENEFIT 
OF  CREDITORS). 


1.  In  an  action  to  set  aside  a  general 
assignment  as  fraudulent  and  for 
an  accounting,  actual  fraud  as 
against  creditors  of  the  assignor, 
both  on  his  part  and  that  of  the 
assignee,  was  proved  and  found. 
The  interlocutory  judgment  ad- 
judged the  assignment  void,  ap- 
pointed a  receiver  and  required 
defendant  to  deliver  to  him  all  of 
the  assigned  property,  and  to  pay 
overall  the  income,  profits,  etc.. 
received  therefrom  *'  less  any  law- 
ful disbursements  made  or  incurred 
by  said  assignee."  The  assignor 
had  been  engaged  in  a  manufac- 
turing business.  On  the  account- 
ing the  referee  allowed  the  assignee 
the  amount  paid  by  him  to  the 
workmen  in  the  factory,  who  were  4. 
preferred,  for  work  done  prior  to 
the  assignment,  and  the  additional  I 
value  given  to  the  stock  by  work- 1 
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ing  it  after  the  assignment,  but 
refused  to  allow  expenditures  in- 
curred by  the  assignee  for  apprais. 
ing  stock,  payment  for  legal  serv- 
ices, rent  of  factory,  labor,  etc. 
y/<W,  no  error;  that  tlie  provision 
in  the  judgment  did  not  extend 
the  right  to  credits  for  dis- 
bursements beyond  those  which 
would  be  treated  as  lawful  with- 
out its  aid;  and  that  as  tlie  dis* 
bursements  so  made  were  in 
furtherance  of  the  fniudulent 
scheme,  and  by  virtue  of  power 
dependent  upon  title  or  right  of 
possession,  they  were  unlaw  fid. 
Smith  V.  H'lV.  172 

2.  The  assignment  prefcrn'd  certain 
notes  made  by  the  assignor  and 
indorsed  by  a  firm,  of  w'hich  the 
assignee  was  a  member;  these  notes 
were  paid  by  the  a.ssignee  before 
the  commencement  of  the  action. 
Held,  that  while  the  assignee  was 
to  be  treated  as  never  having  had 
title,  and,  then'fore,  as  against 
creditors,  no  rights  dependent 
upon  title  were  available  to  him, 
as  the  payment  of  the  notes  was 
made  by  direction  of  the  assignor 
when  he  was  at  libertv  to  make  it, 
and  when  the  direction  was  oper- 
ative, the  assignee  was  entitled  to 
l>e  allowed  the  sum  paid.  Id. 


3, 


The  provision  of  the  act  in  relation 
to  assignments  for  the  benefit  of 
creditors  (§  2,  chap.  466.  Laws  of 
1877,  as  amended  by  chap.  294, 
I^ws  of  1888),  which  recjuires  the 
assignor  to  state  in  the  a.s.signincmt 
"the  residence  and  the  kind  of 
business  carried  on  by  such  debtor 
at  the  time  of  making  the  assign- 
ment and  the  place  at  wliich  such 
business  .shall  then  be  conducted, 
and,  if  such  place  be  in  a  city,  tlie 
street  and  number  thereof,  and  if 
in  a  village  or  town  such  apt  desig. 
nation  as  shall  reasonably  identify 
such  debtor,"  is  directory  merely, 
not  mandatory  ;  the  object  of  such 
prevision  being  to  identify  the  as. 
signor  and  prevent  his  being  con- 
founded with  others  bearing  the 
same  name.  DutcheM  Co.  M.  In». 
Co.  V.  Van  Wagonen.  398 

Where,  therefore,  in  an  action  to 
set  aside  an  assignment  which 
stated  the  residence  of  the  assignor 
and  assignee  to  be  the  town  of  M., 
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giving  the  county  and  state,  but 
containing  no  statement  of  the 
kind  or  place  of  business  of  the 
assignor,  it  appeared  that  the  as- 
signor had  resided  for  forty  years 
and  kept  a  country  store  at  S.,  a 
hamlet,  not  incorporated  as  a  vil- 
lage, in  said  town,  and  was  known 
to  almost  every  person  of  mature 
age  there,  and  there  w^as  no  other 
person  of  tne  same  name  residing 
m  the  town,  Jield,  that  the  omission 
did  not  render  the  assignment 
void,  the  description  being  suf- 
ficient to  identify  the  assignor.    Id. 

6.  An  intentional  withholding  and 
secreting  by  the  assignor  of  assets 
Df  a  substantial  value  from  the 
possession  of  the  assignee,  is  a 
fraud  upon  the  rights  of  creditors 
of  the  assignor,  and  renders  a  gen- 
eral assignment  for  the  benefit  of 
creditors  void.     Caursey  v.  Morton. 

556 

6.  Every  party  must  be  deemed  to 
have  intended  the  natural  and  in- 
evitable consequences  of  his  own 
acts,  and  so,  when  tliey  are  volun- 
tary and  necessarily  operate  to 
defraud  others,  he  will  be  deemed 
to  have  intended  the  fraud.       Id. 


ATTACHMENT. 

1.  By  virtue  of  a  levy  under  an  at- 
tachment brought  by  plaintiffs, 
the  sheriff  received  $900.  Defend- 
ants, as  subsequent  lienors,  moved 
to  vacate  the  attachment  and  pro- 
cured an  order  restraining  the 
sheriff  from  paving  over  the  money 
to  plaintiffs.  The  motion  to  vacate 
was  granted  and  the  sheriff  there- 
upon paid  over  the  money  so  re- 
ceived to  defendants.  Upon  ap- 
peal the  order  vacating  the  attacli- 
ment  was  reversed  and  the  motion 
denied.  Plaintiffs,  pending  the 
9ippeal,  recovered  judgment  in 
their  attachment  suit,  an  execution 
thereon  was  returned  wholly  un- 
satisfied and  their  judgment  re- 
mains unpaid.  Held,  that  an 
action  as  for  money  had  and  re- 
ceived was  maintainable  to  recover 
the  moneys  so  paid  to  defend- 
ants; that  the  right  of  action  was 
not  affected  by  the  fav>t  that  at 
the  time  the  money  was  paid  over 
to  defendants,  plaintiffs  had  cnly 


a  lien  upon  it;  that  while  the  erro- 
neous order  was  a  protectioo  to 
the  sheriff,  it  was  not  such  to  de- 
fendants; that  they  having  re- 
ceived the  money  with  knowledge 
of  the  facts,  and  that  if  the  order 
by  virtue  of  which  they  received 
it  should  be  reversed,  plaintiffs 
would  be  entitled  to  it,  a  promise 
of  restitution  would  be  implied, 
running  to  plaintiffs,  \rho  could 
enforce  it  without  the  intervention 
of  the  sheriff.    Baebler  v.  Myeru. 

S63 

2.  L.  conveyed  certain  premi.se8  to 
S.  T.  and  il.  by  deeds  absolute  on 
their  face  in  pursuance  of  an  agree- 
ment, by  which  she  contracted  fo 
so  convey  as  security  for  a  loan 
which  the  grantees  agreed  to  and 
did  make;  said  loan  to  be  tor  a 
period  not  exceeding  one  year  from 
the  date  of  the  deed.  Upon  repay- 
ment of  the  loan  with  the  interest 
the  grantees  agreed  to  reconvey; 
but  in  case  it  was  not  repaid 
w^ithin  the  year,  the  n-antor  agreed 
that  the  d^d  should  become  abso- 
lute and  that  the  grantees,  their 
heirs  and  assigns,  should  become 
the  owners  in  xce  simple  absolute. 
The  loan  was  not  repaid  within 
the  year  and  thereafter  the  grantor 
surrendered  possession  of  the  prem- 
ises to  the  grantees.  Plaintiff  levied 
upon  the  premises,  by  virtue  of  an 
attachment  against  L.  as  a  non- 
resident, in  an  action  wherein  the 
summons  was  served  by  publica- 
tion, obtained  judgment  by  de- 
fault, and  issued  execution  thereon. 
In  an  action  to  have  said  deeds  de- 
clared to  be  mortgages,  and  the 
premises  subjected  to  the  lien  of 
the  plaintiff's  judgment,  held,  that 
plaintiff  was  entitled  to  the  relief 
sought;  that  the  deeds  were  mort- 
gages; that  the  provision  in  the 
contract  that  if  the  loan  was  not 
repaid  in  the  time  specified  they 
should  become  absolute  convey- 
ances, was  ineffectual;  that,  flu<, 
therefore,  the  title  remained  in  L., 
the  lien  by  virtue  of  the  attach- 
ment was  valid,  and  the  judgment 
and  execution  became  a  specific 
lien  upon  the  land.  Macattky  v. 
Smuh.  524 

3.  The  grantees  before  the  attach- 
ment was  issued  executed  a  deed 
of  the  premises  to  the  defendant* 
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the  N.  Y.  B.  Union.  The  grantee 
had  no  notice  of  the  agreement; 
it  admitted  that  a  portion  of  the 
purchase-money,  agreed  by  it  to 
be  paid,  remained  unpaid.  HeM, 
that  said  defendant  could  not  main- 
tain the  defense;  that  it  was  not  a 
bona  fide  purchase  for  value,  as  in 
<>rder  to  sustain  that  relation,  it 
must  have  paid  all  of  the  pur- 
chase-money; but  that  to  the  ex- 
tent of  its  payments  innocently 
made  before  notice  of  plaintiffs 
claim  it  was  entitled  to  protection. 

Id. 

ATTORNEY. 

A  cemetery  was  formerly  owned  by 
eleven  persons  as  tenants  in  com- 
mon; eight  of  them  executed  a 
power  of  attorney  to  G.  and  M. 
to  sell  and  convey  lots  therein.  M. 
did  not  act.  G.  undertook  the 
execution  of  the  power  and  con- 
tinued to  sell  lots  until  he  became 
disabled.  Thereafter  B.  acted  as 
attorney.  In  an  action  of  eject- 
ment to  recover  a  lot  in  the  ceme- 
tery, plaintiff  claimed  title  under  a 
sale  in  an  action  for  partition  be- 
tween the  original  owners  or  their 
successors  in  title.  Defendant 
claimed  the  lot  by  virtue  of  a  pur- 
chase from  G.,  and  payment  of 
part  of  the  purchase-price  to  B., 
with  agreement  to  pay  the  balance 
when  the  deed  was  delivered.  It 
appeared  that  B.  acted  as  attorney 
for  a  number  of  years,  collecting 
money  and  paying  the  liabilities  of 
the  owner,  and  kept  a  book  in 
which  sales  of  lots  were  entered,  in 
which  was  entered  the  sale  of  the 
lot  to  defendant.  Defendant,  im- 
mediately after  his  purchase,  took 
possession  of  the  lot,  improved, 
graded  and  sodded  it,  buried  seven 
persons  therein  and  had  been  in 

Possession  for  over  twenty  years. 
[o  deed  was  ever  tendered  to  him. 
Held,  that  a  verdict  was  properly 
directed  for  defendant;  that  while 
no  express  authority  for  B.  to  act 
as  attorney  was  shown,  the  fact 
that  he  did  so  with  the  knowledge 
and  consent  of  the  owners  neces- 
sarily raised  the  inference  of 
authority,  and  defendant,  there- 
fore, was  rightfully  in  possession, 
and  if  the  contract  for  the  purchase 
was  to  be  considered  as  executory, 
he  was  entitled  to  possession  until 


the  production  and  delivery  to  him 
of  a  deed;  if  not  executory,  he 
having  entered  under  claim  of  title, 
acquired  title  by  adverse  posses- 
sion.    Conger  v.  Treadway.       269 


BAILMENT. 

1.  While  it  is  the  duty  of  a  creditor 
to  whom  property  has  been  deliv- 
ered as  security  for  a  debt,  to  use 
ordinary  care  for  its  protection  and 
preservation,  in  determining  what 
constitutes  such  care,  the  nature 
and  value  of  the  property  and  the 
means  of  protection  possessed  by 
the  bailee,  the  relation  of  the  par- 
ties and  other  circumstances  must 
be  considered.     Willctts  v.  Hatch, 

41 

2.  Defendant  indorsed  and  delivered 
to  plaintiffs  a  warehouse  receipt 
for  certain  wet  salted  calf  skins  as 
security  for  a  call  loan.  In  an 
action  to  recover  on  the  loan  de- 
fendant sought  to  counter-claim 
damages  resulting  from  a  deteri- 
oration of  the  calf  skins  while  in 
the  warehouse,  alleged  to  have 
been  caused  by  plaintiffs'  neglect 
to  care  for  them.  It  appeared 
that  plaintiffs  gave  no  personal  at- 
tention to  the  skins  while  in  the 
warehouse  and  exercised  no  super- 
vision over  them;  that  defendant 
had  free  access  to  them  and  fre- 
quently went  to  the  warehouse 
and  examined  them.  The  skins 
were  all  piled  together  and  the 
injury  was  caused  by  the  heating 
of  those  in  the  center  of  the  pile; 
this  did  not  appear  upon  the  sur- 
face of  the  pile.  When  defendant 
discovered  that  the  skins  were  in- 
jured he  called  plaintiffs'  attention 
to  it  and  advised  that  they  be  re- 
salted  or  tanned ;  plaintiffs  declined 
to  do  either;  defendant  also  pro- 
posed to  take  them  to  his  own 
warehouse  and  treat  them.  Plain- 
tiffs did  not  consent,  but  suggested 
that  defendant  pay  the  debt  and 
take  the  skins,  lieldy  that  while 
the  legal  title  to  the  property  was 
vested  in  plaintiffs  and  the  ware- 
housemen were  Iheir  bailees,  de- 
fend^t  had  at  least  an  equal  in- 
terest in  the  preservation  of  the 
property,  the  bailment  being  for 
the  mutual  benefit  of  the  parties, 
and  no  duty  devolved  upon  the 
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former  to  cause  it  to  be  handled 
over  and  inspected;  that  plaintiffs 
were  not  required  to  permit  de- 
fendaut  to  take  it  to  his  own  ware- 
house, and  whetlicr,  under  the  cir- 
cumstances, it  was  their  duty  to 
take  some  action  for  its  preserva- 
tion after  being  advised  of  its 
deterioration,  for  neglect  to  per- 
form which  they  were  liable,  was 
properly  submitted  to  the  jury. 

Id. 


BETTING  AXI)  GAMIXG. 

In  an  action  to  foreclose  a  mortgage 
executed  by  defendants,  who  were 
husband  aiid  wife,  upon  lands  of 
the  latter  to  secure  their  joint 
bond,  the  wife,  who  alone  ans- 
wered, alleged  that  part  of  the 
consideration  of  the  bond  and 
mortgage  was  a  gambling  debt 
due  the  mortgagee  from  the  hus- 
band, and  that,  at  the  time  of  the 
execution  of  the  bond  and  mort- 
gage, the  persons  who  would  have 
been  entitled  to  the  mortgaged 
premises  were  the  defendant's  four 
children.  The  mortgagee  died 
prior  to  the  bringing  of  the  action. 
Upon  the  trial  the  wife  called  the 
husband  as  a  witness  to  prove  the 
averment  as  to  the  consideration  of 
the  bond  and  mortgage;  this  was 
objected  to  and  the  testimony 
excluded  on  the  ground  that  the 
witness  was  incompetent  under  the 
Code  of  Civil  Procedure  (g  829)  to 
testify  to  conversations  or  transac- 
tions between  him  and  the  deceased 
mortgagee.  Held,  no  error;  that 
the  provisions  of  the  lievised  Stat- 
utes (1  R.  S.  668,  §^  16,  17),  ui)on 
which  the  defense  was  based  which 
declare  all  things  in  action  and 
securities,  any  part  of  the  consid- 
eration for  which  is  money  won  by 
playing  at  any  game,. to  be  **  utterly 
void,"  except  where  the  security 
affects  real  estate,  when  it  shall  be 
void  Jis  to  the  grantee,  but  shall 
inure  to  the  sole  benefit  of  the  per- 
son entitled  to  the  real  estate  in 
case  the  grantor  or  incumbnmcer 
had  died  immediately  upon  the 
execution  of  the  instrument,  could 
not  be  construed  as  operative  to 
transfer  to  the  mortgagor's  heirs 
title  to  the  mortgage  alone,  leaving 
the  bond  valid  m  the  hands  of  the 
obligee;  that  the  mortgage  being 


merely  an  incident  of  the  debt, 
the  necessary  effect  of  the  statute 
is  that  the  bond  goes  with  it  to 
the  mortgagor's  heirs,  not  abso- 
lutely, but  only  so  far  as  necessaiy 
to  give  validity  to  the  mortgage, 
and  in  case  the  amount  of  the  debt 
exceeded  the  value  of  the  land 
mortgaged,  to  the  extent  of  the  Ex- 
cess, the  bond,  if  the  defense  was 
sustained,  would  be  utterly  ' '  void/ 
and  as  judgment  was  soueht 
against  the  witness  for  any  defi- 
ciency, he  was  directly  interested 
in  the  event  of  the  action.  Lurtch- 
fordr.  fjOi'd.  465 


BILLS,  NOTES  AND  CHECKS. 

In  an  action  upon  a  promissory  note 
indorsed  by  defendant  G.,  he 
answered  to  the  effect  that  he  held 
the  legal  title  to  certain  letters 
patent  owned  by  PL,  in  order  to 
effect  a  sale  thereof  for  H.;  that 
he  sold  an  interest  therein  to  the 
maker  of  the  note,  which  was  given 
in  part  payment;  that  at  the  re- 
quest of  H.  the  note  w^as  made 
payable  to  and  was  indorsed  by  G.. 
in  order  simply  to  show  that  he  had 
properly  discharged  the  trust,  and 
tliat  the  note  was  afterwarde 
^vrongfuUy  diverted  by  H.  The 
latter  die(i  before  the  trial.  Upon 
the  trial  G.  as  a  witness  in  his  own 
behalf,  was  asked  how  it  happened 
that  the  note  was  made  payable  to 
his  order.  This  was  objected  to 
and  excluded  as  incompetent  under 
the  Code  of  Civil  Procedure 
(§  838).  Held,  no  error,  ikiliade 
v.  Oerlach.  548 


BOARD  OP  CLAIMS. 

Upon  a  claim  presented  bv  P.  against 
the  state,  the  Board  of  Claims  found 
that  for  many  years  P.  was  the 
owner  and  in  possession  of  a  dry- 
dock  connected  with  a  large  basin 
upon  the  land  of  the  state,  of^n- 
ing  into  the  Erie  canal;  across  the 
mouth  of  the  basin  was  maintained 
a  bridge  which  was  a  part  of  the 
tow-path.  The  basin  was  filled 
with  water  from  the  canal  and  the 
surplus  water  of  the  canal  flowed 
through  P.*8  land.  The  only 
means  of  communication  between 
the  dry-dock  and  the  canal  was 
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through  the  basin.  The  bridge 
was  a  swing  bridge  whicli  tiad  been 
erected  by  tUe  claimant,  with  the 
consent  of  the  state.  In  the  spring 
of  1886,  before  the  opening  of 
navigation  and  when  there  was  no 
water  in  the  canal,  the  state  re- 
moved the  bridge,  erected  in  its 
place  a  stationary  bridge  at  the 
same  level  as  the  tow-path,  offer- 
ing to  allow  claimant  to  erect  a  new 
elevated  bridge,  which  offer  it  did 
not  appear  he  acce pted .  By  reason 
of  the  change,  P.  was  unable  to 
move  two  boats  which  he  had  at 
that  time,  one  in  the  basin  and  the 
other  in  the  dry -dock.  The  court 
found  that  there  was  no  liability 
on  the  part  of  the  state.  Held. 
error;  .  that  while  the  privilege 
enjoyed  by  P.  was  revocable  at 
the  will  o?  the  state,  it  included 
an  oblij^ation  which  the  state  could 
not  withdraw  from  arbitrarily, 
when  this  would  inflict  severe  loss 
upon  P.;  that  the  erection  of  the 
bridge  by  him  and  his  allowance 
of  the  discharge  of  the  surplus 
waters  across  his  land  constituted 
presumably  in  some  measure  the 
consideration  f^r  the  privilege  and, 
havine  permitted  him  to  place  his 
boats  inside  the  bridge  and  then*- 
after  withdrawn  the  water,  the 
state  was  bound  to  afford  him  a 
reasonable  opportunity  to  remove 
them;  and  that  this  obligation  was 
not  met  by  the  offer  to  allow  him 
to  erect  a  new  bridge.  Putnam  v. 
StaU  of  Ne^t  York.  344 


BOARDS  OF  TRADE. 

t.  A  corporation  organized  under 
the  act  of  1877  (Chap.  228,  Laws 
of  1877),  providing  for  the  organi- 
zation of  exchanges  or  boards  of 
trade,  may  be  disol  ved  by  the  court 
upon  petition  and  consent  of  a 
large  majority  of  its  trustees  and 
members,  when  it  appears  that  it 
is  doing  no  business,  because  of 
the  diverse  interests  of  its  mem 
bers,  although  the  corporation  is 
solvent  and  a  minority  of  the  trus- 
tees and  members  oppose  the  disso- 
lution. (Code  Civ.  Pro.  §§  2419- 
2432.)    Jlitch  V.  Hawley.  212 

2.  When  it  appears  that  the  inter- 
ests of  the  stockholders  of  such  a 
corporation  are  so  discordant  as 


to  prevent  efficient  management, 
and  that  a  large  majority  of  its 
trustees  and  members  wish  to  wind 
up  its  affairs  by  a  dissolution,  the 
fact  is  establisheil  that  the  disso- 
lution will  be  for  the  interests  of 
the  stockholders.  Id, 


BOUNDARIES. 

1.  Courses  and  distances  mentioned 
in  a  conveyance  must  yield  to  the 
lines  as  actually  and  duly  made  by 
survey  and  described  b^  marks  and 
monuments,  and  while  a  line  is 
given  as  running  between  two 
points  will  be  presumed  to  be  a 
straight  one,  where  a  reference  is 
made  to  a  survey  which  shows 
the  line  not  to  be  a  straight  one, 
it  will  control.  Seneca  Nation  In- 
diann  v.  Hugahomn.  492 

2.  In  an  action  of  ejectment  brought 
by  »~!'»iiiti  T  pursuant  to  the  act  of 

184,j  (Chap.  150,  Laws  of  1846), 
plaintiff  claimed  title  under  the 
treaty  of  1802,  between  it  and  the 
Holland  I^and  Company,  and  a 
deed  ext^cuted  in  pursuance 
thereof,  by  which  a  portion  of  the 
south  line  of  the  lands  reserved  and 
released  to  said  plaintiff  is  de- 
scribed as  running  west  from  a 
post  a  certain  number  of  chains. 
The  description  closes  with  a  state* 
ment  that  the  lands  described  were 
to  be  held  by  plaintiff  "in  the 
same  manner  and  by  the  same 
tenor  as  the  lands  reserved"  by 
plaintiff  by  a  treaty  or  convention 
entered  into  September  15,  1797. 
The  description  also  referred  to  a 
meridian  line  at  the  east  line  of  the 
tract  and  to  artificial  monuments 
placed  at  the  corners.  Under  the 
treaty  of  1797  a  survey  of  the 
lands  was  made  and  the  line  plainly 
marked;  the  meridian  line  referred 
to  in  the  treaty  of  1802  was  located 
by  and  the  monuments  placed 
under  that  survey.  If  the  south 
line  was  to  be  taken  as  a  straight 
one  between  the  two  points  given, 
the  land  in  question  would  be  in- 
cluded in  the  reservation,  but  it 
was  not  included  by  the  south 
line  as  shown  by  the  survey.  It 
also  appeared  that  the  south  line 
as  defined  by  the  marks  and  monu- 
ments had  been  treated  and  desig* 
nated  as  the  southern  boundary 
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from  the  earliest  time  within  the 
memory  of  witnesses;  that  a  fence 
had  been  erected  upon  it  in  1829, 
which  has  since  remained,  and  the 
lands  south  of  it  have  been  occu- 
pied by  defendant  and  his  prede- 
cessors in  title.  Held,  that  the 
evidence  authorized  the  conclusion 
that  the  line  as  surveyed  was  the 
southern  boundary  of  the  reserva- 
tion, and  so  sustained  a  verdict  for 
defendant.  Id. 

8.  Pursuant  to  an  act  of  Congress  of 
1878  (Chap.  139),  authorizing  a  re- 
survey  of  the  i-eservation,  a  survey 
was  made  and  duly  approved;  by 
this  the  south  line  m  question  was 
run  as  a  straight  line;  plaintiff 
claimed  under  this  survey.  Hddy 
that  the  survey  so  made  did  not, 
by  changing  the  location  of  the 
line,  have  the  effect  to  enlarge  the 
reservation.  Id. 


BRO£[£RS. 

1.  When,  through  the  procurement 
of  a  broker  employed  to  effect  an 
exchange  of  real  estate,  a  contract 
for  the  exchange  has  been  agreed 
upon  and  entered  into  between 
his  customer  and  the  person  with 
whom  the  exchange  was  to  be  ef- 
fected, in  the  absence  of  any  ex- 
press agreement  to  the  contrary 
the  broker  is  entitled  to  his  com- 
missions.   KaUey  v.  Baker.  1 

2.  It  is  no  defense,  therefore,  to  an 
action  by  the  broker  to  recover  his 
commissions,  that  the  title  of  the 
other  party  to  the  contract,  to  the 
real  estate  aereed  to  be  exchanged 
by  him,  is  defective,  and  so  tliat 
he  is  unable  to  perform  his  con- 
tract. Id. 

8.  In  an  action  to  recover  for  serv- 
ices, alleged  to  have  been  per- 
formed by  plaintiff,  as  broker  in 
procuring  for  defendant,  at  his  re- 
quest, a  tease  of  property  belong- 
ing to  the  city  of  New  York,  the 
Sower  to  lease  which  was  in  the 
oard  of  commissioners  of  the  sink- 
ing fund,  the  lease  to  be  for  the 
highest  rental  bid  at  public  auction 
or  hj  sealed  bids  after  public  ad- 
vertisement (§  170.  chap.  410,  Laws 
of  1882),  plaintiff's  evidence  was  to 
this   effect:   notices  were  posted 


upon  the  premises  that  they 
to  be  rented  and  reference 
made  therein  to  the  comptroller  for 
information,  his  purpose  being  in 
accordance  with  custom  to  procure 
a  satisfactory  offer  before  advertis- 
ing. Plaintiff  having  obtained 
from  the  comptroller  a  proposed 
rental  and  a  diagram,  tola  defend- 
ant that  he  had  the  property  to 
rent;  they  went  together  to'  see 
the  comptroller  and  defendant 
made  an  offer  which  was  accepted 
by  that  officer;  defendant  signed 
a  memorandum  which  contained  a 
provision  that  he  "should  pay  all 
brokerage. "  Plaintiff  was  not  em- 
ployed or  invited  by  the  comp- 
troller to  procure  offers.  The 
amount  of  plaintiiTs  oommiasion 
was  stated  by  him;  this  defendant 
agreed  to  pay  if  he  obtained  the 
lease  at  his  bid  which  he  did. 
Held,  that  the  evidence  justified  a 
finding  of  a  consideration  sufficient 
to  support  defendant's  promise; 
and  so.  that  a  motion  for  a  nonsuit 
wa8  properly  denied.  Myen  v. 
Bean.  65 

4.  Defendant's  evidence  was  to  the 
effect  that  plaintiff  was  not  em- 
ployed by  and  performed  no  serv- 
ices for  him,  and  that  his  agency 
was  in  no  sense  a  procuring  cause 
in  obtaining  the  lease.  The  court 
charged  that  if  defendant  stated 
to  plaintiff  before  the  lease  was 
obtained  that  if  he  obtained  the 
lease  on  his  offer  he  would  pay  the 
commissions,  plaintiff  was  entitled 
to  recover,  ileld,  error;  as  with- 
out some  employment  of  or  the 
performance  of  some  service  by 
plaintiff,  there  was  no  considera- 
tion for  defendant's  promise;  and 
that  the  question  of  employment 
or  service  was  for  the  Jury.       Id. 

5.  In  an  action  b^  a  real  estate  broker, 
living  and  domg  business  in  Penn- 
svlvania,  to  recover  the  compensa- 
tion agreed  upon  for  his  services  in 
effecting  a  sale  for  defendant,  of 
certain  lands  in  that  state,  the 
answer  alleged  in  substance  that 
under  the  statute  laws  of  that  state, 
all  persons  are  forbidden  from  en- 
gaging in  that  business,  without 
pa^ng  the  prescribed  fee  and  re- 
ceiving a  commission,  and  also  are 
prohibited  from  recovering  any 
compensation  or  commission  for 
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such  services,  which  statutes  were 
referred  to  and  the  material  provis- 
ions set  forth,  that  plaintiff  when 
he  rendered  the  alleged  services 
had  not  paid  the  fee,  that  the 
highest  appellate  court  in  that  state 
hs^  "  in  a  proper  case  brought  be- 
fore it  for  review,"  decided  that  a 
real  estate  broker  not  having  paid 
the  fee  or  obtained  a  commission 
could  not  recover  compensation. 
Upon  demurrer  to  the  answer,  /w?W, 
that  it  set  forth  facts  sufficient  to 
constitute  a  defense;  that  it  was 
not  essential  to  set  forth  the  facts 
appearing  in  the  case  referred  to,  or 
to  give  its  title  or  where  reported; 
but  the  averment  that  the  courts 
of  Pennsylvania  had  in  "  a  proper 
case  "  made  the  decision  was  suffi- 
cient to  allow  proof  that  a  decision 
had  been  made  decisive  of  this  case. 
AngeU  v.  Van  Schaiek.  187 

0.  Also  held,  that  the  validity  of  the 
contract  was  to  be  determined  by 
the  laws  of  Pennsylvania.  Id. 


BUILDING  CONTRACTS. 

1.  By  a  building  contract,  the  con- 
tractor agreed  '  *  to  put  in  a  sewer  " 
to  connect  the  houses  to  be  erected 
with  another  sewer,  and  to  make 
water  connections.  At  the  time  of 
filing  a  mechanics'  lien,  there  was 
nothmg  due  under  the  contract, 
and  all  the  payments  called  for  by 
it  had  been  made,  except  a  sum 
due  when  the  contract  was  com- 
pleted. The  contractor  substan- 
tially performed  the  contract  in 
other  respects,  but  omitted  to  put 
in  the  sewer  or  to  make  the  water 
connections,  and  the  owner,  after 
notice  to  the  contractor,  completed 
the  work  in  these  respects  at  an 
expense  of  $180.  The  whole  con- 
tract price  was  $2,850.  The  owner 
had  paid  $2,020.  There  was  no 
provision  in  the  contract  that  the 
owner  should  complete  the  work 
in  case  the  contractor  failed  to  do 
so,  or  any  understanding  that  the 
former  should  proceed  with  the 
work,  or  any  failure  on  his  part  to 
perform  his  obligations  under  the 
contract.  In  an  action  to  foreclose 
the  lien  the  court  adjudged  plain- 
tiff to  be  entitled  to  a  lien  for  the 
difference  between  the  balance  un- 
paid on  the  contract  and  the  sum 


expended  by  the  owner  ta  com- 
plete it.  Held,  that  plaintiffs' 
right  to  recover  depended  upon  the 
performance  of  the  contract  by  the 
contractor;  and  that  there  was  not 
a  substantial  performance  by  him. 
HoUiater  v.  Mott.  18 

2.  An  architect,  who  is  also  employed 
by  the  owner  as  his  agent  and  rep^ 
resentative  in  the  erection  of  u 
building,  has  authority  to  consent 
to  the  substitution  of  material  in- 
ferior to  that  called  for  by  the  con- 
tract.    Thofiuvi  V.  Stewart,        580 

3.  "Where,  under  a  building  contract, 
by  which  tlie  contract  price  is  t^ 
be  paid  by  installments,  a  demand 
is  made  by  the  contractor  for  tlie 
installment  due,  and  payment  ia 
refused,  the  contractor  may  law- 
fully refuse  to  go  on  with  the  con- 
tract. Id,. 

4.  Where,  by  a  building  contract, 
payments  are  only  to  be  made  upon 
certificates  of  an  architect,  the  re- 
fusal of  the  architect  to  give  to 
the  contractors  a  certificate,  as  re- 
quired, if  based  upon  an  unreason* 
able  requirement,  will  furnish  no 
protection  to  the  owner.  Id„ 

As  to  tcfutt  amounts  toaubstan^ 

tial  perfornyince  of  building  contract, 
See  Oberlies  v.  Bidlinger,     (Mem.) 

598 


BUSINESS  CORPORATIONS. 

1.  Under  the  provision  of  the  act 
of  1875  (§  10,  chap.  611,  Laws  of 
1875).  providing  for  the  incorpora- 
tion of  certain  business  corpora- 
tions, which  requires  that  the 
directors  of  a  corporation  or«?an- 
ized  under  it  sliall,  at  their  elect  ion. 
••and  throughout  their  term  of 
office,"  be  stockholders,  whenever, 
and  as  soon  as,  a  director  parts 
with  all  beneficial  interest  in  and 
control  over  his  stock  and  causes 
the  officers  of  the  corporation  to 
have  knowledge  of  such  fact,  by 
request  that  a  proper  transfer  be 
made  on  the  corporate  books,  the 
statute  operates  to  divest  him  of 
his  office,  and  he  ceases  to  be  a 
director.  (Bradt^et.  J.,  dissent 
ing.)     a.  y.  Bank  v.  Colmll.    25Q 
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2.  The  provision  of  said  act,  deolur 
ing  that  no  transfer  of  stock  '  *  shall 
be  valid  for  any  purpose  what- 
ever," except  to  render  the  trans- 
feree liable  for  debts,  until  it  shall 
have  been  entered  in  the  stock 
transfer-book  required  to  be  kept 
by  the  company,  is  only  for  its 
protection  and  does  not  openitc  to 
prevent  the  passing  of  the  cntin^ 
legal  and  equitable  title  in  the 
shares,  as  between  the  parties,  by 
the  delivery  of  the  certificate  with 
assignment  and  power  of  transfer. 
(Bradley,  J.,  dissenting.)         Id. 

8.  In  an  action  against  the  alleged 
directors  of  such  a  cori)oration  to 
recover  a  debt  of  the  corporation 
because  of  failure  to  file  an  annual 
report  in  January,  1886,  as  required 
by  the  act  (§  18),  it  appeared  that 
defendant  C.  in  November  5, 188."). 
assigned  and  delivered  his  certifi- 
cate of  stock,  which  was  for  eighty 
shares,  to  J.,  the  secretary  of  the 
company,  for  the  purpose  of  ter- 
minating his  connection  with  the 
company.  J.  accepted  the  assign- 
ment, ('.  asked  for  the  transfer- 
book,  but  the  company  had  no 
such  book  at  that  time,  and  he  was 
told  it  was  not  necessarj'.  A  few 
days  later,  a  transfer-book  having 
been  obtained,  the  assignment  was 
entered  therein.  J.,  however,  is- 
sued a  new  certificjite  to  himself 
for  only  seventy -five  shares,  and  to 
C'.,  without  his  knowledge,  a  cer- 
tificate for  five  shares,  which  J. 
induced  him  to  accept,  but  not 
with  any  understanding  that  he 
should  be  a  director.  Tlie  debt  in 
question  was  incurred  by  the  cor- 
poration in  June,  1886.  IhW 
(Br.\dley,  J.,  dissenting),  that  (\ 
ceased  to  be  a  stockholder  on  his 
assignment  of  stock,  and  thereupon 
ceased  to  be  a  director,  and  so. 
Was  not  liable.  Id. 


(.'AJiALS. 

1 .  To  make  a  legal   and  permanent 
appropriation  by  the  State,  of  land 
or  water  f(n'  the  use  of  a  canal,  the 
quantity  must  be  definitely  ascer- 
tained  and  described  so  that   the , 
owner  may  know  how  much  has 
l>een  taken  and  what  he  is  entitle<i  j 
to  be  compensated   for.     ILv/thn  ' 
V.  Sitate  of  A.   J'.  533  \ 


2.  In  1867,  the  canal  b€»rd  passed  a 
resolution,  by  its  terms  approving 
a  map  for  the  permanent  appro- 
priation *'  of  the  Port  Byron  water 
power  on  the  Owasco  outlet  for 
tAvc  feeder  to  the  Erie  canal,"  and 
declaring  that  "the  water  and 
lands  necessary  for  said  feeder  are 
hereby  permanently  appropri- 
ated.'' The  owners'of  the  water 
power  filed  their  claim  for  dam- 
ages, and,  in  1870,  while  it  was 
pendinp.  the  canal  boartl  passed  a 
resolution  defining  the  quantity 
of  water  intended  to  be  taken  by 
the  former  resolution,  bv  which 
it  was  fixed  at  a  certain  number 
of  cubic  feet  per  minute,  not  the 
whole  stream.  In  1871,  an  award 
was  made  to  the  owners,  which 
was  paid.  In  1879,  the  state  ap- 
proi)riated  all  the  water  in  the 
race-way.  Upon  a  claim  of  dam- 
ages for  this  appropriation,  held, 
that  the  resolution  of  1867  was  too 
indefinite  to  effect  a  legal  appro- 
priation, and  was  void;  tliat  the 
state  officers,  therefore,  liad  power 
by  subsequent  action  to  make  an 
appropriation  of  a  limited  quan- 
tity oi  wttter;  and  that  the  pay- 
ment for  this  limited  appropria- 
tion did  not  defeat  the  claim  for 
t  he  residue  when  it  was  taken.    Id. 

3.  In  1869,  before  trial  of  the  first 
claim,  the  canal  appraisers  made  a 
report  to  the  legislature  to  the  ef- 
fect that  the  appropriation  was  of 
the  entire  water  power,  ifr/r/, 
that  as  the  claimant  was  not  a 
party  to  it,  the  report  was  not 
binding  upon  him.  Id. 


CASES     REVERSED,     DISTIN- 
GUISHED, ETC. 

Van  Wifck  V.  AlUn  (69  X.  Y.  62).  dis- 
tinguished. AlUtn  V.  St4itc  Steam- 
ship Co.  93 

Thomas  v.  Winrheidi'r  (6  X.  Y.  397), 
distinguished.  Aflan  v.  Sfatr 
JSfeamship  Co.  93 

Rnriod  v.  O.  Iu».  Co.  (114  X.  Y. 
231),  distinguished.  Petric  v. 
Phniix  Lis.  Co.  144 

An{/fll  v.  Von  Srhairk  (56  Him,  247). 
reversed.      Auffell  v.  Van  Sehairk. 
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Whitbcck  V.  N.  T.  C.  JR.  R.  Co.  (36 
Barb.  644),  distinguished.  Dmght 
V  E.  C.  &  iV'.  n.  R.  Co.  201 

IMl  V.  Oauid  (13  N.  Y.  127),  distin- 
guished.       Underhill    v.     Collina. 

272 

Hrfitiiuin  V.  W/^^i^rw  R.  R.  Co.  (13  N. 
Y.  1).  distinguished.  Carlson  v. 
Pfurnix  Bridge  Co.  277 

Tif//i  TVtV^fc  V.  Mechanics  <fe  TV.  J««. 
Co.  (16  J.  &  S.  95;  97  N.  Y.  350); 
distinguished.  Sin/fleUm  v.  Pheuij" 
JfiK  Co.  302 

Henri  mi  v.  Greenmch  Ins.  Co.  (114 
N.  v.  231).  distinguished.  /.SjX<7^/'- 
A>/2  V.  PA<?wi>  /«».  Co.  302 

Jl'irt//  A'.  H7/^<'r#w/';i  F.  Inn.  Co.  (47 
Hun,  I),  distinguislied.  Coaperw. 
r.  .S  M.  B.  Ai»n.  388 

ZM»i^/v;«,i!  V.  Oould  (7  N.  Y.  349) 
distinguiashe<l.  Andretrn  v.  />av 
Bvtton  Co.  352 

WHUttM  V.  ^Stt/i  jtfw/.  J/w»  C<^.  (45 
N.  Y.  45),  distinguished.  j4nd;wr« 
^  .  7>^//  Bvttaii  Co.  352 

W/<i7<  V.  Baxter  (9  J.  &  S.  358;  71  N. 
Y.  254),  distinguished.  AndreiDsy. 
Jhnf  Button  Co.  352 

l\)tul  V.  M.  E.  R.  Co.  (112  N.  Y.  186), 
distinguished.  Amermany.  Deane. 

360 

UUnc  V.  X  r.  a  &  H.  R.  R.  R,  Co. 
(101  N.  Y.  98),  distinguished. 
A  merman  v.  Deane.  360 

Jla^bler  v.  Jly<?7*«  (58  Hun,  179),  re- 
versed.    IlaeUer  v.  Myerit.        363 

Jjimpman  v.  j?f«YAa»  (21  N.  Y.  506), 
limitcH:!  and  distinguished.  WcU^^ 
V.  (iarlmit.  4^5 

Colfnmn  v.  /3/arA  (97  N.  Y.  545),  dis- 
tinffuisliwi.      lAiliey  v.  Kori right. 

457 

//?.  /r  BierfHtum  (40  Hun,  504),  dis- 
tinguished.     Lahey  v.   Kortright. 

457 

J^t4iiu'}j  V.  T^ar7Y;i  (127  N.  Y.  426), 
distinguished.  lAihey  v.  Kortright. 

457 
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Luftchf<yrd  v.  /ywti  (57  Hun,  572),  re- 
versed.    Luetchf&rd  v.  7y>?Y/.     465 

//t>i«  V.  3/a/i.  /?.  (7o.  (26  J.  &  S.  377), 
reversed.     Iline  v.    Man.   R.   Co. 

477 

Ilarrimn  v.  Glorer  (72  N.  Y,  451), 
distinguislied.  //</«;  v.  Man.  R. 
Co.  481 

nmlin  V.  Standard  Oil  Co.  (126  N. 
Y.  514),  distinguished,  t^erger  v. 
Trt/i  Sickle n.  502 

^^^  V.  CV/r^er  (68  N.  Y.  283),  dis- 
tinguislied.  Stergtr  v.  Van  Sicklen. 

502 

C7rt/iry  V.  Byrne  (56  N.  Y.  129),  dis- 
tinguished.  St^rger  v.  Van  SiekUn. 

503 

iS^^w/tfa  V.  Edgar  (59  N.  Y.  28),  dis- 
tinguished. Sterger  v.  T  a»  Sickle n. 

504 

.YoJfVi^  V.  T'^/Ztow  (56  Hun,  387),  re- 
versed in  part.     Moffatt  v.  Fulton. 

507 

Thurber  v.  ^^a/wA:  (50  N.  Y.  80),  dis- 
tinguished.      Macanley  v.  Smith. 

582 

7>gn*«!  V.  Denize  (110  N.  Y.  562),  dis- 
tinguished.     Sallade   v.    Gerlach. 

549 

iUCwy  V.  iv:  r.,  /:.  a;  <fe  tt.  r.  r. 

Co.  (57  Hun,  67),  reversed.  //» 
^r^/V  V.  N.  r.,  Z.  K.  cfe  W.  R.  R. 
Co.  570 
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CAUSE  OF  ACTION. 

The  originator  or  proprietor  of  an 
idea,  trade,  secret  or  system,  which 
cannot  be  sold,  negotiated  or  used 
without  disclosure,  must  himself 
protect  it  from  disclosure  by  some 
contract,  and  i£  he  discloses  it  to 
another  without  contract,  or  any 
agreement  as  to  compensation,  the 
other  is  entitled  to  use  it,  and,  if 
he  does  so  use  it  to  his  benefit,  he 
incurs  no  liability  to  the  one  who 
made  the  disclosure,  Bristol  v. 
Eq.  L.  Ah.  Sr^.  264 

Plaintiff's  complaint  alleged  in 
substance  that,  to  induce  defend. 
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ant  to  employ  him,  he  communi- 
cated to  It,  m  confidence,  a  new 
system  of  soliciting  insurance  busi- 
ness; that  defendant,  without 
plaintiff's  knowledge,  commenced 
the  use  of  the  system,  and  con- 
tinued its  use  against  his  protests 
after  discovery,  and  thereby  ob- 
tained a  large  amount  of  busmess. 
Plaintiff  asked  for  an  accounting 
and  payment  of  a  reasonable  com- 
pensation. On  demurrer  to  the 
complaint,  field,  that  it  did  not  set 
forth  a  cause  of  action.  Id. 

See  Conversion. 
Fraud. 

Money  Had  and  Received. 
Negligence. 
Specific  Performance. 


CARKIEliS. 

8es  Railroad  Corporations. 
Steamship  Companies. 


CEMETERIES. 

A  cemetery  was  formerly  owned  by 
eleven  persons  as  tenants  in  com- 
mon; eight  of  them  executed  a 
power  of  attorney  to  G.  and  M.  to 
sell  and  convey  lots  therein.  M. 
did  not  act.  G.  undertook  the  exe- 
cution of  the  power  and  continued 
to  sell  lots  until  he  became  dis- 
abled. Thereafter  B.  acted  as  at- 
torney. In  an  action  of  ejectment 
to  recover  a  lot  in  the  cemetery, 
plaintiff  claimed  title  under  a 
sale  in  an  action  for  partition  be- 
tween the  original  owners  or  their 
successors  in  title.  Defendant 
claimed  the  lot  by  virtue  of  a  pur- 
chase from  G.,  and  payment  of 
part  of  the  purchase-price  to  B., 
with  agreement  to  pay  the  balance 
when  the  deed  was  aelivered.  It 
appeared  that  B.  acted  as  attorney 
for  a  number  of  years,  collecting 
money  and  paying  the  liabilities 
of  the  owner,  and  kept  a  book  in 
which  sales  of  lots  were  entered, 
in  which  was  entered  the  sale  of 
the  lot  to  defendant.  Defendant, 
immediately  after  his  purchase, 
took  possession  of  the  lot,  im- 
proved, graded  and  sodded  it, 
buried  seven  persons  therein  and 
had  been  in  possession  for  over 
twenty  years.    No  deed  was  ever 


tendered  to  him.  Held,  that  a  ver- 
dict was  properly  direct«d  for  de- 
fendant; that  while  no  express 
authority  for  B.  to  act  as  attorney 
was  shown,  the  fact  that  he  did  so 
with  the  knowledge  and  consent 
of  the  owners  necessarily  raised 
the  inference  of  authority,  and  de- 
fendant, therefore,  was  rightfully 
in  possession,  and  if  the  contract 
for  the  purchase  was  to  be  ctm- 
sidered  as  executory,  he  was  en- 
titled to  possession  until  the  pro- 
duction and  delivery  to  him  of  a 
deed;  if  not  executory,  he  having 
entered  under  claim  of  title,  ac- 
quired title  by  adverse  possession. 
Corner  v.  Treadttay.  25^ 


CHATTEL  MORTGAGE. 

1.  A  legal  title  to  property  not  in 
existence,  actually  or  potentially, 
cannot  be  transferred  by  w^ay  of 
mortgage.     De^ley  v.  Dwight.    55> 

2.  Such  an  instrument,  however, 
may  be  construed  by  a  c<mrt  of 
equity  as  operating  by  way  of 
present  contract  to  give  a  lien, 
which,  as  between  the  parties, 
takes  effect,  where  there  are  no 
intervening  rights  of  third  persons, 
when  the  property  comes  into  ex- 
istence, and  into  the  ownership  of 
the  party  executing  the  instru- 
ment. Id. 

8.  In  an  action  for  the  converaion 
of  certain  machinery,  it  appeared 
that  plaintiff  manufactured  the 
machinery  under  a  contract  with 
one  G.,  who  had  contracted  to 
manufacture  and  deliver  the  same 
to  defendants,  and  had  received 
the  purchase-price.  Before  any 
considerable  portion  of  the  ma- 
chinery was  manufactured.  G.  exe- 
cuted an  instrument,  in  form  a 
chattel  mortgage,  to  one  of  the 
plaintiffs  upon  the  machinerv  then 
completed  and  that  thereafter  to 
be  made,  as  security  for  the  price 
agreed  to  be  paid.  As  the  dif- 
erent  pieces  were  delivered  to  G. 
he  delivered  them  to  defendant.s. 
who,  before  the  tiling  of  the  mort- 
gage and  before  they  had  notice 
of  its  existence  or  oi  plaintiffs* 
claim,  expended  a  large  sum  in 
setting  up  the  machinery,  and  in 
improvements  to  be  used  in  con- 
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nection  with  it.    Held,  the  action 
was  not  maintainable.  Id. 


CIVIL  DAMAGE  ACT. 

1  In  an  action,  under  the  Civil  Dam- 
age Act  (Chap.  646,  Laws  of  1878), 
to  recover  damages  for  personal 
injuries  alleged  to  have  been  re- 
ceived through  intoxication  caused 
by  liquors  sold  by  the  defendant, 
the  plaintiff  must  show  that  the 
furnishing  of  the  liquor  was,  in 
whole  or  in  part,  the  proximate 
cause  of  the  intoxication  and  that 
the  liquor  was  furnished  to  the  in- 
dividual whose  intoxication  in- 
flicted or  caused  the  injuries  com- 
plained of.     Dudley  v.  Parker.  386 

2.  In  such  an  action  it  appeared  that 
plaintiff's  injuries  were  caused  b^ 
the  act  of  S.  who,  when  intoxi- 
cated, drove  a  horse  and  bug^y 
against  a  carriage  in  which  plain- 
tiff was  riding,  upsetting  it.  S. 
had  invited  one  G.  to  ride  with 
him  that  day,  provided  another 
person  did  not  do  so.  On  the 
evening  before  the  accident,  when 
passing  defendants'  liquor  store 
together,  G.  invited  S.  to  go  in  with 
him,  which  he  did;  S.  remained 
near  the  door,  while  G.  went  on 
to  the  counter,  had  a  bottle  filled 
with  whiskey,  which  he  paid  for, 
and  both  left  together.  It  did  not 
appear  that  the^  drank  any  of  the 
whiskey  that  night,  or  that  S.  was 
informed  by  G.  of  his  purpose  to 
procure  it.  The  next  day  G.  went 
with  S.,  taking  the  bottle  of 
whiskey,  from  which  they  both 
drank.  G.  subsequently  left  the 
buggy  and  S.  took  in  another  per- 
son, with  whom  he  was  driving 
when  the  accident  happened. 
Held,  that  the  evidence  failed  to 
show  that  the  sale  of  the  liquor  by 
the  defenditnts  was  the  proximate 
cause  of  the  intoxication  of  S., 
but  that  the  supply  to  him  by  G. 
of  the  liquor  purchased  by  the 
latter  was  the  proximate  cause; 
and  so,  that  defendants  were  not 
liable,  and  a  denial  of  a  motion 
for  a  nonsuit  was  error.  Id. 
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COMMISSIONER  OP  HIGH- 
WAYS. 

*See  Highways. 


COMMON  CARRIER. 

See  Railroad  Corporation. 
Steamship  CoMPANme. 


CONFLICT  OF  LAWS. 

In  an  action  by  a  real  estate  broker^ 
living  and  doing  business  in  Penn- 
sylvania, to  recover  the  compensa- 
tion agreed  upon  for  his  services 
in  effecting  a  sale  for  defendant, 
of  certain  lands  in  that  state,  the 
answer  alleged  in  substance  that 
under  the  statute  laws  of  that  state 
all  persons  are  forbidden  from  en- 
gaging in  that  business,  without 
paying  the  prescribed  fee  and  re* 
ceiving  a  commission,  and  also  are 
prohibited  from  recovering  any 
compensation  or  commission  for 
such  services.  Held,  that  the  va<^ 
lidity  of  the  contract  was  to  bo 
determined  by  the  laws  of  Penn- 
sylvauia.    Angell  v.  Van  Schaiek^ 

18T 

CONSIDERATION. 

When  a  prtrmise  to  pay  a  broker 

his  eommisgions  for  procuring  a  lease, 
where  it  appear  he  toas  not  employed 
and  rendered  no  services,  is  void  for 
want  of  consideration. 

See  Myers  v.  Dean.  6ft 
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CONSTRUCTION. 

1.  The  law  favors  a  construction 
of  a  will  which  will  prevent  par- 
tial intestacy.  Schult  v.  IdoU.    122 

2.  Where  a  policy  of  life  insurance 
(contains  a  promise  to  pay  a  certain 
specilled  sum,  and  this  is  followed 
by  obscure  clauses,  difUcuIt  to  be 
understood  or  requiring  expert 
knowledge  for  their  comprehen- 
sion, they  will  not  be  construed  as 
intended  to  impair  the  promise, 
but  should  receive  the  construction 
the  insurer  had  reason  to  suppose 
Wiis  put  upon  them  by  the  insured. 
To  effect  an  impairment  of  the 
original  obligation,  the  language 
of  the  subsequent  clauses  must  be 
clear  and  unambiguous.  Wads- 
itorth  V.  J.  cfe  T.  Co.  540 


CONTEMPT. 

Held,  that  a  special  surrogate,  elected 
for  the  county  of  Oneida,  had 
power  to  grant  an  injunction  in  a 
case  where  the  county  judge 
would  have  had  jurisdiction  (Code 
l^iv.  Pro.  606),  and  that  one  vio- 
lating an  order  so  granted  was 
properly  adjudged  in  contempt. 
■Aldinger  v.  Pitgn.  403 


CONTRACT. 

1.  By  a  building  contract,  the  con- 
tractor agreed  '  *  to  put  in  a  sewer  " 
to  connect  the  houses  to  be  erected 
with  another  sewer,  and  to  make 
water  connections.  At  the  time  of 
filing  a  mechanics'  lien  there  was 
nothmg  due  under  the  contract, 
and  all  the  payments  called  for  by 
it  had  been  made,  except  a  sum 
due  when  the  contract  was  com- 
pleted. The  contractor  suostan- 
tially  performed  the  contract  in 
other  respects,  but  omitted  to  put 
in  the  sewer  or  make  the  water 
connections,  and  the  owner,  after 
notice  to  the  contractor,  completed 
the  work  in  these  respects  at  an 
expense  of  $180.  The  whole  con- 
tract price  was  $2,850.  The  owner 
had  paid  $2,020.  There  was  no 
provision  in  the  contract  that  the 
.^wner  should  complete  the  work 
in  case  the  contractor  failed  to  do 
so,  or  any  understanding  that  the 


fonner  should  proceed  with  the 
work,  or  any  failure  on  his  part  to 
perform  his  obligations  under  the 
contract.  In  an  action  to  fore- 
close the  lien  the  court  adjudged 
plaintiff  to  be  entitled  to  a  lien  for 
the  difference  between  the  balance 
unpaid  on  tlie  contract  and  the 
sum  expended  bv  the  owner  to 
complete  it.  ifeld,  error;  that 
plaintiff's  right  to  recover  de- 
pended upon  the  performance  of 
the  contract  by  the  contractor; 
and  that  there  was  not  a  substan- 
tial performance  bv  him.  HoUiiUr 
V.  Mott.  "  18 

2.  While  at  law  the  stipulated  time 
of  performance  of  a  contract  for 
the  sale  of  land  is  of  the  essence 
of  the  contract  it  is  not  essentially 
so  in  equity,  and  when  the  situa- 
tion of  the  parties  and  the  property 
remains  unchanged  relief  may  be 
granted.     Schmidt  v.  Hoed.        106 

8.  Reasonable  diligence,  in  perform- 
ance however,  is  re<juisite  to  such 
relief  where  there  is  no  acquies- 
cence in  the  delay.  Jd, 

4.  When,  by  the  terms  of  such  a 
contract  the  time  for  the  perform- 
ance is  not  of  the  essence  thereof, 
it  may  be  made  so  by  reasonable 
notice  by  either  party,  to  the  other, 
and  the  party  giving  the  notice 
may  then  avail  himself  of  the  for- 


feiture on  default. 


Id, 


5.  Where  in  an  action  to  recover  the 
purchase-price  as  agreed  to  be 
paid  under  a  contract  for  the  sale 
of  property,  defendant  seta  up  as  a 
counter-claim  a  cause  of  action  for 
fraud  on  the  part  of  the  vendor  in 
the  sale,  as  defendant  does  not 
proceed  in  disaftirmancc  of  the  con- 
tract, it  remains  effectual,  subject 
only  to  such  damages  as  defend- 
ant may  have  sustamed  from  the 
fraud  alleged;  in  such  case,  there- 
fore, restoration  by  the  defendant 
of  anything  received  under  the 
contract  is  not  essential.  Mclniffrr 
V.  Bttell.         .  lie 

6.  In  an  action  to  recover  the  alleged 
purchase-price  of  certain  goods, 
plaintiff's  evidence  was  to  the  effect 
that  his  stock  of  goods,  which  was 
insured  in  four  companies,  having 
been  damaged  by  fire,  appraisers 
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were  appointed,  one  by  plaintifiF, 
and  one,  the  defendant,  by  the 
companies;  that  in'  order  to  facili- 
tate the  adjustment,  defendant 
agreed  to  and  did  purchase,  for 
himself,  a  portion  of  tlie  damaged 
goods,  in  respect  to  which  the  ap- 
praisers could  not  agree,  at  cost 
price,  he  agreeing  to  pay  the  pur- 
chase-price to  the  companies  in 
proportion  to  the  amount  of  their 
respective  policies,  the  amouht  to 
be  included  in  the  award  as  if 
the  goods  sold  were  a  total  loss. 
In  respect  to  one  of  the  compa- 
nies, the  tiiiancial  condition  of 
which  was  doubtful,  defendant 
ai^reed  that  if  it  becrame  insolvent 
within  sixty  days,  so  as  not  to  pay 
its  policy,  he  would  pay  its 'pro- 
portion to  plaintiff,  neld^  that 
the  agreement  was  not  one  to 
answer  for  the  debt  or  default  of 
another,  but  an  agreement  to  pay 
the  purchase- price  of  goods  solll 
to  himself,  either  to  the  company 
or  to  plaintiff:  the  contingency 
not  affecting  defendant's  liability, 
which  was  absolute,  but  only  the 
method  of  discharging  it;  and  so 
that  the  contract  was  not  within 
the  Statute  of  Frauds;  also,  that 
the  contract  was  not  void  as 
against  public  policy.  Goodman 
V.  Cohen.  205 

7.  By  a  contract  for  regulating  and 
grading  one  of  defendant  s  streets 
at  a  pnce  specified  for  the  differ- 
ent kmds  of  work,  after  providing 
for  substantial  performance  in  ac- 
cordance with  the  specifications, 
it  was  stipulated  that  defendant's 
commissioner  of  public  works 
should  determine  what  would  con- 
stitute a  performance;  daily  in- 
spection, a  right  on  defendant's 
part  to  change  the  grade,  and  an 
examination  by  a  surveyor  after 
excavation,  were  also  provided  for, 
and  when  the  completion  of  the 
work  wjis  dul}'  certified  by  three 
of  defendant's  officers  named,  and 
also  by  its  commisioner  of  public 
works,  it  agreed  to  pay  therefor. 
In  an  action  to«recover  for  the 
work  done  at  the  contract  prices, 
plaintiff  produced  in  evidence  the 
certificates  required  by  the  con- 
tract which  showed  the  amount  of 
work  done,  and  certified  to  the 
completion  of  the  contract  and  ac- 
ceptance of  the  work.    No  fraud 


or  invalidity  in  the  contract  was 
alleged  by  defendant,  and  that 
the  work  as  certified  was  done  wa.s 
not  questioned,  but  it  claimed  on 
the  trial  non-compliance  with  this 
provision  of  the  contract:  "The 
street  is  to  be  regulated  two  feet 
below  the  grade  where  there  is  rock 
and  is  to  be  examined  by  the  sur- 
veyor before  placing  any  filling 
thereon.  ♦  *  ♦  Anypoitionof 
the  street  not  thus  regulated  and 
properly  examin<^  will  not  be  n*- 
ceived  as  finishwl."  This  defen.sti- 
was  not  set  up  in  the  answer.  De- 
fendant was  permitted  to  give  evi- 
dence, under  objection  that  it  was. 
not  admissible  under  the  pleadings, 
which  tended  to  show  that  in 
places  rock  was  left  nearer  than 
two  feet  to  the  established  grade. 
The  specifications  provided  that 
the  street  was  "  to  be  regulated  and 
graded,  where  required,  in  accord- 
ance with  the  plans  and  profile  of 
the  said  street,"  and  other  portion* 
of  the  contract  showed  that  the 
spec^ifications  were  not  necessarily 
to  be  exactly  but  substantially  per- 
formed to  the  satisfaction  of  the 
commissioner  of  public  work.s.  It 
appeared  that  the  surveyor  gave  lu 
the  contractor  the  tirade  to  which 
the  work  was  conformed,  and  he 
certified  to  the  completion  of  the 
work  as  stipulated.  Held,  that 
defendant  was  precluded  by  the 
certificates  given  as  requireti  by 
the  contract;  and  that  conceding 
the  evidence  so  given  by  defend- 
ant was  properly  received  and 
could  be  considered,  it  did  n<»t 
affect  plaintiff's  right  of  recovery. 
lirady  v.  Mayor,  ttv.  AW 

8.  The  contract  provided  that  the, 
city  sliould  not  be  "precluded  (»r 
estopped  by  any  return  or  certifi- 
cate "  of  any  oi  its  officers,  made 
in  pursuance  of  the  contract,  ' '  from 
at  any  time  showing  the  true  and 
correct  amount  and  character  of 
the  work."  HeUl,  that  this  pro- 
vision did  not  have  the  effect  U\ 
nullify  defendant's  agreement  t<x 
be  bound  by  the  certificates  of  its 
officers  as  to  performance,  and  did 
not  affect  the  contractor's  right 
to  recover  for  the  work  done  at  tho 
prices  fixed,  but  that  it  simply  re- 
served the  right  to  challenge  and 
to  call  upon  the  court  to  correct 
the  certificates  for  error  in  these 
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particulars:  1.  As  to  the  amount  of 
the  work,  ».  e.,  the  number  of 
yards  of  filling  and  excavation, 
etc.  2.  As  to  the  character  of  the 
work,  i.  e.,  that  one  kind  of  work 
had  been  estimated  for  another. 

Id. 

9.  Where,  under  a  building  contract, 
by  which  the  contract  price  is  to 
be  paid  by  installments,  a  demand 
is  made  by  the  contractor  for  the 
installment  due,  and  payment  is 
refused,  the  contractor  may  law- 
fully refuse  to  go  on  with  the  con- 
tract.    Thomas  v.  Stewart.        580 

10.  Where,  by  a  building  contract, 
payments  are  only  to  be  made  upon 
certificates  of  an  architect,  the  re- 
fusal of  the  architect  to  give  to 
the  contractors  a  certificate,  as  re- 
quired, if  based  upon  an  unreason- 
able requirement,  will  furnish  no 
protection  to  the  owner.  Id. 

A  promise  to  pay  a  broker  his 

tommissions  for  procuring  a  lease, 
wJien  it  appeared  he  was  not  employed 
•and  rendered  no  services,  is  void  for 
want  of  consideration. 

See  Myers  v.  Dean.  65 

Contract  for  services  construed, 

and  as  to  irhat  amounts  to  and  tJis 
nocture  and  effect  of  a  termination 
thereof 

See  Miller  v.  U.  S.  A  S.  Co.  (Mem.) 

562 

As  U)  wftal  amounts  tosuhstan- 

iial  perfomian/'e  of  building  contract. 
See   Oberlies  v.  BvXlinger  (Mem.). 

598 

Bee  Ante-nuptial  Agreement. 
Broker. 

Building  ('ontract. 
Insurance  (Accident) 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Reformation  of  Contract. 
Specific  Performance. 


(;ONVERSION. 

1.  In  an  action  to  recover  damages 
for  the  alleged  unlawful  taking 
and  conversion  of  certain  goods  it 
appeared  that  prior  to  the  execu- 
tion  of   an  assignment    for  the 


benefit  of  creditors,  the  defendant, 
as  sheriff  had,  under  two  execu- 
tions against  the  assignors^  levied 
upon  their  goods,  and  a  subsequent 
sale  of  part  of  them,  after  payment 
of  the  execution  left  a  surplus. 
Subsequent  to  the  assignment  and 
while  the  goods  unsold  remained 
in  defendant's  possession,  other  ex- 
ecutions came  into  his  hands  under 
which  he  claimed  the  right  to  sell 
a  sufl^cient  quantity  of  the  goods 
remaining  to  satisfy  said  execu- 
tions; the  assignee  without  admit- 
ting the  defendant's  claim,  in  order 
to  obtain  possession  of  the  goods, 
made  an  arrangement  with  the 
sheriff  in  pursuance  of  which  he 
paid  to  the  latter  under  protest  a 
sum  sufficient,  with  the  surplus  in 
his  hands,  to  make  up  the  amount 
of  the  other  executions,  and  de- 
fendant thereupon  released  his 
levy.  Held,  that  the  proof  failed 
to  sustain  the  allegations  of  unlaw- 
ful taking,  and  there  was  no  un- 
lawful conversion  of  the  surplus; 
that  the  arrangement  operated  to 
discharge  any  cause  of  action  for 
conversion  and  to  substitute  in  its 
stead  one  for  money  had  and  re- 
ceived.    FVeeman  v.  O-rant.        22 

2.  An  action  to  recover  damages  for 
the  conversion  of  chattels  will  not 
lie  to  enforce  an  equitable  lien,  as 
against  the  owner  of  the  legal  title, 
in  possession  of  the  property,  who 
has  not  contracted  it  to  the  lienor. 
Deeley  v.  Dmght.  59 

3.  In  an  action  for  the  conversion  of 
certain  machinery,  it  appeared  that 
plaintiff  manufactured  the  ma- 
chinery under  a  contract  with  one 
G.,  who  had  coatracted  to  manu- 
facture and  deliver  the  same  to  de- 
fendants, and  had  received  the 
purchase-price.  Before  anv  con- 
siderable portion  of  the  macThinery 
was  manufactured,  G.  execute*!  an 
instrument,  in  form  a  chattel  mort- 
gage, to  one  of  the  plaintiffs  upon 
the  machinery  then  completed  and 
that  thereafter  to  be  made,  as  se- 
curity for  the  price  agreed  to  Iw 
paid.  As  the  different  pieces  were 
delivered  to  G.  he  delivered  them 
to  defendants,  who,  before  the 
filing  of  the  mortgage  and  before 
they  had  notice  of  its  existence  or 
of  plaintiffs'  claim,  expended  a 
larg^  sum  in  setting  up  the  mA- 
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chineiy  and  in  improvements  to  be 
used  in  connection  with  it.  lltld, 
the  action  was  not  maintainable. 

Id. 

CORPORATIONS. 

1.  A  corporation  organized  under 
the  act  of  1877  (Chap.  228,  Laws 
of  1877),  providing  for  the  organi- 
zation of  exchanges  or  boards  of 
trade,  may  be  dissolved  by  the 
court  upon  petition  and  consent  of 
a  large  majority  of  its  trustees  and 
members,  when  it  appears  that  it 
is  doing  no  business,  because  of 
the  diverse  interests  of  its  mem- 
bers, although  the  corporation  is 
solvent  and  a  minority  of  the 
trustees  and  members  oppose  the 
dissolution.  (Code  Civ.  Pro. 
^^  2419-2482.)    Hitch  v.  Hawley. 

212 


2.  When  it  appears  that  the  interests 
of  the  stockholders  of  such  a  cor- 
poration are  so  discordant  as  to 
prevent  efficient  management,  and 
that  a  large  majority  of  its  trustees 
and  members  wish  to  wind  up  its  < 
affairs  by  a  dissolution,  the  fact  is 
established  that  the  dissolution 
will  be  for  the  interests  of  the 
stockholders.  Id, 


that  the  agreement  was  the  result 
of  a  mutual  mistake.  Defendant 
demanded  a  reformation  of  the 
contnict  and  an  allowance  for  the 
deficiency.  Held,  that  defendant 
was  entitled  to  the  relief  sought. 
Gallup  v.  Bernd.  370 

2.  Plaintiff  in  reply  to  the  counter- 
claim pleaded  the  Statute  of  Lim- 
itations. Held,  untenable;  that 
the  contract  having  been  executed, 
defendant  had  no  relief  except  in 
equity,  and  that  the  ten  years 
limitation  applied.  Id. 

3.  Also  held,  that  the  correction  of 
the  mistake  sought  for  could  be 
made  as  well  upon  answer,  as  in  a 
suit  brought  directly  for  that  pur- 
pose. Id, 

See  Pleading. 


COURTS. 
See  Court  op  Appeals. 


«Sf«  Board  of  Trade. 

Business  Corporations. 
Insurance  (Accident). 
Insurance  (Fire). 
Insurance  (Like). 
Insurance  (Marine). 
Municipal  Corporations. 
Railroad  Corporations. 
Steamship  Companies. 


COUNTER-CLAIM. 

1.  In  an  action,  commenced  in  1887, 
to  recover  an  alleged  balance  un- 
paid of  the  purchase-price  of  a  farm 
sold  and  conveyed  in  1880,  by 
plaintiff,  to  defendant,  defendant 
set  up  as  a  counter-claim,  and  the 
referee  found  in  substance  that  the 
sale  was  by  the  acre,  that  plaintiff 
represented  that  there  were  230 
acres  in  the  farm,  and  relying 
thereon  he  agreed  to  pay  for  that 
number,  that  shortly  before  the 
commencement  of  the  action  he 
discovered  that  there  were  only 
About  211  acres.   The  referee  found 


COURT  OF  APPEALS. 

While  in  some  cases  the  Court  of 
Appeals  may  assume  the  existence 
of  a  fact  in  order  to  affirm  a  judg- 
ment, this  cannot  be  done  when 
the  evidence  in  re^rd  to  it  is  con- 
flicting and  the  trial  court  has  sot 
been  requested  to  determine  the 
fact  either  way.    Hollister  v.  Mott. 

18 
See  Appeal. 


COVENANTS. 

1 .  Where  the  owner  of  lands  in  a  city 
has  laid  it  out  into  lots,  which  are 
sold  to  different  purchasers,  each 
conveyance  containing  covenants 
on  the  part  of  the  grantee  running 
with  the  land  restricting  the  use 
thereof  to  the  purposes  of  a  pri- 
vate residence,  or  prohibiting  the 
erection  thereon  of  certain  specified 
structures,  while  a  court  of  equity 
has  power  to  enforce  the  periorm- 
ance  of  these  covenants,  the  exer- 
cise of  this  authority  is  within  its 
discretion,  and  where  there  has 
been  such  a  change  in  the  char- 
acter of  the  neighborhood  as  to 
defeat  the  objects  and  purposes  of 
the  covenants  and  to  render  it  in- 
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equitable  to  deprive  a  grantee  or 
liis  successors  in  title  of  the  privi- 
lege of  conforming  his  property  to 
that  charaitter,  sucli  relief  will  not 
be  granted,  and  in  lieu  thereof 
damages  may  be  allowed.  A  mer- 
man V.  Deaiu\  35o 

2.  One  B.  owned  a  block  of  land  in 
the  citv  of  New  York,  which  he 
divideci  into  lots  for  private  resi- 
dences and  conveyed  to  different 
parties  by  deeds,  eacli  of  which 
contained  a  covenant  on  tiie  part 
of  the  grantee,  liis  h(>irs  und  as- 
signs, not  at  any  time  thereafter 
to  erect,  suffer  or  permit  upon  tiie 
premises  conveyed  any  tenement- 
house,  which  covenant  it  was 
agreed  .should  run  with  the  land. 
In  an  action  against  one,  who 
through  various  mesne  convey- 
ances, all  of  which  contained  siiid 
n»striction,  had  l)ecame  the  owner 
of  a  lot  in  siud  block,  brought  by 
the  owner  of  another  lot,  us4»d  as  a 
private  residence,  to  rest  nun  a 
violation  of  the  (tovenant,  it  was 
proved  that  the  entire  surrounding 
neighborh(KMl  had  been  mostly 
built  up  with  flats  or  tenement- 
houses;  that  the  tenement-house 
defendant  was  building  wtis  a  large 
one,  and  he  had  expended  large 
sums  thereon.  Tiie  trial  court  re- 
fused a  permanent  injiuiction,  but 
fixed  the  permanent  damages,  /.  e., 
the  difference  in  value  of  plain- 
tiff's premises  with  and  without 
defendant's  tenement  building, 
and  awanied  an  injunction  re- 
straining the  defendant  from  rent- 
ing her  building  to  any  tenant  until 
such  damages  and  the  costs  were 
paid.  Held,  no  error;  that  the 
court  in  awarding  damages  was 
not  confined  to  those  sustained  be- 
fore the  commencement  of  the  ac- 
tion. J(f. 

3.  But  ?ield,  that  the  trial  court  might 
properlv  and  should  liave  required 
plamtin,  upon  receipt  of  the  dam- 
ages awarded ,  to  execute  to  defend- 
ant a  release  of  the  covenant.     Id. 


DAMAGES. 

1.  In  an  action  by  a  father  to  recover 
damages  for  injuries  to  an  infant 
child,  caused  by  defendant's  neg- 
ligence, he  is  entitled  to  recover 


his  pecuniary  loss.  i.  e. ,  the  value 
of  the  services  of  the  child  while 
incapacitated  because  of  th<-  in- 
jury and  the  reasonable  expeiiM'-s 
necessarily  incurred  in  the  effort 
to  restore  the  child  to  health. 
Bni'nfM  V.  Kctne,  \Z' 

2.  Tlie  amount  of  the  loss  rt^'over- 
ablc  is  not  affected  by  the  financial 
condition  of  the  parc»nt.  Id. 

8.  In  such  an  action  it  apixntred  that 
the  father,  who  had  had  experieme 
)is  a  nurse  himself,  in  that  capacity 
UM)^  tiie  entire  charge  of  the  chihi; 
after  proving  the  value  of  his  serv- 
ices as  such,  he  was  permitted  to 
prove,  under  objection  and  excep- 
tion,  that  in  order  to  care  for  his 
child  lie  gave  up  a  lucrative  busi- 
ness engagement  and  also  to  prove 
the  amount  of  the  agreed  <'om|Kni- 
sation;  the  court  refuse<l  to  charge 
that  the  jury  was  not  at  Iil>erty"u» 
allow  more  than  what  would  have 
been  paid  to  a  competent  trained 
or  professional  nurse.  Held,  er- 
ror; that  while  plaintiff  was  enti- 
tled to  recover  the  value  of  his 
services  as  a  nurse,  he  was  not 
(>ntitled  to  recover  in  addition 
thereto  what  he  might  have  made 
had  he  not  abandoned  the  business 
engagement.  Id. 

4.  The  lunacy  of  a  lessor  does  not 
discharge  or  affect  his  covenauU 
in  a  lease  executed  before  he  was 
aii judged  a  lunatic;  his  estate,  in 
the  hands  of  a  committee,  will  be 
liable  for  w^hatever  damages  his 
lessees  liave  sustained  becsiuse  of 
a  breach  of  a  covenant  for  quiet 
enjoyment,  and  to  the  extent  of 
such  damages  they  an*  general 
creditors,  and  entitled  to  have  their 
claim  ascertained  and  paid  in  due 
course  of  administration,  la  /v 
Strasburger.  V^ 

5.  The  committee,  however,  (»wes 
no  duty  to  the  lessee  of  sjKH-ific 
performance  of  the  lunatic's  cove- 
nants, and  when  the  estate  is 
chargeable  with  damages  conse- 
q^uent  upon  their  breach,  it  is  cm- 
titled  to  the  protection  which  the 
law  extends  to  innocence  in  meas- 
uring such  damages.  fd. 

6.  In  the  absence  of  fault  upon  the 
part  of  a  lessor,  the  lessee  can  re- 
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cover  for  a  breach  of  a  covenant  of 
quiet  enjoyment  only  such  rent  as 
he  has  advanced,  and  such  me9ne 
profits  as  be  is  liable  to  pay  over. 

Id. 

7.  S.,  who  was  the  lessee  of  a  build- 
ing in  the  city  of  New  York,  sub- 
let portions  thereof  to  S.  &  A.  D.. 
which  they  in  turn  sublet  to  solvent 
tenants  at  largely  advanced  rent- 
als.   8.  was  thereafter  adjudged  a 
lunatic,  and  a  committee  appointed 
of  his  estate,  which  was  insolvent. 
The  D.'s  made  a  payment  of  a 
quarter's  rent  in  advance  to  the 
committee.    The  rent  under  the 
lease  to  S.  not  having  been  paid, 
he  instituted   summary  proceed- 
ings to  recover  possession,  and  all 
the  sub-tenants  were  dispossessed. 
Thereafter  the  committee,   under 
order  of  the  court,  refunded  to  the 
D.'s  the  proportion  of  the  rent  so 
paid  in  advance  for  the  portion  of 
the  quarter  unexpired  at  the  time 
of  the  dispossession.   Upon  a  claim 
presented  by  the  D.'s  against  the 
estate  for  damages*,  Jield,  that  they 
were  entitled  only  to  nominal  dam- 
ages. Id. 

?.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
the  court  charged,  on  the  question 
of  damages,  that  plaintiff  was  en- 
titled to  recover  for  present  pain 
and  what  he  would  endure  in  the 
future.     Held,  no  error.     Kane  v. 
JV.  r.,  N.  H.  cfc  H.  R.  R.  Co.    160 

An  imputation  of  malice  arises 
from  proof  in  an  action  of  libel 
that  the  libelous  publication  is 
false,  and  when  testimony  is  given 
on  the  part  of  defendant  tending 
to  prove  the  absence  of  actual 
malice,  the  question  as  to  whether 
nalice  existed  is  one  of  fact,  and 
f  found  to  exist,  the  jury  in  XhoXf 
liscretion  may  award  exemplary 
[amazes.      Warner  v.  Press  Pub. 
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A  libel  recklessly  or  carelessly 
ublished,  as  well  as  one  induced 
Y  personal  ill  will,  will  support 
1  aw^ard   of  exemplary  damages. 

Id. 

In    actions  to  recover  damages 
r   injuries  to  real  estate  caused 


by  the  unlawful  separation  and 
removal  of  something  therefrom, 
the  courts  recognize  two  elements 
of  damage.  1.  The  value  of  the 
thing  taken,  after  separation  from 
the  freehold,  if  it  have  any.  2. 
The  damage  to  the  realty,  if  any, 
occasioned  Dy  the  removal.  Ihcig/ 1 
V.  E.  C.  cfc  iV.  R,  R.  Co.  It9 

12.  Where  plaintiff  asserts  his  ri^ht 
to  go  beyond  the  value  of  the  thm^ 
taken  or  destroyed,  after  severance 
from  the  freehold,  so  as  to  secure 
compensation  for  the  damage  done 
to  his  land,  the  measure  of  dam- 
ages is  the  difference  in  value  of 
the  land  before  and  after  the  in- 
jury. Id. 

13.  In  an  action  to  recover  damages 
for  alleged  negligence,  resulting 
in  setting  on  hre  and  destroying 
certain  bearing  fruit  trees  upon 
plaintiff's  premises,  plaintiff's  wit- 
nesses were  asked  what  the  trees 
were  worth  at  the  time  they  were 
killed,  and  were  permitted  to 
answer  under  objection  and  ex- 
ception. Held,  error;  that  the  evi- 
dence tended  to  show,  not  the 
value  of  the  trees  severed  from  the 
soil,  but  their  value  as  bearing 
fruit  trees  connected  with  and  de- 
pendent upon  the  soil;  that  this 
was  not  a  proper  measure  of 
damages.  Id, 

14.  The  distinction  pointed  out  be- 
tween this  case  and  where  forest 
trees  fully  grown  or  nursery  tre«8 
are  unlawfully  severed  from  the 
soil  and  earned  away,  or  where 
coal  or  minerals  are  removed  there- 
from. Id. 

15.  Where  there  is  a  diversion  of 
the  waters  of  the  stream,  which 
materially  diminishes  its  natural 
flow  over  the  lands  of  a  proprietor 
below,  he  may  maintain  an  action 
and  is  entitled  to  recover  nominal 
damages,  although  he  has  as  yet 
made  no  use  of  the  waters,  or  water 
enough  is  left  in  the  stream  for 
the  purposes  of  his  business  as 
then  conducted.  iV.  Y.  Rubber  Co. 
V.  Rothe^T/.  293 

16.  This  ri^ht  to  recover  nominal 
damages  is  substantial,  as  it  con- 
firms the  proprietor's  right  to  the 
beneficial  use  of  the  waters  of  the 
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stream  as  it  was  accustomed  to 
flow  before  the  diversion,  and  if 
withheld  might  tend  to  impeach 
or  destroy  his  title  by  adverse  user. 

Jd. 

17.  In  an  action  to  recover  damages 
for  such  a  diversion  the  court, 
after  charging  that  if  defendants 
diverted  the  waters  of  the  stream, 
to  a  degree  that  materially  and  ap- 
preciably diminished  its  flow  along 
the  lands  of  plaintiff,  the  latter  was 
entitled  to  nominal  damages, 
charged  in  substance  that  the 
question  must  be  determined  by 
the  use  of  the  land  as  it  was,  and 
not  with  reference  to  the  future; 
that  the  question  was  as  to  whether 
the  water  was  diverted  so  as  to 
leave  the  stream,  to  a  material  and 
appreciable  extent,  insufficient  for 
the  purposes  of  plaintiff's  business, 
and  refused  to  charge  that  plain- 
tiff's right  to  maintain  the  action 
and  to  recover  nominal  damages 
did  not  depend  at  all  upon  his 
showing  actual  or  perceptible 
damage.    Held,  error.  Jd. 

18.  One  B.  owned  a  block  of  land  in 
the  city  of  New  York,  which  he 
divided  into  lots  for  private  resi- 
dences and  conveyed  to  different 
parties  by  deeds,  each  of  which 
contained  a  covenant  on  the  part 
of  the  grantee,  his  heirs  and  assigns 
not  at  any  time  thereafter  to  erect, 
suffer  or  permit  upon  the  premises 
conveyed  any  tenement-house, 
which  covenant  it  was  agreed 
should  run  with  the  land.  In  an 
action  against  one,  who  through 
various  mense  convcvances,  all  of 
which  contained  said  restriction, 
had  became  the  owner  of  a  lot  in 
said  block,  brought  by  the  owner 
of  another  lot,  used  as  a  private 
residence,  to  restrain  a  violation 
of  the  covenant,  it  was  proved 
that  the  entire  surrounding  neigh- 
borhood had  been  mostly  built  up 
with  flats  or  tenement-houses;  that 
the  tenement-house  defendant  was 
building  was  a  large  one,  and  he 
had  expended  large  sums  thereon. 
The  trial  court  refused  a  perma- 
nent injunction,  but  fixed  the  per- 
manent damages  t.  e.,  the  differ- 
ence in  value  of  plaintiff's  premises 
with  and  without  defendant's  tene- 
ment building,  and  awarded  an 
injunction  restraining  the  defend- 


ant from  renting  her  building  to 
any  tenant  until  such  damages  and 
the  costs  were  paid.  Held,  no  error: 
that  the  court  in  awarding  damages 
was  not  confined  to  those  sustained 
before  the  commencement  of  the 
action.    Amerrtian  y.  Deane.     355 

19.  But  hdd^  that  the  trial  court 
might  properly  and  should  have 
required  plaintiff,  upon  receipt  of 
the  damages  awarded,  to  execute 
to  defendant  a  release  of  the  cove- 
nant. Id, 


DEBTOR  AND  CREDITOR. 

1.  While  it  is  the  duty  of  a  creditor 
to  whom  property  nas  been  deliv- 
ered as  secuity  for  a  debt,  to  use 
ordinary  care  for  its  protection  and 
preservation,  in  determining  what 
constitutes  such  care,  the  nature 
and  value  of  the  property  and  the 
means  of  protection  possessed  by 
the  bailee,  the  relation  of  the  par- 
ties and  other  circumstances  must 
be  considered.     WiUelts  v.  Hatch. 

41 

2.  Defendant  indorsed  and  delivered 
to  plaintiffs  a  warehouse  receipt 
for  certain  wet  salted  calf  skins  as 
security  for  a  call  loan.  In  an 
action  to  recover  on  the  loan  de- 
fendant sought  to  counter-claim 
damages  resulting  from  a  deteriora- 
tion of  the  calf  skins  while  in  the 
warehouse,  alleged  to  have  been 
caused  by  plaintiffs'  neglect  to 
care  for  them.  It  appeared  that 
plaintiffs  gave  no  personal  atten- 
tion to  the  skins  while  in  the  ware- 
house and  exercised  no  supervision 
over  them;  that  defendant  had 
free  access  to  them  and  frequently 
went  to  the  warehouse  and  ex- 
amined them.  The  skins  were  all 
piled  together  and  the  injury  was 
caused  by  the  heating  of  those  in 
the  center  of  the  pile;  this  did  not 
appear  upon  the  surface  of  the 
pile.  When  defendant  discovered 
that  the  skins  were  injured  he 
called  plaintiffs' attention  to  it  and 
advised  that  they  be  resalted  or 
tanned;  plaintiffs  declined  to  do 
either;  defendant  also  proposed  to 
take  them  t5  his  own  warehouse 
and  treat. them.  Plaintiffs  did  not 
consent,  but  suggested  that  de- 
fendant pay  the  debt  and  take  the 
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skins.  Held,  that  while  the  legal 
title  to  the  property  was  vested  in 
plaintiffs  and  the  warehousemen 
were  their  bailees,  defendant  had 
at  least  an  equal  interest  in  the 
preservation  of  the  property,  the 
bailment  being  for  the  mutual 
benefit  of  the  parties,  and  no  duty 
devolved  upon  the  former  to  cause 
it  to  be  handled  over  and  inspected ; 
that  plaintiffs  were  not  required 
to  permit  defendant  to  take  it  to 
his  own  warehouse,  and  whether, 
under  the  circumstances,  it  was 
their  duty  to  take  some  action  for 
its  preservation  after  being  advised 
of  its  deterioration,  for  neglect  to 
perform  which  they  were  liable, 
was  properly  submitted  to  the 
jury.  •         Id. 

See  AsBioNMENT  (poR  Benefit  of 
Creditors). 


DECEIT. 
^  Fraud. 

DEED. 

1.  Assuming  that  a  deed  executed 
by  an  insane  person  is  not  voidable 
merely,  but  absolutely  void,  to  es- 
tablish its  invalidity,  it  must  ap- 
pear that  the  grantor  was,  at  the 
time  he  executed  it,  wholly,  abso- 
lut<ely  and  completely  unable  to 
understand  or  comprehend  the  na- 
ture of  the  transaction.  Aldrich 
V.  BaOey,  85 

2.  In  an  action  under  the  Code  of 
Civil  Procedure  (§§  1638,  1639)  to 
determine  conflicting  claims  to  real 
property,  plaintiff  claimed  title 
under  a  deed  from  D. ,  her  deceased 
husband;  defendants  claimed  as 
his  heirs  at  law.  Plaintiff's  evi- 
dence was  to  the  effect  that  D., 
a  few  days  before  his  death,  sent 
for  one  A.,  asked  him  to  draw  a 
deed  of  his  property  to  his  wife, 
giving  to  him  an  old  deed  of  the 
premises  in  question,  and  stating 
that  he  wished  to  give  to  her  all  of 
his  property,  real  and  personal,  in 
consideration  of  $3,000  she  had 
paid  to  him.  and  other  considera- 
tions. A,  drew  the  deed,  which 
was  executed  and  acknowledged 
by  D.,  a  notary  being  in  attend- 


ance at  his  request  to  take  the 
acknowledgment.  D.  then  deliv- 
ered it  to  A.,  with  instructions  to 
retain  it  for  his  wife  untU  after 
his  death,  and  then  have  it  re- 
corded. Held,  that  the  transaction 
was  not  an  attempted  testamentary 
disposition  of  property,  but  a  gift 
by  deed;  that  to  perfect  the  gift 
it  was  not  essential  that  the  deliv- 
ery should  have  been  to  plaintiff, 
but  the  delivery  to  A.  for  her  use 
was  sufficient,  and  upon  such 
delivery  the  title  passed  to  plain- 
tiff.  DiefendorfY,  Diefendarf,   100 

8.  Courses  and  distances  mentioned 
in  a  conveyance  must  yield  to  the 
lines  as  actually  and  duly  made  by 
survey  and  described  by  marks 
and  monuments,  and  while  a  line 
is  f^ven  as  running  between  two 
points  will  be  presumed  to  be  a 
straight  one,  where  a  reference  is 
made  to  a  survey  which  shows  the 
line  not  to  be  a  straight  one,  it  will 
control.  Seneca  Nation  Indians  \, 
Hugaboom.  492 

4.  In  an  action  of  ejectment  brought 
by  plaintiff  pursuant  to  the  act  of 
1845  (Chap.  150,  Laws  of  1845), 
plaintiff  claimed  title  under  the 
treaty  of  1802,  between  it  and  the 
Holland  Land  Company,  and  a 
deed  executed  in  pursuance  thereof 
by  which  a  portion  of  the  south 
line  of  the  lands  reserved  and 
released  to  said  plaintiff  is  de- 
scribed as  running  west  from  a 
post  a  certain  number  of  chains. 
The  description  closes  with  a  state- 
ment that  the  lands  described  were 
to  be  held  by  plaintiff  "in  the 
same  manner  and  by  the  same 
tenor  as  the  lands  reserved  "  by 
plaintiff  by  a  treaty  or  convention 
entered  into  September  15,  1797. 
The  description  also  referred  to  a 
meridian  line  at  the  east  line  of 
the  tract  and  to  artificial  monu- 
ments placed  at  the  comers. 
Under  the  treaty  of  1797  a  survey 
of  the  lands  was  made  and  the 
line  plainly  marked;  the  meridian 
line  referred  to  in  the  treaty  of 
1802  was  located  by  and  the  monu- 
ments placed  under  that  survey. 
If  the  south  line  was  to  be  taken 
as  a  straight  one  between  the  two 
points  given,  the  land  in  question 
would  be  included  in  the  reserva- 
tion, but  it  was  not  included  by 
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the  south  line  as  shown  by  the 
survey.  It  also  appeared  that  the 
south  line  as  defined  by  the  marks 
and  monuments  had  been  treated 
and  designated  as  the  southern 
boundary  from  the  earliest  time 
within  the  memory  of  witnesses; 
that  a  fence  had  been  erected 
upon  it  in  1829,  which  has  since 
remained,  and  the  lands  south  of 
it  have  been  occupied  by  defend- 
ant and  his  predecessors  in  title. 
Held,  that  the  evidence  authorized 
the  conclusion  that  the  line  as  sur- 
veyed was  the  southern  boundary 
of  the  reservation,  and  so  sustained 
a  verdict  for  defendant.  Id. 

5.  L.  conveyed  certain  premises  to  S. , 
T.  and  ft.  by  deeds  absolute  on 
their  face  in  pursuance  of  an  agree- 
ment, by  which  she  contract^  to 
80  convey  as  security  for  a  loan  for 
which  the  grantees  agreed  to  and 
did  make;  said  loan  to  be  for  a 
period  not  exceeding  one  year  from 
the  date  of  the  deed.  Upon  repay- 
ment of  the  loan  with  the  interest 
the  grantees  agreed  to  reconvey; 
but  in  case  it  was  not  repaid  within 
the  year,  the  grantor  agreed  that 
the  deed  should  become  absolute 
and  that  the  grantees,  their  heirs 
and  assigns,  should  become  the 
owners  in  fee  simple  absolute.  The 
loan  was  not  repaid  within  the 
year,  and  thereafter  the  grantor 
surrendered  possession  of  the 
premises  to  the  grantees.  Plain- 
tiff levied  upon  the  premises,  by 
virtue  of  an  attachment  against  L. 
as  a  non-resident,  in  an  action 
wherein  the  summons  was  served 
by  publication,  obtained  judgment 
by  default,  and  issued  execution 
thereon.  In  an  action  to  have  said 
deeds  declared  to  be  mortgages, 
and  the  premises  subjected  to  the 
lien  of  the  plaintiff's  judgment, 
held,  that  plaintiff  was  entitled  to 
the  relief  sought;  that  the  deeds 
were  mortgages;  that  the  provision 
in  the  contract  that  if  the  loan  was 
not  repaid  in  the  time  specified 
they  should  become  absolute  con- 
veyances, was  ineffectual.  Mac- 
avley  v.  Smith.  524 


Wfien  recitals  in  deed,  although 


not  evidence  of  facts  recited  a-n  against 
strangers,  are  competent  to  show  that 
entry  was  under  claim  of  title. 
J3&e  MeBoberts  v.  Bergman.  78 


WJien  dudfumiskes  presump- 
tive evidence  of  possession  by  grantee. 
See  MeBoberts  v.  Bergman.  73 

DEFENSES. 

It  is  no  defense  to  an  action  by  a 
broker  employed  to  effect  an  ex- 
change of  real  estate  to  recover 
his  commissions,  that  the  title  of 
the  other  party  to  the  contract  to 
the  real  estate  agreed  to  be  ex- 
changed by  him  is  defective,  and 
so,  that  he  is  unable  to  perform 
his  contract.     KaUey  v.  Baker.    1 

DEFINITIONS. 

1.  It  seems,  the  word  ''relations," 
when  used  in  a  will  relating  to  per- 
sonalty, only  embraces  persons 
within  the  Statute  of  Distribution. 
OaUagher  v.  Crooks.  338 

2.  As  to  whether  the  word  when 
used  in  a  devise  is  limited  to  per- 
sons within  the  Statute  of  Distri- 
bution, or  to  those  within  the 
Statute  of  Descent,  quaere.         Id. 

DETERMINATION  OF  CON- 
FLICTING CLAIMS  TO  REAL 
PROPERTY. 

1.  In  an  action  under  the  Code  of 
Civil  Procedure  (§§  1888,  1639)  tc 
determine  conflicting  claims  to 
real  property,  plaintiff  claimed 
title  under  a  deed  from  D.,  hei 
deceased  husband;  defendants 
claimed  as  his  heirs  at  law.  Plain- 
tiff's evidence  was  to  the  effect 
that  D.,  a  few  days  before  bis 
death,  sent  for  one  A.,  asked  him 
to  draw  a  deed  of  his  property  to 
his  wife,  giving  to  him  an  old 
deed  of  the  premises  in  question, 
and  stating  that  he  wished  to  give 
to  her  all  of  his  property,  real  and 
personal,  in  consideration  of  $8,000 
she  had  paid  to  him,  and  other 
considerations.  A.  drew  the  deed, 
which  was  executed  and  acknowl- 
edged by  D.,  a  notary  being  in  at- 
tendance at  his  request  to  take  tJbe 
acknowledgment.  D.  then  de- 
livered it  to  A.,  with  instructions 
to  retain  it  for  his  wife  until  after 
his  death,  and  then  have  it  re- 
corded. Held,  that  the  transac- 
tion was  not  an  attempted  testa- 
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mentary  disposition  of  the  prop- 
erty, but  a  ^ift  by  deed;  that  to 
perfect  the  ^f t  it  was  not  essential 
that  the  dehvery  should  have  been 
to  plaintiff,  but  the  delivery  to  A. 
for  her  use  was  sufficient,  and 
upon  such  delivery  the  title  passed 
to  plaintiff.  Di^endorf  v.  Dieff  n- 
dmf.  100 

2.  The  period  between  the  date  of 
the  deed  and  the  commencement 
of  the  action  was  less  than  three 
years;  her  husband  had  been  in 
possession  for  many  years.  De- 
fendants moved  to  dismiss  the 
complaint  on  the  ground  that 
plaintiff  had  not  been  in  posses- 
sion for  three  years,  as  required  by 
the  Code  (^  1638).  Held,  that  the 
motion  was  properly  denied,  as  she 
and  the  one  whose  estate  she  had, 
had  been  in  possession  for  the  three 
years,  which  was  all  that  was  re- 
quisite; that  it  was  not  essential 
that  the  possession  for  that  period 
should  have  been  adverse  to  de- 
fendants' claim.  Id, 

8.  The  property  was  a  village  lot, 
mostly  covered  by  a  building,  the 
first  noor  of  which  was  used  for 
stores.  Plaintiff  occupied  two 
floors,  and  the  rest  of  the  building 
was  rented  to  tenants,  who  paid 
the  rent  to  her.  Held,  that  this 
constituted  such  actual  possession 
as  authorized  plaintiff  to  bring  the 
action.  Id, 

DEVISE. 
8u  Wills. 


EASEMENTS. 

Where  the  owner  of  two  parcels  of 
land  imposes  a  burden  upon  one 
for  the  benefit  of  the  other,  and 
then  conveys  the  former  by  abso- 
lute and  unqualified  deed,  no  ease- 
ment in  favor  of  the  land  retained 
against  the  parcel  conveyed  will 
be  implied,  unless  at  the  time  of 
the  conveyance  the  burden  was 
apparent,  and  is  strictly  necessary 
for  the  enjoyment  of  the  parcel 
retained.     WdU  v.  Qarbtttt,      480 


EJECTMENT. 

1.  While  in  an  action  of  ejectment, 
plaintiff  must  recover  upon  the 


strength  of  his  own  title,  not  upon 
the  weakness  of  that  of  defend- 
ant, where  the  former  shows  a 
title,  better  in  respect  of  his  right 
of  possession,  he  is  entitled  to  re- 
cover.   McHoberU  v.  Bergman,    78 

2.  In  an  action  of  ejectment  to  re- 
cover possession  of  a  salt  meadow, 
and  the  beach  and  shore  in  front 
thereof  lying  next  the  waters  of  a 
salt  water  bay,  plaintiff  produced 
in  evidence  a  deed  to  J.,  given  in 
1756,  w|iich  conveyed  two  parcels 
of  land;  following  the  description 
of  the  last  parcel  was  the  follow- 
ing: "And  also  a  little  lot  of 
salt  meadow  ♦  ♦  *  to  said 
lot  belonging  or  appertaining." 
J.  died  in  17B0,  and  whatever  m- 
terest  he  had  became  vested,  under 
his  will,  in  his  son  S.  S.  died  in 
1845,  and  whatever  title  he  had 
vested  under  his  will  in  his  son  J. 
S.,  who  in  1847  executed  a  deed  to 
W.,  purporting  to  convey  a  piece 
of  land,  commonly  caled  **the 
little  salt  meadow,"  bounded  by 
the  "sand  beach  or  shore,"  and 
also  "all  the  right,  title*  and  inter- 
est "  of  the  grantor,  "  which  was 
owned  and  enjoyed  by  "  S.  in  his 
life-time,  "in  and  to  the  beach, 
shore  and  waters  of  the  bay  in 
front  of  the  said  described  prem- 
ises." The  two  parcels  of  land 
described  in  the  deed  to  J.  were 
occupied  by  S.  until  his  death  as 

Eart  of  his  homestead  farm,  and 
is  title  thereto  was  not  disputed. 
The  salt  meadow  and  beach  in 
question  lie  near  to  this  farm  and 
were  occupied  by  him  in  connec- 
tion with  it,  his  possession  was 
as  complete  as  the  character  of 
the  land  and  the  uses  to  which  he 
devoted  it  rendered  practicable, 
and  his  ownership  was  unchal- 
lenged. On  the  trial  defendants 
admitted  plaintiff's  title  to  the  salt 
meadow  and  amended  their  answer 
so  as  simply  to  deny  title  to  the 
sand  beach.  Heldy  that  the  iden- 
tity of  the  salt  meadow  in  question 
with  that  described  in  the  deed  of 
1756  was  sufficiently  established. 

Id, 

8.  It  appeared  that  the  beach  and 
meadow  together  formed  but  a 
single  lot,  with  no  artificial  boun- 
dary between  them,  bounded  by 
the  sea  in  front  and  by  ditches  on 
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each  side,  and  that  during  living 
memory  the  sea  had  encroached  on 
the  land  so  that  the  sea  is  now 
where  the  beach  once  was,  and  the 
present  beach  was  once  part  of  the 
salt  meadow.  Held,  that  the  pre- 
sumption was  that  8.  died  seized 
of  the  loeus  in  quo,  deriving  title 
under  the  deed  to  his  father;  that 
W.  acquired  a  prima  facie  title 
under  his  deed  from  J.  S.,  which 
afforded  sufflcient  presumptive 
evidence  of  subsequent  possession 
by  the  grantee,  and  those  holding 
under  him,  in  the  absence  of  actual 
proof  of  a  twenty  years'  adverse 
possession  by  a  stranger  to  that 
title.  Id. 

4.  The  deed  of  1756,  by  its  recitals, 
purported  to  deduce  title  from 
colonial  grants  made  in  the  previ- 
ous century.  Held,  that  while  the 
recitals  were  not  evidence  of  the 
facts  recited  against  strangers  to 
this  title  they  were  evidence  that 
the  grantors  and  grantee  made  a 
claim  of  title,  and  so  characterized 
J.'s  original  entry.  Id, 

6.  A  cemetery  was  formerly  owned 
by  eleven  persons  as  tenants  in 
common;  eiglit  of  them  executed 
a  power  of  attorney  to  G.  and  M. 
to  sell  and  convey  lots  therein.  M. 
did  not  act.  u.  undertook  the 
execution  of  the  power  and  con- 
tinued to  sell  lots  until  he  became 
disabled.  Thereafter  B.  acted  as 
attorney.  In  an  action  of  eject- 
ment to  recover  a  lot  in  the  ceme- 
tery, plaintiff  claimed  title  under 
a  sale  in  an  action  for  partition 
between  the  original  owners  or 
their  successors  in  title.  Defend- 
ant claimed  the  lot  by  virtue  of  a 
purchase  from  Q.,  and  payment  of 
part  of  the  purchase-price  to  B., 
with  agreement  to  pay  the  balance 
when  the  deed  was  delivered.  It 
appeared  thatB.  acted  as  attorney 
for  a  number  of  years,  collecting 
money  and  paying  the  liabilitias 
of  the  owner,  and  kept  a  book  in 
which  sales  of  lots  were  entered, 
in  which  was  entered  the  sale  of 
the  lot  to  defendant.  Defendant, 
immediately  after  his  purchase, 
took  possession  of  the  lot.  im- 
provea,  graded  and  sodded  it, 
buried  seven  persons  therein,  and 
had  been  in  possession  for  over 
twenty  years.     No  deed  was  ever 


tendered  to  him.  Held,  that  a  ver- 
dict was  properly  directed  for  de- 
fendant; that  while  no  express 
authority  fur  B.  to  act  as  attorney 
was  shown,  the  fact  that  he  did  so 
with  the  knowledge  and  oonsent 
of  the  owners  necessarily  raised 
the  inference  of  authority^  and 
defendant,  therefore,  was  right- 
fully in  possession,  and  if  the  con- 
tract for  the  purchase  was  to  be 
considered  as  executory,  he  was 
entitled  to  possession  until  the  pro- 
duction and  delivery  to  him  of  a 
deed;  if  not  executory,  he  having 
entered  under  claim  of  title,  ac- 
quired title  by  adverse  possession. 
Vcmger  v.  Treadway.  259 

6.  In  an  action  of  ejectment  the  fol- 
lowing facts  appeared :  The  prem- 
ises in  question  belonged  to  one 
G.,  who  died  leaving  a  will,  by 
which  he  devised  ana  bequeathed 
his  property  to  his  widow  for  lift; 
subject  to  an  annuity  to  his  brother 
J. ;  after  her  death  he  provided  for 
the  payment  of  certain  bequests 
and  directed  that  the  remainder, 
if  any,  be  equally  divided  between 
the  children  of*  J.  G.  and  all  the 
testator's  relations  by  his  father's 
side  in  the  United  States  at  the 
date  of  his  will,  subject  to  the  pay- 
ment of  said  annuity  to  J.  The 
will  then  provided  as  follows :  "He 
(J.)  is  to  have  nothins  from  my 
propertv,  and  I  hereby  cut  on 
from  inheriting  anv  thing  or  prop- 
erty of  mine  his  wile,  or  any  person 
in  any  way  related  to  her,  either 
by  blood  or  marriage,  with  the  ex- 
ception of  himself,  and  he  only  in 
the  way  I  have  stated  above." 
After  the  death  of  the  testator's 
widow  this  action  was  brought  by 
the  widow,  the  children  and  grand- 
children of  J.  Plaintiffs  gave  evi- 
dence tending  to  show  that  J.  G. 
died  unmarried  and  without  child- 
ren, and  that  the  testator  had  no 
relatives  living  in  the  United  States 
at  the  date  of  his  will  or  death  who 
were  descended  from  his  grand- 
father or  father,  other  than  plain- 
tiffs. UM,  that  while  the  burden 
was  upon  plaintiffs  of  showing 
that  there  were  no  persons  living 
who  could  take  as  remaindermen. 
It  was  sufficient  to  make  out  a 
prima  fade  case,  and  as  their  evi- 
dence showed  the  existence  of  any 
such  person  to  be  improbable,  it 
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was  sufficient  for  that  purpose, 
and  that,  therefore,  a  nonsuit  was 
error.     OaUagher  v.  Crooks,      838 

7.  In  an  action  of  ejectment  a  judg- 
ment in  partition  which  is  a  link 
in  the  chain  of  title  of  one  of  the 
litigants  is  evidence  as  against  the 
other,  although  a  stranger  to  it. 
QrwiUeaf  v.  J?.,  F,  db  G,  I,  R.  R. 
Co.  408 

8.  Where  such  a  judgment  or  a  deed 
is  so  ancient  that  no  person  living 
can  testifjr  to  acts  of  ownership 
under  it,  it  is  admissible  in  evi- 
dence without  proof  of  contem- 
poraneous possession  of  the  land 
by  the  parties  to  the  judgment  or 
deed.  Id. 

9.  Such  a  judgment  or  deed,  how- 
ever, is  not  sufficient  evidence  to 
establish  title  in  one  who  claims 
under  it,  through  mesne  convey- 
ances, without  showing  some  sub- 
sequent or  modem  possession  by 
those  who  received  later  deeds 
which  go  to  make  up  the  claim- 
ant's chain  of  title.  Id. 

10.  In  an  action  of  ejectment  plain- 
tiff claimed  title  under  a  judgment 
rendered  in  1848  in  a  partition  suit, 
by  which  certain  meadow  laud 
bounded  on  the  Atlantic  ocean,  in- 
cluding the  land  in  question, 
which  was  land  on  the  ocean  beach, 
was  set  oif  to  J.,  one  of  the  parties, 
also  a  deed  to  him  from  the  other 
parties  to  that  action.  There  was 
no  evidence  that  the  land  in  ques- 
tion had  been  occupied  by  J.  or 
his  successors  in  title  for  any  pur- 
pose, or  that  he  was  ever  in  posses- 
sion of  or  exercised  any  acts  of 
ownership  over  the  land  set  off  to 
him,  except  by  assuming  to  con- 
vey it.  Held,X\idX  the  evidence 
failed  to  establish  title  in  plaintiff. 

Id. 

EMINENT  DOMAIN. 

To  make  a  legal  and  permanent 
appropriation  by  the  State,  of  land 
or  water  for  the  use  of  a  canal,  the 
quantity  must  be  definitely  ascer- 
tained and  described  so  that  the 
owner  may  know  how  much  has 
been  taken  and  what  he  is  entitled 
to  be  compensated  for.  Uayden 
V.  State  of  N.  F.  533 


EQUITY. 

1.  While  at  law  the  stipulated  time 
of  performance  of  a  contract  for 
the  sale  of  land  is  of  the  essence 
of  the  contract  it  is  not  essentially 
so  in  equity,  and  when  the  situa- 
tion of  the  parties  and  the  prop- 
erty remains  unchanged  relief  may 
be  granted,    tkkmidt  v.  Reed.  ICo 

2.  Reasonable  diligence,  in  perform- 
ance however,  is  requisite  to  such 
relief  where  there  is  no  acquies- 
cence in  the  delay.  Id, 

3.  Where  the  owner  of  lands  in  a 
city  has  laid  it  out  into  lots,  which 
are  sold  to  different  purchasers, 
each  conveyance  containing  coven- 
ants on  the  part  of  the  grantee 
running  with  the  land  restricting 
the  use  thereof  to  the  purposes  of 
a  private  residence,  or  prohibiting 
the  erection  thereon  of  certain 
specified  structures,  while  a  court 
of  equity  has  power  to  enforce  the 
performance  of  these  covenants, 
the  exercise  of  this  authority  is 
within  its  discretion,  and  where 
there  has  been  such  a  change  in 
the  character  of  the  neighborhood 
as  to  defeat  the  objects  and  pur- 
poses of  the  covenants  and  to  ren- 
der it  inequitable  to  deprive  a 
grantee  or  his  successors  in  title  of 
the  privilege  of  conforming  his 
property  to  that  character,  such 
relief  will  not  be  granted,  and  in 
lieu  thereof  damages  may  be 
allowed.    Amerman  v.  Deane.  855 


ESCHEAT. 

1.  Under  the  provision  of  the  act  of 
1874  (Chap.  261,  Laws  of  1874), 
amending  the  act  of  1845  (Chap. 
115,  Laws  of  1845),  in  reference  to 
aliens  taking  and  holding  lands  in 
this  state,  which  provides  that  if 
an  alien  resident,  or  a  naturalized 
or  native  citizen,  "has  died  or 
shall  hereafter  die  "  holding  a  con- 
veyance of  lands  in  the  state,  pur- 
chased by  such  person,  and  "leav- 
ing persons  who  would  answer  the 
description  of  heirs,"  such  per- 
sons, whether  citizens  or  aliens, 
may  take  and  hold  the  lands  as 
heirs,  etc.,  the  state  surrendered 
its  title  to  lands  acquired  by 
escheat  previous  to  the  passage  of 
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the  act,  of  which  it  had  not  before 
that  time  assumed  in  any  manner 
to  make  disposition,  where  the 
person,  to  whose  title  the  state  so 
succeeded,  died  leaving  alien  heirs. 
WainwrigJU  v.  Low.  818 

2.  S.  died  in  1871,  intestate,  seized 
of  certain  real  estate;  she  left  the 
plaintiff,  an  alien,  her  only  heir  at 
law.  By  an  act  passed  in  1876 
(Chap.  184,  Laws  of  1876),  the  state 
released  its  right  and  interest  in 
the  lands  to  A.,  the  husband  of  8., 
with  the  proviso,  however,  that 
nothing  therein  contained  should 
**  affect  tlie  right  in  said  real  estate 
of  any  heir  at  law."  Before  the 
passage  of  the  act  of  1874,  no  pro- 
ceeding for  escheat  had  been  taken 
by  the  state.  The  trustee  having 
died,  upon  petition  of  A.  a  new 
trustee  was  appointed  by  the 
court,  with  directions  to  convey 
the  premises  to  A.,  which  was 
done.  In  an  action  of  ejectment, 
defendant  claimed  title  under  said 
conveyance  to  A.  Held,  that  upon 
the  passage  of  said  act  of  1874, 
the  title  vested  in  plaintiff,  which 
title  was  not  affected  by  the  act  of 
1876;  that,  therefore,  A.  acquired 
and  conveyed  no  title  or  interest 
by  his  deed;  and  that  judgment 
was  properly  directed  for  plaintiff. 

Id. 

EVIDENCE. 

1.  O.  &  Co.,  who  were  insuranoe 
brokers  and  defendant's  agents, 
issued  to  P.,  a  forwarder  in  New 
York  city,  a  "Uniform  Canal 
Cargo  Policv"  of  insurance,  by 
which  defendant  agreed  to  insure 
the  several  pei-sons  whose  names 
were  indorsed  thereon,  or  in  a  book 
provided  for  that  purpose;  no  risk 
to  be  considered  as  insured  unless 
the  indorsement  was  approved  and 
signed  by  the  company  or  its 
authorized  agents.  A  book  was 
delivered  with  the  policy,  ruled  in 
columns  with  printed  headings, 
one  being  "Signature  of  Ap- 
proval." In  an  action  upon  the 
policy,  plaintiff's  evidence  was  to 
the  effect  that  by  the  course  of  busi- 
ness between  1^.  and  O.  &  Co.,  a 
cargo  to  be  insured  was  entered  by 
P.  in  this  book,  which  was  sent  to 
O.  &  Co.  for  their  approval. 
When  the  risk  was  taken  for  "  the 


harbor  of  New  York,"  the  appro- 
val was  denoted  by  the  word 
" harbor"  written  in  that  column 
opposite  the  name  of  the  assured 
and  the  boat  or  vessel  insured.  P. , 
having  loaded  a  canal  boat,  entered 
in  said  book  the  name  of  the  boat, 
description  of  cargo,  etc.,  and  sent 
it  to  O.  &  Co..  who  wrote  the  word 
't  harbor  "in  said  column.  Held, 
that,  under  the  circumstances,  the 
contract  was  not  so  indefinite  and 
uncei*tain  as  to  render  it  void. 
Petrie  v.  Phenix  Ins,  Co.  137 

2.  The  cargo  in  question  was  shipped 
to  Tarrytown.  Evidence  on  behalf 
of  plaintiff  was  offeretl  and  received 
to  the  effect  that  the  term  "harbor 
of  New  York,"  as  used  in  the  busi- 
ness of  insurance,  included  Tarry- 
town  and  other  pointa  in  the  New 
York  custom-house  district.  HHd, 
that  the  evidence  was  competent. 

Id. 

3.  The  publication,  upon  which  an 
action  for  libel  was  based,  sug- 
gested improper  relations  between 
plaintiff  and  one  S.  The  husband 
of  plaintiff  was  called  as  a  witness 
by  defendant,  and  asked  if  he  had 
had  anv  dispute  or  conversation 
with  his  wife  in  relation  to  S. 
This  was  objected  to  and  excluded 
as  incompetent  under  the  provision 
of  the  Code  of  Criminal  Procedure 
(§  831),  prohibiting  a  husband  or 
wife  from  disclosing,  without  the 
consent  of  the  other,  a  confidential 
communication  made  by  one  to  the 
other.  Held,  no  error.  Warner 
v.  Press  PuUisJiing  Co.  181 

4.  In  an  action  to  recover  damages 
for  alleged  negligence,  resulting  in 
setting  on  fire  and  destroying  cer- 
tain bearing  fruit  trees  upon  plain- 
tiff's premises,  plaintiff's  witnesses 
were  asked  what  the  trees  were 
worth  at  the  time  they  were  killed, 
and  were  permitted  to  answer  un- 
der objection  and  exception.  Held, 
error;  that  the  evidence  tended  to 
show,  not  the  value  of  the  trees 
severed  from  the  soil,  but  their 
value  as  bearing  fruit  trees  con- 
nected with  and  dependent  upon 
the  soil;  that  this  was  not  a  proper 
measure  of  damages.  Dttight  v. 
E.  C.  cC  N.  R.  R  Co.  199 


5. 


While  statements  of  a  person  in- 
jured, expressive  of  his  present 
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'X>ndition,  made  to  a  physician  for 
he  purpose  of  treatment,  may  be 
>roved  in  his  behalf,  statements 
nade  as  to  the  past,  i.e.,  as  to  pains 
¥hich  he  had  suffered  or  disabili- 
ies  he  had  labored  under,  are  not 
competent,  and  error  in  receiving 
iuch  statements  is  not  cured  by 
testimony  on  his  part  that  such 
statements  were  true.  Davidson  v . 
OameU,  228 

In  an  action  of  ejectment  a  judg- 
ment in  partition  which  is  a  Imk  in 
the  chain  of  title  of  one  of  the  liti- 
gants is  evidence  as  against  the 
3ther,  although  a  stranger  to  it. 
Qreenleafy.  B.,  F,  db  C,  I.  B.  B.  Co. 

408 

Where  such  a  judgment  or  a  deed 
is  so  ancient  that  no  person  living 
can  testify  to  acts  of  ownership 
under  it,  it  is  admissible  in  evi- 
dence without  proof  of  contempo- 
raneous possession  of  the  land  by 
the  parties  to  the  judgment  or 
deed.  Id. 

Such  a  judgment  or  deed,  how- 
ever, is  not  sufficient  evidence  to 
establish  title  in  one  who  claims 
under  it,  through  mesne  convey- 
ances, without  showing  some  sub- 
sequent or  modem  possession  by 
those  who  received  later  deeds 
which  go  to  make  up  the  claim- 
ant's chain  of  title.  Id. 

In  an  action  to  foreclose  a  mort- 
gage executed  by  defendants,  who 
were  husband  and  wife,  upon 
lands  of  the  latter  to  secure  their 
joint  bond,  the  wife,  who  alone 
answered,  alleged  that  part  of  the 
consideration  of  the  bond  and 
mortgage  was  a  gambling  debt  due 
the  mortgagee  from  the  husband, 
and  that,  at  time  of  the  execution 
of  the  bond  and  mortgage,  the 
persons  who  would  have  been  en- 
titled to  the  mortgaged  premises 
were  the  defendant's  four  children. 
The  mortgagee  died  prior  to  the 
briuging  of  the  action.  Upon  the 
trial  the  wife  called  the  husband 
as  a  witness  to  prove  the  averment 
as  to  the  consideration  of  the  bond 
and  mortgage;  this  was  objected 
to  and  the  testimony  excluded  on 
the  ground  that  the  witness  was 
incompetent  under  the  Code  of 
Civil  Proceduce  (§  829)  to  testify 
to  conversations    or   transactions 


between  him  and  the  deceased 
mortgagee.  Held,  no  error;  that 
the  provisions  of  the  Revised  Stat- 
utes (1  R.  8.  663,  §§  16,  17),  upon 
which  the  defense  was  based, 
which  declare  all  things  in  action 
and  securities,  any  part  of  the  con- 
sideration for  which  is  money  won 
by  plaving  at  any  game,  to  be 
"utterly  void,"  except  where  the 
securitv  affects  real  estate,  when 
it  shall  be  void  as  to  the  grantee, 
but  shall  inure  to  the  sole  benefit 
of  the  person  entitled  to  the  real 
estate  incase  the  grantor  or  incum- 
brancer had  died  immediately  upon 
the  execution  of  the  instrument, 
could  not  be  construed  as  operative 
to  transfer  to  the  mortgagor's  heirs 
title  to  the  mortgage  alone,  leaving 
the  bond  valid  in  the  hands  of  the 
obligee;  that  the  mortgage  being 
merely  an  incident  of  the  debt,  the 
necessary  effect  of  the  statute  is 
that  the  bond  ^oes  with  it  to  the 
mortgagor's  heirs,  not  absolutely, 
but  only  so  far  as  necessary  to  give 
validity  to  the  mortgage,  and  in 
case  the  amount  of  the  debt  ex- 
ceeded the  value  of  the  land  mort- 
gaged, to  the  extent  of  the  excess, 
the  bond,  if  the  defense  was  sus- 
tained, would  be  utterly  **void," 
and  as  judgment  was  sought 
against  the  witness  for  any  defi- 
ciency, he  was  directly  interested 
in  the  event  of  the  action.  Luetch- 
foi-d  V.  Lord.  465 

10.  In  an  action  by  an  abutting  ownei 
to  restrain  the  operation  of  defend- 
ants' elevated  railroad,  in  a  street 
in  front  of  plaintiff's  premises,  for 
the  purpose  of  showing  the  per- 
manent or  fee  damages,  plaintiff 
was  permitted  to  testify  that  cer- 
tain offers  had  been  made  to  him 
for  the  premises  before  the  con- 
struction of  the  railroad.  Held,  er- 
ror; that  the  testimony  was  simply 
the  declarations  or  opinions  of 
others  as  to  value;  also,  that  for 
such  a  purpose  offers  might  not 
be  proved  even  by  the  parties 
making  them.  Iline  v.  Manhattan 
B.  Co.  477 

11.  Where  in  an  action  by  an  abutting 
owner  against  an  elevated  railroad 
company  to  restrain  the  operation 
of  its  road  in  a  street,  the  ques- 
tion of  fee  damages  is  gone  into 
for  the  purpose  of  determining  the 
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sum  to  be  paid  by  defendant  for  a 
conveyance  of  plaintiffs  rights  in 
the  street  of  which  he  has  been 
deprived,  the  opinions  of  witnesses 
as  to  what  plaintiff's  premises 
would  have  been  worth  if  they 
were  unaffected  by  the  road  and 
its  operation,  is  incompetent. 
Jefferton  v.  N.    Y.  E,  B.  R,  Co. 

488 

12.  In  an  action  upon  a  promissory 
note  indorsed  by  defendant  G.,  he 
answered  to  the  effect  that  he  held 
the  legal  title  to  certain  letters 
patent  owned  by  H.,  in  order  to 
affect  a  sale  thereof  for  H. ;  that 
he  sold  an  interest  therein  to  the 
maker  of  the  note,  which  was 
given  in  part  pavment;  that  at  the 
request  of  H.  the  note  was  made 
payable  to  and  was  indorsed  by 
G.,  in  order  simply  to  show  that  he 
had  properly  discharged  the  trust, 
and  that  the  note  was  afterwards 
wrongfully  diverted  bjr  H.  The 
latter  died  before  the  trial.  Upon 
the  trial  G..  as  a  witness  in  his  own 
behalf,  was  asked  how  it  happened 
that  the  note  was  made  payable  to 
his  order.  This  was  objected  to 
and  excluded  as  incompetent  under 
the  Code  of  Civil  Procedure  (§  828). 
HMf  no  error.   Sallade  v.  Oerlach. 

548 

Wlitii  recitals  in  deed,  alt?u>tigh 

not  evidence  of  facts  incited  as  against 
strangers,  are  cmnpetent  to  skow  that 
entry  was  under  claim  of  title. 

See  McRoberts  v.  Bergman,  73 

When  order  descrtHng  a  high- 


^oay  found  among  old  records  cf  a 
Unon  proper  evidence. 
See  James  v.  Sammis.  289 

A  party's  aion  letter  not  em- 


dence  in  his  oicn  behalf  of  facts  tlierein 
stated  which  are  not  part  of  t?te  res 
gestcB. 

See   E.   M.*s  Son*s    Co.   v.    Smith 
(Mem.).  591 

EXCEPTIONS. 
When  exce])tions  insufficient  to 


present  question  on  appeal. 

See  Mitc/iell  v.  Met.   E.  R.  R,  Co. 
(Mem.).  552 

EXECUTION. 

In  an  action  to  recover  damages  for 
the  alleged  unlawful  taking  and 


conversion  of  certain  goods,  it  ap- 
peared that  prior  to  the  executioD 
of  an  assignment  for  the  benefit 
of  creditors,  the  defendant,  as 
sheriff,  had,  under  two  executions 
against  the  assignors,  levied  upon 
their  goods,  and  a  subsequent  sale 
of  part  of  them,  after  payment  of 
the  execution  left  a  surplus.  Sub- 
sequent to  the  assignment,  and 
while  the  goods  unsold  remained  in 
defendants  possession,  other  exe- 
cutions came  into  his  hands  under 
which  he  claimed  the  right  to  sell 
a  sufficient  quantity  of  the  goods 
remaining  to  satisfy  said  execu- 
tions; the  assignee,  without  admit- 
ting the  defendant's  claim,  in  order 
to  obtain  possession  of  the  roods, 
made  an  arrangement  wiUi  the 
sheriff  in  pursuance  of  which  he 
paid  to  the  latter  under  protest  a 
sum  sufficient,  with  the  surplus  in 
his  hands,  to  make  up  the  amount 
of  the  other  executions,  and  de^ 
fendant  thereupon  released  his 
levy.  Held,  that  the  proof  failed 
to  sustain  the  allegations  of  unlaw- 
ful taking,  and  there  was  no  un- 
lawful conversion  of  tlie  surplus; 
that  the  arrangement  operated  to 
discharge  any  cause  of  action  for 
conversion  and  to  substitute  in  its 
stead  one  for  money  had  and  re- 
ceived.   Freeman  v.  Grant.        ft2 


FINDINGS  OF  LAW  AND 
FACT. 

Where,  upon  the  trial  of  an  action 
before  a  referee,  motions  by  de* 
fendant  for  a  dismissal  of  the  com- 
plaint were  made  before  the  taking 
of  anv  evidence  and  after  plaintiff 
rested,  which  were  not  passed 
upon  by  the  referee,  he  reserving 
his  decision,  and  thereafter  evi- 
dence was  introduced  by  defend- 
ant, and  the  case  submitted  to  the 
referee  without  a  renewal  of  the 
motions  or  calling  for  a  decision 
thereon,  and  subsequently  the  re- 
feree made  his  report,  dismissing 
the  complaint  without  any  findings 
of  fact,  or  requests  to  make  any 
such  findings,  held,  that  the  judg- 
ment was  not  reviewable  here, 
'because  of  the  absence  of  findings 
required  bv  the  Code  of  Civil  Pro- 
cedure (§  1022).  Oilman  v.  Pren- 
tice, 488 
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FORECLOSURE. 

See  MORTGAGB. 


FOREIGN  CORPORATIONS. 

By  the  statute  of  Great  Britain, 
known  as  the  "Passengers'  Act 
1855"  every  passenger  ship  is 
required  to  carry  a  dulv  qualified 
meidica]  practitioner  and  its  owner 
or  charterer  is  required  to  provide 
for  the  use  of  its  passengers  a  sup- 
ply of  proper  and  necessary  medi- 
cines for  their  medical  treatment 
during  the  voyage,  properly 
packra  and  placed  under  the 
charge  of  a  medical  practitioner 
"to  be  used  at  his  discretion." 
In  an  action  to  recover  damages 
against  a  corporation  of  Great 
Britain  for  injuries  alleged  to  have 
been  sustained  by  plaintiff,  a  pas- 
senger on  one  of  its  steamers, 
alleged  to  have  resulted  from  tak- 
ing calomel  furnished  by  the 
steamer's  physician  in  response  to 
a  request  for  "quinine,"  it  ap- 
peared that  defendant  issued  a 
prospectus  to  advertise  its  line, 
which  contained  a  statement  that 
an  experienced  surgeon  was  car- 
ried on  board  each  ship  and  that 
all  medicines  were  supplied  gra- 
tis. Held^  that  defendant  as- 
sumed no  dutv  or  liability  beyond 
those  imposea  by  the  statute,  i.  e., 
to  employ  a  duly  qualified  physi- 
cian, to  provide  a  supply  of  suit- 
able and  necessary  medicines,  prop- 
erly packed  and  labeled  and  to 
provide  a  proper  place  in  which  to 
keep  them;  and  that,  having  com- 
plied with  these  requirements,  for 
errors  and  mistakes  on  the  part  of 
the  physician  thereafter,  it  was 
not  responsible.  Allan  v.  State  S. 
S.  Co.  91 

As  to  liability  of  a  steamsJiip 

company  of  Oreat  Britain  to  passen- 
gersfor  negligence. 

See  Allan  v.  State  Steamship  Co.  91 


FOREIGN  LAWS. 

As  to  liability  of  a  steamsfiip 
company  of  OreM  Britain  to  passen- 
gers for  negligence. 

See  Allan  v.   State  Steamsfiip  Co. 

91 


FORMER  ADJUDICATION. 

1.  P.  died  leaving  him  surviving 
his  widow,  a  daughter  and  ^ye 
nandchildren,  two  of  them  chil- 
dren of  the  daughter,  three  the 
children  of  deceased  sons;  he  died 
seized  of  four  parcels  of  real  estate. 
By  his  will  he  directed  his  execu- 
tors, if  his  widow  consented,  to  sell 
said  real  estate,  invest  one-third  of 
the  proceeds  and  pay  the  income 
therefrom  to  his  widow  during 
her  life  in  lieu  of  dower,  and  after 
her  death  divide  the  principal 
among  his  grandchildren  then  sur- 
viving; one-third  he  gave  to  his 
daughter,  the  other  third  to  his 
daughters-in-law  and  their  chil- 
dren. The  testator  directed  hia 
executors  to  dispose  of  his  residu< 
ary  estate  or  put  it  in  shape  to 
divide  equally  among  his  said 
grandchildren  "whenever  either 
3iall  become  of  a^."  The  will 
then  contained  this  clause:  "It 
may  so  happen  that  my  daughter 
*  *  *  may  live  to  have  other 
children  after  my  death,  and  after 
my  executors  may  have  divided 
my  estate;  in  that  case,  it  is  my 
wish  that  they  come  in  and  share 
in  the  estate  left  my  wife  after  her 
death  in  preference  to  the  others, 
so  that  all  my  grandchildren  may 
eventually  receive  the  same 
amount."  The  widow  refused  ta 
accept  the  provision  made  for  her. 
In  pursuance  of  a  judgment  in  a 
suit  for  the  partition  and  sale  of 
the  four  parcels,  three  of  them 
were  sold,  one-third  of  the  pro- 
ceeds being  brought  into  court  and 
the  proceeds  invested,  the  income 
to  be  paid  to  the  widow  during 
life  as  and  for  her  dower  interest. 
Thereafter,  and  during  the  life  of 
the  widow  and  before  a  division 
of  the  residuary  estate,  a  child  waa 
bom  of  the  testator's  daughter. 
The  original  judgment  in  the  par- 
tition suit  provided  that  the  prin- 
cipal of  the  one-third  directed  to 
be  invested  for  the  benefit  of  the 
testator's  widow  should  at  her 
death  be  divided  among  the  sur- 
vivors of  the  five  grandchildren, 
"subject  to  open  and  let  in  and 
share  in  the  same  "  any  child  the 
testator's  daughter  "shall  have 
previously  had  lawfully  bom  to 
her  after  the  death  of  said  tes- 
tator, who  shall  then  survive,  and 
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provided  also  that  if  previously  to 
the  birth  of  said  after-bom  child 
a  division  of  the  residuary  estate 
of  the  said  testator  shall  have  been 
made,  *  ♦  «  then  said  after- 
born  child  shall  be  preferred  out 
of  the  said  principal  sum  ♦  *  « 
to  the  extent,  so  far  as  may  be,  of 
making  them  equal  with  said  five 
granddiildren."  It  was  claimed 
that  by  this  provision,  G.,  the 
after-bom  child  could  not  share 
because  born  previous  to  the  dis- 
tribution of  the  residuary  estate. 
Ileld,  untenable;  also,  that,  if  nec- 
essary, the  court  would  have  power 
to  amend  the  j  udgment.  Hotaling 
V.  Marsh,  29 

2.  In  an  action  brought  before  the 
birth  of  G.  to  obtain  a  construction 
of  the  residuary  clauses  of  the  will, 
it  was  adjudged  that  the  residuary 
estate  vested  at  the  time  of  the  tes- 
tator's death  in  his  five  grandchil- 
dren, subiect  to  open  and  let  in 
any  child  lawfully  born  of  the  tes- 
tator's daughter  previous  to  either 
of  the  five  grandcliildren  coming 
of  age,  and  as  one  of  said  grand- 
children had  arrived  of  age  and  no 
■child  had  been  bom  of  the  daugh- 
ter, that  no  child  so  bom  thereafter 
*'  would  be  entitled  to  any  share  in 
the  said  residuair  estate."  Held, 
that  assuming  G.  was  bound  by 
said  judgment,  it  did  not  affect  her 
right  to  share  in  the  principal  of 
the  one-third  set  apart  for  the 
widow;  that  it  only  determined  her 
right  to  share  in  the  residuary 
estate,  which  she  did  not  claim. 

Id, 

S.  Upon  an  accounting  by  the  ex- 
ecutors, G.,  then  an  infant,  ap- 
peared by  guardian.  The  surro- 
gate, in  his  final  decree,  distributed 
the  residuary  estate  among  the 
other  grandchildren,  excluding  G. 
Held,  assuming  the  decree  to  be 
binding  upon  her,  it  did  not  affect 
the  question  under  consideration 
here.  Id, 

FRAUD. 

1.  Defendant  issued  to  plaintiff  a 
policy  of  insurance  upon  a  build- 
mg:  the  legal  title  thereto  was  in 
plaintiff's  son.  Plaintiff  was  in 
possession  under  a  verbal  agree- 
ment, whereby  he  was  to  occupy 
the  premises  during  his  life,  and 


in  consideration  thereof  to  keep  the 
building  insured,  in  repair,  and  to 
pay  the.  taxes.  The  policy  pro- 
vided that  it  would  be  void  if, 
without  notice  ,to  the  company 
and  permission  therefor  indorsed 
on  the  policy,  the  interest  of  the 
insured  was  other  than  absolute 
owner^ip.  Plaintiff  informed  de- 
fendant's general  agents,  who  is- 
sued the  policy,  that  his  son  had 
bought  the  property  for  him;  that 
he  was  to  have  it  as  a  home  as  long 
as  he  lived,  and  was  to  insure  it. 
The  amount  of  the  insurance  was 
$1,100.  A  loss  having  occurred, 
plaintiff,  upon  the  representations 
of  the  defendant's  adjuster  that 
the  policy  w^as  void  by  reason  of 
the  breach  of  the  condition  as  to 
title,  agreed  to  accept  $400  in  set- 
tlement of  his  claim.  He  received 
a  draft  for  that  sum  upon  defend- 
ant, drawn  by  its  general  agent, 
payable  to  his  order,  and  executed 
a  paper  canceling  the  policy,  which 
he  aelivered  to  the  agent;  there- 
after he  offered  to  return  the  draft 
and  demanded  full  payment  of 
the  loss,  which  was  refused.  In 
an  action  to  set  aside  the  com- 
promise and  cancellation,  and  to 
recover  upon  the  policy,  the  court 
found  that  the  settlement  was 
procured  by  the  statement  so  made 
by  the  adjuster,  and  that  plaintiff 
was  entitled  to  the  relief  sought. 
Held,  no  erroi*;  that  there  was  not 
simply  a  mistake,  but  a  surrender 
of  legal  rights  intentionally  in- 
duced by  false  representation  as  to 
the  law;  that  this  constituted  fraud. 
Berry  v.  Am,  C,  In».  Co,  49 

The  parties  entered  into  a  contract 
by  which  plaintiff  agreed  to  sell 
and  defendant  to  purchase  a  cer- 
tain lot  in  the  city  of  New  York; 
the  latter  refused  "to  perform  the 
contract  because  of  the  filing  of  a 
lis  pendens  a  few  days  before  the 
making  of  the  contract,  in  an  action 
to  have  certain  deeds  and  other 
instruments  affectine  the  title  to 
the  block  of  which  the  lot  formed 
a  part,  declared  void.  Neither 
the  plaintiff  here  nor  her  grantor 
were  made  parties  to  that  action. 
The  complaint  therein  alleged  that 
P.,  the  former  owner  of  the  block, 
when  he,  by  reason  of  extreme  old 
age,  was  ''mentally  weftk,  inoom- 
petent  and  unsound  of  mJnd,  in- 
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[>ab1e  of  attending  to  business 
rsonally,  and  incapable  and  in- 
mpetent  to  understand  and  com- 
shend  properly  the  nature  of  a 
siness  transaction/'  and  when 
tirely  under  the  control  of  S., 
)  a^ent,  through  force  and  fraud 
acticed  upon  him  by  S.,  who 
ks  bribed  thereto  by  the  defend- 
t,  acting  in  pursuance  of  a 
iudulent  scheme  and  conspiracy 
tared  into  between  them  to  ob- 
in  title  to  the  property,  caused 
d  influenced  P.  to  make  a  con- 
ict  agreeing  to  convey  the  pro- 
irty  in  question  to  JE.,  one  of 
e  defendants,  in  exchange  for 
her  real  estate,  and  subsequently 
'ocured  P.  to  execute  such  a  con- 
$yance;  which  contract  and  con- 
syance  was  in  fraud  of  the  rights 
'  plaintiff  in  that  action  as  neir 
.  law  and  legatee  of  P.  Held, 
lat  the  averments  of  the  com- 
laint  were  not  sufficient  to  justify 
finding  that  P.  was  insane  when 
9  executed  the  contract  and  deed, 
at  that  the  gravamen  of  the  action 
as  fraud;  that,  as  it  was  con- 
3ded  that  plaintiff  here  took  title 
)  the  lot  in  question  in  good 
ilth,  paying  a  full  consideration, 
is  title  was  not  affected  by  the 
raud  (2  R.  S.  137,  §  5),  and  that 
laintiff  was  entitled  to  a  iudg- 
lent  for  specific  performance. 
ildrieh  v.  Bailey,  85 

To  constitute  a  cause  of  action  f oi 
raudulent  representations  on  the 
»art  of  the  vendor  on  sale  of  prop- 
rty,  it  is  necessary  to  show  not 
rnly  a  false  statement  or  repre- 
entation  as  to  the  property  but 
hat  such  representations  were 
oade  with  intent  to  deceive,  and 
hat  the  accomplishment  of  this 
ntent  was  the  result  of  the  vendee's 
eliance  upon  the  representations. 
MclrUyre  v.  BueU.  192 

Where  in  an  action  to  recover  the 
3urchase-price  as  agreed  to  be 
paid  under  a  contract  for  the  sale 
>f  property,  defendant  sets  up  as 
\  counter-claim  a  cause  of  action 
for  fraud  on  the  part  of  the 
i^endor  in  the  sale,  as  defendant 
does  not  proceed  in  disaffirmance 
of  the  contract,  it  remains  effect- 
ual, subject  only  to  such  damages 
as  defendant  may  have  sustained 
from  the  fraud  alleged;  in  sucji 


case,  therefore,  restoration  by  the 
defendant  of  anything  received 
under  the  contract  is  not  essential. 

Id. 

5.  Plaintiff,  who  owned  what  was 
termed  "  a  locator's  mining  claim  ** 
in  government  lands,  contracted 
to  convev  the  same  to  a  company 
to  be  formed  to  develop  the 
''lode,"  defendants,  as  part  of  the 
(Consideration,  agreeing  to  pay  a 
sum  named.  The  claim  was  con- 
veyed as  agreed.  In  an  action  to 
recover  a  portion  unpaid  of  the 
purchase-money,  defendants  set  up 
as  a  counter-claim  that  plaintiff,  to 
induce  them  to  enter  into  the 
agreement,  falsely  and  fraudu- 
lently representee!  that  he  was 
seized  of  the  whole  lode,  when  he 
had,  in  fact,  previously  conveyed 
his  right  to  one-third  of  the  surface 
ground  of  the  lode  to  a  niece, 
whereby  they  sustained  damage. 
Plaintiff  denied  making  any  false 
representations,  and  testified  that 
he  informed  defendants  that  he 
had  given  to  his  niece  one-third  of 
the  surface.  A  deed  to  the  niece 
was  given  in  evidence.  The  court 
charged  that  it  conveyed  the  right 
to  the  surface  onl^,  and  did  not 
impair  plaintiff's  nght  to  the  mate- 
rials beneath.  To  this  defendants 
excepted.  The  jury  found  for 
plaintiff  on  the  issue  of  fraud. 
Held^  that  whether  the  deed  con- 
veyed one-third  of  the  whole  claim 
or  a  right  only  to  one-third  of  the 
surface,  if  plaintiff  represented 
that  he  owned  the  whole,  the 
falsity  of  the  representation  was 
established;  but  that  the  jury  hav- 
ing found  with  plaintiff  on  this 
issue,  the  construction  of  the  deed 
was  immaterial,  so  far  as  the 
counter-claim  was  concerned,  and 
so.  If  erroneous,  was  not  ground 
for  reversal;  that  had  the  jury 
been  instructed  that  the  deed  con- 
veyed one-third  of  the  mine  instead 
of  one-third  of  the  surface  only, 
this,  conceding  it  to  be  correct, 
would  not  alone  have  warranted 
a  finding  of  fraud,  as  while  it 
would  show  a  mistake  on  the  part 
of  plaintiff  as  to  the  construction,  ^ 
it  would  not  establish  any  fraudu- 
lent intent.  Id, 

6.  It  teems,  where  a  lessor  of  prem- 
ises for  a  residence,  knowing  at 


638 


INDEX. 


the  time  of  the  execution  of  the 
lease  of  the  existence  of .  secret  de- 
fects or  conditions  rendering  the 
building  unfit  for  a  residence, 
fraudulently  represents  to  the  les- 
see that  they  do  not  exist,  or 
fraudulently  conceals  their  exist- 
ence, if  the  lessee  abandons  the 
house  biecause  thereof,  he  will  not 
be  liable  for  rent  subsequently  ac- 
cruing.   Daiy  V.  Wiie,  306 

7.  It  seems,  also,  that  in  case  a  party 
for  the  purpose  of  inducing 
another  to  contract  with  him, 
states  that  a  material  fact  does  or 
does  not  exist,  without  having 
knowledge  of  the  truth  of  the 
statement  and  without  having 
reasonable  grounds  for  believing 
it  to  be  true,  he  is  liable  in  fraud, 
if  the  statement  is  relied  on  and 
is  subsequently  found  to  be  false, 
although  he  had  no  actual  knowl- 
edge 01  its  untruth.  Id. 

6.  An  intentional  withholding  and 
secreting  by  the  assignor  of  assets 
of  a  substantial  value  from  the  pos- 
session of  the  assignee,  is  a  fraud 
upon  the  rights  of  creditors  of  the 
assignor,  and  renders  a  general 
assignment  for  the  benefit  of  cred- 
itors void.   Goursey  v.  Morion.  656. 

^.  Ever^  party  must  be  deemed  to 
have  intended  the  natural  and  in- 
evitable consequences  of  his  own 
acts,  and  so,  when  they  are  volun- 
tary and  necessarily  operate  to  de- 
fraud others,  he  will  be  deemed  to 
have  intended  the  fraud.  Id. 


FRAUDS  (STATUTE  OP). 
■  See  Statute  op  Frauds. 

FRAUDULENT  CONVEYANCES 

See  AssiOKMENT  (for   Beneft  of 
Creditors). 

GIFT. 

In  an  action  under  the  Code  of  Civil 
Procedure  (§§  1688,  1639)  to  deter- 
mine conflicting  claims  to  real 
property,  plaintiff  claimed  title 
under  a  deed  from  D.,  her 
deceased  husband;  defendants 
claimed    as    his    heirs    at    law. 


Plaintiff's  evidence  was  to  the 
effect  that  D.,  a  few  days  before 
his  death,  sent  for  one  A.,  asked 
him  to  draw  a  deed  of  his 
property  to  his  wife,  giving  to 
ikim  an  old  deed  of  the  premises 
in  question,  and  stating  that  he 
wished  to  give  to  her  all  of  his 
property,  real  and  personal,  in  con- 
sideration of  $3,000  she  had  paid 
to  him,  and  other  considerations. 
A.  drew  the  deed,  which  was  exe- 
cuted and  acknowledged  by  D.,  a 
notary  being  in  attendance  at  his 
request  to  take  the  acknowledg- 
ment. D.  then  delivered  it  to  A., 
with  instructions  to  retain  it  for 
his  wife  until  after  bis  death,  and 
then  have  it  recorded.  Hdd,  that 
the  transaction  was  not  an  at- 
tempted testamentary  disposition 
of  property,  but  a  ^ ift  by  deed; 
that  to  perfect  the  gift  it  was  not 
essential  that  the  delivery  should 
have  been  to  plaintiff,  but  the  de- 
livery to  A.  for  her  use  was  suffi- 
cient, and  upoa  such  delivery  the 
title  passed  to  plaintiff.  VUfen- 
dcrf^r,  Diefendvrf,  100 


HEIRS. 

1.  To  cut  off  the  right  of  an  heir  to 
inherit  there  must  be  a  legal  de- 
vise; mere  words  of  disinheritance 
are  insufficient  to  effect  that  pur- 
pose.    Galkbgfier  v.  Crot^cs.       888 

2.  Where,  therefore,  a  testator  fails 
to  make  a  legal  devise  of  his 
realty,  or  having  legally  devised  it, 
the  devise  fails  for  any  cause,  the 
heir  will  inherit  notwithstanding 
there  is  an  express  provision  in  the 
will  that  he  shall  not  take  anv 
part  of  the  estate.  Id, 


HIGHWAYS. 

1.  While  the  Hudson  river  is  a  high- 
way for  the  passage  of  vessels, 
that  portion  of  it  which  is  em- 
braced within  the  boundaries  of  a 
city  is  not  one  of  its  highways, 
so  as  to  burden  it  with  the  duty  of 
removing  obstructions  and  keep- 
ing it  safe  for  navigation.  CotmleM 
V.  City  of  Albany.  \4h 

2.  Plaintiff,  whil^ridine  upon  a  load 
of  hay  along  one  ox  defendant's. 
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highways,  was  injured  by  being 
swept  from  the  load  by  the  limbs 
of  a  tree,  which  overhung  the 
traveled  track.  On  trial  of  an 
action  to  recover  damages  on  the 
ground  of  alleged  negligence  of 
defendant's  commissioners  of  high- 
ways, the  court  charged  as  lol- 
lows:  "  Notice  must  be  proven  of 
the  existence  of  the  obstruction  a 
sufficient  length  of  time,  from 
which  a  jury  may  say  a  commis- 
sioner ought  to  have  known  it. 
Kow  it  is  nothing  of  any  conse- 
quence that  thousands  have  passed 
there  without  injury.  If  this  ob- 
struction existed  so  long  that  a 
vigilant  officer  should  have  known 
of  its  existence,  they  are  liable." 
In  accordance  with  requests  of 
defendant's  counsel,  the  court  then 
charged  in  substance  that  the  jury 
had  a  right  to  take  into  considera- 
tion, in  determining  whether  the 
commissioners  were  chargeable 
witl)  notice,  the  fact  that  people 
driving  on  loads  of  hay  had  passed 
under  this  tree  without  difficulty; 
also  the  fact  that  no  complaint 
had  been  made  to  the  commis- 
sioners. Said  counsel  then  ex- 
cepted to  the  sentence  in  the  charge 
that  ''it  is  nothing  of  any  con- 
sequence that  thousands  passed 
there  without  injury."  Held,  un- 
tenable. EiMer  v.  Town  of  WaU- 
kiU,  222 

S.  It  appeared  that,  before  the  time 
of  the  accident,  a  city  was  incor- 
porated which  embraced  territory 
belonging  to  the  town,  and  that 
the  commissioners  of  highways, 
for  whose  negligence  the  town 
was  sought  to  be  made  liable, 
were  elected  before  the  incorpora- 
tion by  electors  of  the  town,  in- 
cluding those  who  resided  within 
the  present  limits  of  the  city.  De- 
fendant claimed  that  the  city  was 
jointly  liable,  and  should  have 
been  made  a  party.  Held,  unten- 
able. Id, 

4.  It  appeared  that  defendant  had 
occasionally  traveled  on  this  high- 
way, but  never  before  on  a  load  of 
hay,  and  he  testified  that  he  never 
had  had  occasion  to  observe  how 
low  the  branches  of  the  apple  tree 
hung,  or  how  far  they  extended. 
Defendant's  highway  commission- 
ers gave  testimony  to  the  effect 


that  they  had  never  known  any 
difficulty  from  said  tree,  and  that 
any  danger  therefrom  was  not  ob- 
vious to  them.  Defendant  claimed 
that  the  danger  was  so  apparent 
that  plaintiff  and  the  driver  of  the 
load  were,  as  matter  of  law, 
chargeable  with  contributory  neg- 
ligence.   Held,  untenable.         Jd. 

5.  In  an  action  for  alleged  trespass 
in  entering  upon  plaintiff's  land  in 
the  town  of  Huntinsrton,  and  tak- 
ing down  his  fence,  the  defense 
was  that  the  locus  in  quo  was  part 
of  a  public  highway  which 
bounded  plaintiff's  premises  on 
the  south,  upon  which  the  fence 
encroached  and  that  it  was  re- 
moved by  order  of  the  highway 
commissioners.  It  appear^  that 
in  1869,  the  fence  on  the  south  side 
of  the  highway  which  had  been 
located  there  for*  over  forty  years 
was  moved  south,  which  consti- 
tuted the  alleged  encroachment 
claimed  by  the  defendants.  With 
a  view  to  proceedings  for  removal 
of  the  fence  under  the  provisions 
of  the  Revised  Statutes  (1  R.  8. 
501-526,  §§  100-108,  as  amended 
by  chap.  245,  Laws  of  1873),  which 
declares  that  all  roads  not  recorded 
which  have  been  used  as  public 
highwajs  for  twenty  years,  sliall 
be  considered  such,  and  authorizes 
proceedings  for  removal  of  en 
croachments,  the  commissioners  of 
highways  of  the  town  in  1885, 
made  an  order  purporting  to  define 
and  describe  the  highway,  which 
with  a  map  thereof,  was  made  of 
record  in  the  town.  In  1886,  the 
commissioners  made  an  order  de- 
scribing the  alleged  encroachment, 
and  directing  the  removal  of  the 
fence.  This  order  with  a  notice 
annexed  was  served  upon  plaintiff, 
and  after  sixty  days,  under  direc- 
tion of  the  commissioners,  the 
fence  was  removed  by  defendants. 
It  was  claimed  by  plaintiffs  that 
said  statutory  provisions  were  not 
effectual  to  support  the  proceed- 
ings, because  prior  to  1864,  they 
had  no  application  to  the  town, 
it  being  governed  by  special  acts 
(Chap.  14,  Laws  of  1789;  chap.  56, 
Laws  of  1830).  These  acts  were 
repealed  by  the  act  of  1864  (Chap. 
514,  Laws  of  1864),  and  by  the  act 
of  1865  (Chap.  6,  Laws  of  1865) 
the  general  statutes  were  extended 
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to  the  counties  named  in  said 
special  acts.  Held,  that  as  at  the 
time  of  the  encroachment  and  of 
said  order,  the  road  had  been  used 
as  a  public  highway  for  twenty 
years,  it  was  within  and  subject 
to  said  provisions  of  the  Revised 
Statutes;  that  the  amendment  in 
1878,  in  reference  to  the  removal 
of  encroachments,  merely  gave  an 
additional  remedy,  which  was 
available  although  it  did  not  exist 
at  the  time  of  encroachment. 
Jamu  v.  SammU.  239 

6.  Also  heJd^  that  prior  to  said  stat- 
utes of  1864  and  1865,  the  provis- 
ions of  the  Revised  Statutes,  as 
they  then  were,  were  effectual  in 
the  counties  named  in  the  special 
acts,  as  they  were  not  in  conflict 
but  were  consistent  with  them, 
and  for  purposes  for  which  no  pro- 
vision was  made  in  the  local  stat- 
utes. Id. 

'  7.  Defendants  introduced  in  evidence 
a  paper  found  among  the  old  re- 
cords of  the  town,  purporting  to 
be  an  order  made  in  1746,  by  the 
town  commissioners  "in  pursu- 
ance of  an  order  of  General  As- 
sembly," which  described  the 
highway  in  question.  Ileld,  that 
the  order  was  properly  received  in 
evidence  and  that  it  was  within 
the  statutory  power  of  the  com- 
missioners to  make  it.  (Chap.  575. 
Col.  Laws  1732;  chap.  686,  Col. 
Laws  1739.)  Id, 

8.  It  was  claimed  that  the  notice 
served  by  the  commissioners  upon 

Slaintiff  was  defective  in  that  it 
id  not  specify  the  breadth  of  the 
road  originally  intended  as  re- 
quired by  the  statute  (1  R.  S.  526, 
§  103,  as  amended  by  chap.  245, 
Laws  of  1878).  Held,  untenable; 
that  the  order  contained  it,  and  as 
this  was  annexed  to  and  served  with 
the  notice,  they  practically  consti- 
tuted a  single  document  and  this 
was  sufficient;  that  it  was  not  es- 
sential that  the  specification  should 
appear  in  both  notice  and  order. 

Id, 

9.  In  an  action  by  an  abutting  owner 
to  restrain  the  operation  of  defend- 
ant's elevated  railroad,  in  a  street 
in  front  of  plaintiff's  premises,  for 
the  purpose  of  showing  the  per- 
manent or  fee  damages,  plaintiff 


was  permitted  to  testify  that  cer- 
tain offers  had  been  made  to  him 
for  the  premises  before  the  con- 
struction of  the  raidroad.  HM, 
error;  that  the  testimony  was  sim- 
ply the  declarations  or  opinioDS  of 
others  as  to  value;  also,  that  for 
such  a  purpose  offers  might  not  be 
proved,  even  by  the  parties  mak- 
ing them.  Hins  v.  Manhattan  R. 
Co.  477 

10.  Where  in  an  action  by  an  abut- 
ting owner  against  an  elevated 
railroad  company  to  restrain  the 
operation  of  its  road  in  a  street, 
the  question  of  fee  damages  is 
gone  into  for  the  purpose  of  de 
termining  the  sum  to  be  paid  by 
defendant  for  a  conveyance  of 
plaintiff's  rights  in  the  street  of 
which  he  has  been  deprived,  the 
opinions  of  witnesses  as  to  what 
plaintiff's  premises  would  have 
been  worth  if  they  were  unaffected 
by  the  road  and  its  operation,  is 
incompetent.  Jeffeiwn  v.  N.  T. 
E.  R.  R,  Co.  483 

11.  To  questions  calling  for  such 
testimony  defendant  objected, 
"as  incompetent  ♦  *  •  and 
coniectural,  *  *  *  and  not 
within  the  competency  of  any 
witness."  Hdd,  that  the  objec- 
tions were  sufficient  to  present  the 
question.  Id 

HUSBAND  AND  WIFE. 

The  publication  upon  which  an  ac- 
tion for  libel  was  based  suggested 
improper  relations  between  plain- 
tiff and  one  S.  The  husband  of 
plaintiff  was  called  as  a  witness  by 
defendant,  and  asked  if  he  had 
any  dispute  or  conversation  with 
his  wife  in  relation  to  S.  This 
was  objected  to  and  excluded  as 
incompetent  under  the  provision 
of  the  Code  of  Criminal  Procedure 
(§  831),  prohibiting  a  husband  or 
wife  from  disclosing,  without  the 
consent  of  the  other,  a  confidential 
communication  made  by  one  to 
the  other.  Held,  no  error.  Wamer 
v.  Press  Publishing  Co,  181 


INDL/O^S. 

1.  In  an  action  of  ejectment  brought 
by  plaintiff  pursuant  to  the  act  of 
1845  (Chap.  150,  Laws  of  1845), 
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plaintiff  claimed  title  under  the 
treaty  of  1802,  between  it  and  the 
Holland  Land  Comi^any,  and  a 
deed  executed  in  pursuance  thereof 
by  which  a  portion  of  tlie  south  line 
of  the  lands  reserved  and  released 
to  said  plaintiff  is  described  as 
running  west  from  a  post  a  certain 
number  of  chains.  The  descrip- 
tion closes  with  a  statement  that 
the  lands  described  were  to  be  held 
by  plaintiff  '*  in  the  same  manner 
and  by  the  same  terms  as  the  lands 
reserved  "  by  plaintiff  by  a  treaty 
or  convention  entered  into  Septem- 
ber 15, 1797.  The  description  also 
referred  to  a  meridian  line  in  the  1 
east  line  of  the  tract  and  to  artifi- 
cial monuments  placed  at  the  cor- 
ners. Under  the  treaty  of  1797  a 
survey  of  the  lands  was  made  and 
the  line  plainly  marked;  the  me- 
ridian line  referred  to  in  the  treaty 
of  1802  was  located  by  and  tlie 
monuments  placed  under  that  sur- 
vey. If  the  south  line  was  to  be 
taken  as  a  straight  one  between 
the  two  points  given^  the  land  in 
question  would  be  included  in  the 
reservation,  but  it  was  not  included 
by  the  south  line  as  shown  by  tlie 
survey.  It  also  appeared  that  the 
south  line  as  defined  by  the  marks 
and  monuments  had  been  treated 
and  designated  as  the  southern 
boundary  from  the  earliest  time 
within  the  memory  of  witnesses; 
that  a  fence  had  been  erected  upon 
it  in  1829,  whicli  has  since  re- 
mained, and  the  lands  south  of  it 
have  been  occupied  by  defendant 
and  his  predecessors  in  title.  Held, 
that  the  evidence  authorized  the 
conclusion  tliat  the  line  as  survey ('d 
was  the  southern  boundary  of  the 
reservation,  and  so  sustained  a 
verdict  for  defendant.  Scnera  Na- 
tion Indians  v.  Ihigabomn.         492 


2.  Pursuant  to  an  act  of  congress  of 
1878  (Chap.  139),  authorizing  a  re- 
survey  of  the  reservation,  a  survey 
was  made  and  duly  approved;  by 
this  the  south  line  in  question  was 
run  as'  a  straight  line;  plaintiff 
claimed  under  this  survey.  Ikld, 
that  the  survey  so  made  did  not, 
by  changing  the  location  of  tlie 
line,  have  the  effect  to  enlarge  the 
reservation.  Id, 


8.  It  was  claimed  on  behalf  of  plain- 
tiff that  the  Indians,  being  wards 
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of  the  nation,  could  not  be  bound 
by  practical  location  founded  on 
acquiescence.  Held,  untenable; 
that  as  plaintiff's  right  to  sue  was 
given  by  and  dependent  upon  the 
said  act  of  1845,  which  provides 
that  actions  **  maybe  brought  and 
maintained  *  *  *  in  tlie  same 
manner  *  *  *  as  if  brought 
by  citizens  of  the  state,"  in  adopt- 
ing the  remedy,  it  was  taken  sub- 
ject to  the  conditions.  Id, 


INJUNCTION. 

.  One  B.  owned  a  block  of  land  in 
the  citv  of  New  York,  which  he 
divi<led  into  lots  for  private  resi- 
<lences  and  conveyed  to  different 
parties  by  deeds,  each  of  which 
contained  a  covenant  on  the  part 
of  the  grantee,  his  heirs  and  as- 
signs, not  at  any  time  thereafter  to 
erect,  suffer  or  permit  upon  the 
premises  conveyed  any  tenement- 
house,  which  covenant  it  was 
agreed  should  run  with  the  land.  In 
an  action  against  one  who,  through 
various  mesne  conveyances,  all  of 
which  contained  said  restrictions, 
had  become  the  owner  of  a  lot  in 
said  block,  brought  by  the  owner  of 
another  lot,  used  as  a  private  resi- 
dence, to  restrain  a  violation  of  the 
covenant,  it  was  proved  that  the 
entire  surrounding  neighborhood 
had  been  mostly  built  up  with  flats 
or  tenement-houses;  that  the  tene- 
ment-house defendant  was  building 
was  a  large  one,  and  he  had  ex- 
pended large  sums  thereon.  The 
trial  court  refused  a  permanent  in- 
junction, but  fixed  the  permanent 
damages,  i.  e.,  the  difference  in 
value  of  plaintiff's  pn»mises  with 
and  without  defendant's  tenement 
building,  and  awarded  an  injunc- 
tion restraining  the  defendant  from 
renting  her  building  to  any  tenant 
until  such  damages  and  the  costs 
were  paid.  Held,  no  error;  that 
the  court  in  aw^arding  damages 
was  not  confined  to  those  sustainwl 
before  the  commencement  of  the 
action.     Atncrman  v.  Deane.     355 

,  The  provision  of  the  act  author- 
izing the  election  of  special  county 
judges  and  surrogates  in  certain 
counties  (Chap.  8w,  Laws  of  1849, 
as  amended  by  chap.  108,  Laws  of 
1851),  which  provides  that  a  special 

81 


642 


INDEX. 


surrogate  so  elected  "  shall  possess 
all  the  powers  and  perform  all  the 
duties  which  are  possessed  and  can 
be  performed  by  a  a)unty  judge 
out  of  court,"  was  not  repealed  by 
the  Code  of  Civil  Procedure. 
Aldinger  v.  Pug/i.  403 

8.  Accordingly  ?i£l(f,  that  a  special 
surrogate,  elected  for  the  county 
of  Oneida,  had  power  to  grant  an 
injunction  in  a  case  where  the 
county  judge  would  have  had 
jurisdiction  (('ode  ("iv.  Pro.  606), 
and  that  one  violating,  an  onier  so 
granted  was  properly  adjudged  in 
contempt.  Id. 

4.  In  an  action  to  restrain  defendant 
from  so  obstructing;  the  waters  of  a 
creek  as  to  cause  them  to  flow  back 
upon  plaintiff's  land,  it  appeared 
that  G.  formerly  owned  plamtiff's 
lot  and  that  or  defendant  below. 
Upon  the  lot  now  owned  by  de- 
fendant was  a  mill  and  a  dam  w'hich 
liad  been  maintained  for  many 
years,  which  dam,  when  the  pond 
was  full,  set  back  the  waters  of 
the  creek  upon  the  lot  now  owned 
by  plaintiff.  G.  executed  a  mort- 
gage upon  part  of  plaintiff's  lot, 
covering  that  portion  so  over- 
flowed, without  reserving  the 
right  to  flow  any  part  of  it.  At 
tlwt  time  the  mill  was  in  operation, 
but  the  water  in  the  pond  was  low. 
G.  thereafter  conveyed  both  lots  to 
defendant.  The  mortgage  was 
foreclosed,  and,  pursuant  to  judg- 
ment of  foreclosure,  the  mortgaged 
premises  were  sold  and  conveyed 
by  referee's  deed  to  plaintiff. 
There  was  no  reservation  in  the 
judgment,  or  in  the  referee's  deed, 
of  any  right  to  flow  any  part  of 
the  premises.  Prior  to  the  sale 
and  conveyance,  the  dam  was  car- 
ried away,  and  it  did  not  appear 
that,  at  the  time  of  the  execution 
of  the  mortgage  or  the  referee's 
deed,  any  portion  of  plaintiff's  lot 
was  overflowed,  or  that  there  was 
any  visible  sign  of  previous  over- 
flow. Defendant  commenced  re- 
building the  dam  with  intent  to 
carry  it  up  to  its  former  height.  It 
did  not  appear  that,  in  order  to 
operate  defendant's  mill  with  sub- 
stantially undiminished  efticiency, 
it  was  necessary  to  maintain  the 
dam  at  full  height,  or  at  such  a 
height  as  would  cause  the  overflow 


of  plaintiff's  land.  Beld,  that  there 
was  no  implied  reservation  of  the 
right  to  overflow;  and  that  a  per- 
manent injunction  was  properly 
granted.   WeUs  v.  Oai-butt.        4S0 


INSANE  PERSONS. 

1.  Assuming  that  a  deed  executed 
by  an  insane  person  is  not  voidable 
merely,  but  absolutely  void,  to  es- 
tablish its  invalidity,  it  must  ap- 
pear that  the  grantor  was.  at  the 
time  he  executed  it,  wholly,  abso- 
lutely and  completely  unable  to 
undei'stand  or  comprehend  the 
nature  of  the  transaction.  Aldrich 
V.  Bailey,  ^ 

2.  The  parties  entered  into  a  con- 
tract by  wliich  plaintiff  agreed  to 
sell  and  defendant  to  purchase  a 
certain  lot  in  tlie  city  of  New  York; 
the  latter  refused  to  perform  the 
contract  because  of  the  filing  of  a 
lis  pendens  a  few  days  before  the 
making  of.  the  contract,  in  an  ac- 
tion to  have  certain  deeds  and 
other  instruments  affecting  the 
title  to  the  block  of  which  the  lot 
formed  a  part,  declared  Toid. 
Neither  the  plaintiff  here  nor  her 
grantor  were  made  parties  to  that 
action.  The  complaint  therein 
alleged  that  P.,  the  former  owner 
of  the  block,  when  he,  by  reason 
of  extreme  old  age,  was  *'  mentally 
weak,  incompetent  and  unsound  cf 
mind,  incapable  of  attending  to 
business  personally,  and  incapable 
and  incompetent  to  understand  and 
comprehend  properly  the  nature  of 
a  business  transaction,"  and  when 
entirely  under  the  control  of  S., 
his  agent,  througli  force  and  fraud 
practiced  upon  him  by  S.,  who  was 
bribed  theieto  by  the  defendant, 
acting  in  pursuance  of  a  fraudu- 
lent scheme  and  conspiracy  entered 
into  between  them  to  obtain  title 
to  the  property,  caused  and  influ- 
enced P.  to  make  a  contract  agree- 
ing to  convey  the  property  in 
question  to  E.,  one  of  the  defend- 
ants, in  exchange  for  other  real 
estate,  and  subsequently  procured 
P.  to  execute  such  a  conveyance, 
which  contract  and  conveyance 
was  in  fraud  of  the  rights  of  plain- 
tiff in  that  action  as  heir  at  law 
and  legatee  of  P.  Held,  thai  thie 
averments  of  the  complaint  were 
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t  sufficient  to  justify  a  finding 
at  P.  'was  insane  when  he  exe- 
rted tlie  contract  and  deed,  but 
at  tlie  gravamen  of  the  action 
as  fraud ;  that,  as  it  was  conceded 
lat  plaintiff  here  took  title  to  the 
>t  in  question  in  good  faith,  pay- 
ig  a  full  consideiration,  his  title 
7as  not  affected  by  the  fraud  (2 
<.  S.  137.  §  6),  and  that  plaintiff 
^as  entitled  to  a  judgment  for 
specific  performance.  Id. 

The  lunacy  of  a  lessor  does  not 

discharge  or  affect  his  covenants 

in  a  lease  executed  before  he  was 

adjudged  a  lunatic;  his  estate,  in 

the  hands  of  a  committee,  will  be 

liable   for   whatever  damages  his 

lessees  have  sustained  because  of 

a  breach  of  a  covenant  for  quiet 

enjoyment,^  and  to  the  extent  of 

such    damages  they  are    general 

creditors,  and  entitled  to  have  their 

claim  ascertained  and  paid  in  due 

course  of  administration.      In  re 

Strofburger.  128 

4.  The  committee,  however,  owes  no 
duty  to  the  lessee  of  specific  per- 
formance   of   the  lunatic's  cove- 
nants, and    when   the   estate   is 
chargeable  with  damages  conse- 
quent upon  their  breach,  it  is  enti- 
tled to  the  protection  which  the 
law  extends  to  innocence  in  meas- 
uring such  damages.  Id, 

6.  S.,  who  was  the  lessee  of  a  build- 
ing in  the  city  of  New  York,  sub- 
let portions  thereof  to  S.  &  A.  D., 
which  they  in  turn  sublet  to  solvent 
tenants  at  largely  advanced  rent- 
als.   S.  was  thereafter  adjudged 
a  lunatic,  and  a  committee  ap- 
pointed of  his  estate,  which  was 
insolvent.    The  D.'s  made  a  pay- 
ment of  a  quarter's  rent  in  ad- 
vance to  the  committee.     The  rent 
under  the  lease  to  S.  not  having 
been  paid,  he  instituted  summary 
proceedings  to  recover  possession, 
and  all  the  sub-tenants  were  dis- 
possessed. Thereafter  the  commit- 
tee, under  order  of  the  court,  re- 
funded to  the  D.  's  thc'proportion  of 
the  rent  so  paid  in  advance  for  the 
portion  of  the  quarter  unexpired 
at  the  time  of  the  dispossession. 
Upon  a  claim  presented  by  the  D.'s 
against  the  estate  for  damages, 
A«W,  that  they  were  entitled  only 
to  nominal  damages.  Id, 


INSURANCE. 

Plaintiff's  complaint  alleged  in  sub- 
stance  that,  to  induce  defendant 
to  employ  him,  he  communicated 
to  it,  in  confidence,  a  new  system 
of  soliciting  insurance  business; 
that  defendant,  without  plaintiff's 
knowledge,  'commenced  the  use  of 
the  system,  and  continued  its  use 
against  his  protests  after  discovery, 
and  thereby  obtained  a  lar^e 
amount  of  business.  Plaintiff 
asked  for  an  accounting  and  pay- 
ment of  a  reasonable  compensation. 
On  demurrer  to  the  complaint, 
Jield,  that  it  did  not  set  forth  a 
cause  of  action.  Bristol  v.  Eq.  X. 
Asa,  Soc.  264 


INSURANCE  (ACCIDENT). 

Defendant  issued  a  certificate  of  in- 
surance by  which  it  undertook  to 
insure  C.  against  personal  bodily 
injury;  in  case  death  resulted 
from  such  injuries  within  ninety 
days,  defendant  agreed  to  pay 
plamtiff,  the  wife  of  C,  $5,000. 
The  certificate  provided  that  no 
suit  should  be  brought  to  recover 
"any  sum  under  this  insurance 
unless  the  same  is  commenced 
within  one  year  from  the  time  of 
the  alleged  accidental  injury."  C. 
received  an  injury  December  10, 
1887,  which  resulted  in  his  death 
January  2, 1888.  This  action  was 
commenced  December  29,  1888. 
Htldy  that,  so  far  as  plaintiff  was 
concerned,  the  action  was  to  be 
commenced  within  one  year  after 
the  injury  to  her,  which  was  the 
death  of  her  husband,  and  the  ac- 
tion having  been  commenced 
within  a  year  therefrom,  this  ac- 
tion could  be  maintained.  Cooper 
v.  U,  S.  M,  B.  Asm.  334 


INSURANCE  (FIRE). 

1.  A  tenant  who  has  agreed  verbally 
with  his  landlord  to  keep  the  de- 
mised premises  insured  has  an  in- 
surable interest  in  the  property, 
and  may  insure  in  his  own  name 
to  the  extent  of  the  amount  agreed 
to  be  insured,  and  when  no  amount 
is  named,  his  interest  is  the  full 
value.    Berry  v.  Am,  C,  Im.  Oo. 
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2.  Defendant  issued  to  plaintiff  a 
policy  of  insurance  upon  a  build- 
ing; the  legal  title  thereto  was  in 
plaintiff's  son.  Plaintiff  was  in 
possession  under  a  verbal  agree- 
ment, whereby  he  was  to  occupy 
the  premises  during  liis  life,  and 
in  consideration  thereof  to  keep 
the  building  insured,  in  repair, 
and  to  pay  the  taxes.  Held,  that 
while  the  agreement  might  be,  as 
between  plamtiff  and  liis  son,  void 
because  not  in  writing,  yet  plain- 
tiff, while  in  the  unquestioned 
possession  of  the  property,  could 
not  deny  his  liability,  and  so  was 
bound  to  keep  the  building  in- 
sured, and,  therefore,  had  an  in- 
surable interest.  Id. 

8.  The  policy  provided  that  it  would 
be  void  if,  without  notice  to  the 
company  and  permission  therefor 
indorsed  on  the  policy,  the  inter- 
est of  the  insured  was  other  than 
absolute  ownership.  The  policy 
also  provided  that  "no  agent  has 
any  power  to  waive  any  condition 
of  the  policy; "  and  that  no  notice 
to,  or  consent  of,  any  agent  of  the 
compfanv  shall  bind  the  company 
until  the  notice  or  consent  is 
clearly  expressed  and  indorsed  on 
the  policy,  signed  by  the  agent. 
Plaintiff  informed  defendant's 
general  agents,  who  issued  the 
policy,  that  his  son  had  bought 
the  property  for  him;  that  he  was 
to  have  it  as  a  home  as  long  as  he 
lived,  and  was  to  insure  it.  Held, 
that  this  statement  fairly  gave 
notice  that  plaintiff  was  not  the 
owner,  and  that,  as  part  of  the  con- 
sideration for  its  use  and  posses- 
sion, he  had  agreed  to  insure  it; 
that  this  justified  a  finding  that 
the  condition  as  to  title  was 
waived;  that  the  agents,  having 
authority  to  make  contracts  with- 
out reference  to  the  home  office, 
their  power  to  waive  conditions 
in  the  policy  were  co-existent  with 
that  of  defendant.  Id. 

4.  The  amount  of  insurance  was 
$1,100.  A  loss  having  occurred, 
plaintiff,  upon  the  representations 
of  the  defendant's  adjuster  that 
the  policy  was  void  by  reason  of 
the  breach  of  the  condition  as  to 
title,  agreed  to  accept  $400  in  set- 
tlement of  his  claim.  He  received 
a  draft  for  that  sum  upon  defend- 


ant, drawn  by  its  general  agent, 
payable  to  his  order,  and  executed 
a  paper  canceling  the  policy, 
which  he  delivered  to  the  agent; 
thereafter  he  offered  to  return  the 
draft  and  demanded  full  payment 
of  the  loss,  which  was  refused.  In 
an  action  to  set  aside  the  c(»n- 
promise  and  cancellation,  and  to 
recover  upon  the  policy,  the  court 
found  that  the  settlement  was  pro- 
cured by  the  statement  so  made  by 
the  adjuster,  and  that  plaintiff 
was  entitled  to  the  relief  sought. 
Held,  no  error;  that  theie  was  not 
simply  a  mistake,  but  a  surrender 
of  legal  rights  intentionally  in- 
duced by  false  representation  as  to 
the  law;  that  this  constituted 
fraud.  Id, 

5.  Plaintiff  offered  in  bis  complaint 
to  deliver  up  the  draft,  defendant 
claiming  that  as  no  proper  or 
sufficient  tender  of  the  draft  had 
been  made  before  suit  brought, 
the  court  had  no  power  to  grant 
relief.  IMd,  untenable;  that  the 
offer  in  the  complaint  was  suffi- 
cient. Id, 

6.  A  contract  of  insurance,  being  an 
indemnity  against  an  uncertain 
event,  which,  if  it  occurs,  will 
cause  loss  to  the  assured,  the  lat- 
ter must  have  such  an  interest  in 
or  relation  to  the  insured  property, 
that  he  will  sustain  a  loss  from  the 
peril  insured  against.  Oram  v. 
Nat,  F.  Ins.  Co,  133 

7.  An  applicant  for  insurance  is  not 
bound  to  disclose  the  nature  or  ex- 
tent of  his  interest  to  the  Insurer 
unless  requested  so  to  do;  such  in- 
terest may  be  shown  by  parol.    /</. 

8.  In  an  action  upon  a  policy  of  in- 
surance issued  by  defendant  upon 
certain  premises  to  plaintiff,  as 
**  trustee,"  the  following  facts  ap- 
peared: The  premises  had  been 
conveyed  to  plaintiff  to  sell  and 
distribute  the  proceeds  as  specified; 
he  orally  agreed,  on  receipt  of  the 
conveyance,  to  take  possession  of, 
care  for,  rent  and  keep  the  prem- 
ises insured.  Defendant's  general 
agent,  who  issued  the  policy, 
knew  that  the  premises  were 
vacant  and  unoccupied,  having 
personally  examined  the  buildings 
and  had  notice  of  plaintifTs  title; 
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he  asked  for  no  information  and 
no  representations  were  made  to 
him.  The  policy  provided  that 
it  should  be  void  if  the  insured 
was  not  the  sole  and  unconditional 
owner,  or  if  the  buildings  were 
not  on  ground  owned  by  him  in 
fee,  or  if  they  should  remain 
vacant  or  unoccupied.  Hfld,  that 
plaintiff  had  an  insurable  inter- 
est; and  that  the  conditions  as  to 
plaintiff's  title  and  the  premises 
remaining  vacant  and  unoccupied 
must  be  deemed  to  have  been 
waived.  Id. 


W/ien    contrctct  of  insurance 


agent  to  purchase  goods  insured  which 
have  been  damaged  b^fire,  wUid  and 
enforce-able  agaiitst  him. 

See  Ooodman  v.  Cohen,  205 


INSURANCE  (LIFE). 

1.  By  a  policy  of  life  insurance  issued 
by  defendant,  the  answers  of  the 
appellant  to  defendant's  medical 
examiner  were  warranted  to  be 
true.  In  answer  to  the  question 
**  when  last  attended  by  a  physi- 
cian and  cause?"  the  answer  was 
*"  six  years,  measles."  In  an  action 
upon  the  policy,  for  the  purpose 
of  proving  the  death,  plaintiff  pro- 
duced in  evidence  a  verified  certifi- 
cate, made  about  five  months  after 
the  application,  in  which  the  at- 
tending physician  stated  that  he 
had  been  the  medical  attendant  or 
adviser  of.  the  decedent  "for  as- 
tralgia  about  one  and  a  half  years 
ago."  Held,  that  the  certificate 
could  be  availed  of  bv  defendant 
as  evidence  showing  the  falsity  of 
the  answer  so  made  to  the  medical 
examiner;  that  the  fact  defendant 
would  not  have  been  permitted  to 
introduce  the  statement  in  the  cer- 
tificate was  not  material;  and, 
therefore,  that  a  refusal  of  the 
court  to  charge,  as  requested  by 
defendant,  that  this  statement  was 
to  be  taken  into  consideration  by 
them  was  error.  Helmg  v.  Mut. 
L,  Ins.  Go,  831 

2.  In  the  absence  of  any  agreement, 
a  waiver  of  forfeiture  of  a  policy 
of  life  insurance  results  only  from 
negotiations  or  transactions  with 
the  insured,  by  which  the  insurer 
after  knowledge  of  the  forfeiture 


recognizes  the  continued  existence 
of  the  policy,  or  does  acts  based 
thereon,  or  requires  the  insured  by 
virtue  thereof,  to  do  some  act  or 
incur  some  expense  or  trouble. 
Bonaid  v.  Mut,  B.  F.  L.  Asm.  378 

8.  In  an  action  upon  a  policy  or  cer- 
tificate of  insurance,  issued  by  de- 
fendant upon  the  life  of  K.,  these 
facts  appeared:  Defendant's  con- 
stitution, which,  by  the  terms  of 
the  policy,  is  made  part  of  the  con- 
tract, provides  that  if  any  of  the 
conditions  of  the  certificate  or  of 
the  constitution  are  violated  by  a 
member,  the  membership  shall  at 
once  cease  and  the  certificate  be 
void;  with  pow^er  in  the  executive 
committee  to  reinstate  the  delin- 
quent member  "  upon  satisfactory 
evidence  of  good  health."  After 
expiration  of  the  time  for  payment 
of  annual  dues,  G.'s  employer,  at 
his  request,  paid  to  defendant  such 
dues,  stating  that  R.  had  a  swollen 
foot  and  had  been  on  "his  annual 
spree; "  he  received  a  receipt  there- 
for, which  stated  that  as  the  time 
for  payment  had  expired,  the  re- 
ceipt was  given  on  condition  that 
the  member  was  at  the  time  "  in 
as  good  health  as  when  received 
as  a  member;  "  otherwise  that  the 
payment  and  receipt  should  be 
null  and  void.  R.  was  at  the  time 
sick  of  a  disease  of  which  he  died 
the  next  day.  Held,  that  the  for- 
feiture was*  not  waived  by  the 
payment.  Id, 

4.  Two  days  after  the'death  defend- 
ant was  informed  thereof,  and  it 
furnished  blanks  for  proofs  of 
death,  which  were  filled  out  and 
delivered  to  its  representative,  who 
said  he  would  lay  them  before 
the  proper  board;  these  proofs 
stated  the  true  cause  of  the  death. 
Subsequently  said  representative 
furnished  blanks  for  the  certificate 
of  the  clergyman  who  presided  at 
R.'s  funeral,  which  was  procured 
and  delivered  to  said  representative 
who  stated  that  when  defendant's 
president,  who  was  then  absent, 
returned,  the  board  would  meet, 
the  claim  be  passed  and  probably 
paid,  but  subsecjuently  when  called 
upon  bv  plaintiff's  agent,  he  said 
the  policy  had  lapsed  for  non-pay^ 
ment  of  clues  and  defendant  tend* 
ered  back  the  dues  so  paid.    Hdd^ 
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that  there  was  no  waiver,  or  evi- 
dence tending  to  prove  it,  author- 
izing the  submission  of  the  ques- 
tion to  the  jury.  Id, 

5.  As  mutual  benefit  life  associations, 
incorporated  under  the  act  of  1888 
(Chap.  175,  Laws  of  1883)  are,  by 
the  terms  of  that  act  (§  5),  declared 
to  be  subject  only  to  its  provisions, 
the^  are  not  subject  to  the  pro- 
visions of  the  act  requiring  notice 
of  annual  dues  to  be  given  in  ad- 
vance of  the  time  when  they  fell 
due.  (Chap.  841,  Laws  of  1876,  as 
amended  by  cliap.  321,  Laws  of 
1877.)  Id, 

6.  Where  a  policy  of  life  insurance 
contains  a  promise  to  pay  a  certain 
specified  sum.  and  this  is  followed 
by  obscure  clauses,  difllcult  to  be 
understood  or  requiring  expert 
knowledge  for  their  comprehen- 
sion, they  will  noc  be  construed  as 
intended  to  impair  the  promise, 
but  should  receive  the  construction 
the  insurer  had  reason  to  suppose 
was  put  upon  them  by  the  insured. 
To  effect  an  impairment  of  the 
original  obligation,  the  language 
of  the  subsequent  clauses  must  be 
clear  and  unambiguous.  Wads- 
worth  V.  J,  dk  T,  Co  540 


INSURANCE  (MARINE). 

1.  O.  &  Co.,  who  were  insurance 
brokers  and  defendant's  agents, 
issued  to  P.,  a  forwarder  in  New 
York  city,  a  "Uniform  Canal 
Cargo  Policy"  of  insurance,  by 
which  defendant  agreed  to  insure 
the  several  persons  whose  names 
were  indorsed  thereon,  or  in  a  book 
provided  for  that  purpose;  no  risk 
to  be  considered  as  insured  unless 
the  indorsement  was  approved  and 
signed  by  the  company  or  its  au- 
thorized agents.  A  book  was  de- 
livered with  the  policy,  ruled  in  col- 
umns with  printed  headings,  one 
being  "Signature  of  Approval." 
In  an  action  upon  -the  policy, 
plaintiif's  evidence  was  to  the 
effect  that  by  the  course  of  busi- 
ness between  P.  and  O.  &  Co.,  a 
cargo  to  be  insured  was  entered  by 
P.  m  this  book,  which  was  sent  to 
O.  &  Co.  for  their  approval. 
When  the  risk  was  taken  for  "  the 
harbor  of   New  York,"  the  ap- 


proval was  denoted  by  the  word 
"harbor"  written  in  that  column 
opposite  the  name  of  the  assured 
and  the  boat  or  vessel  insured.  P., 
having  loaded  a  canal  boat,  entered 
in  said  book  the  name  of  the  boat, 
description  of  cargo,  etc.,  and  sent 
it  to  O.  &  Co.,  who  wrote  the  word 
"harbor"  in  said  column.  De- 
fendant's evidence  was  to  the  ef- 
fect that  the  word  "harbor"  in- 
dicated an  acceptance  of  the  risk 
by  insurers  other  than  defendant, 
but  that  the  insured  had  not  been 
advised  that  such  risks  were  not 
taken  by  defendant,  and  the  in* 
sured  had  no  other  open  policy  or 
book.  Held,  that  the  evidence 
justified  a  finding  that  the  risk  was 
accepted  by  defendant.  Pietrie  v. 
Pheniz  Ins,  Co,  137 

2.  It  appeared  that  during  the  season 
when  this  risk  was  taken,  which 
was  upon  a  cargo  of  cement,  P. 
had  been  enga^d  in  forwarding 
cargoes  of  cement  to  various  points 
in  the  upper  part  of  the  harbor  of 
New  York,  on  the  Harlem  river 
and  at  Tarry  town.  All  of  these 
cargoes  had  been  insured  through 
O.  &  Co.  under  the  policy  in  ques- 
tion. In  such  cases  the  places  of 
destination  were  not  entered,  but 
under  columns  in  the  book  headed 
"  from  "  and  "  to,"  the  shipments 
were  indicated  by  the  words  *  *  from 
New  York  to  harbor."  Opposite 
the  name  of  the  boat  in  question 
in  the  column  "from"  was  writ- 
ten, "from  New  York  harbor," 
the  last  word  extending  into  the 
column  headed  "to."  7/firf,  that, 
under  the  circumstances,  the  con- 
tract was  not  so  indefinite  and  un- 
certain as  to  render  it  void.       Id. 

8.  The  cargo  in  question  was  shipped 
to  Tarr^town.  Evidence  on  be- 
half of  plaintiff  was  offered  and 
received  to  the  effect  that  the  term 
"  harbor  of  New  York,"  as  used  In 
the  business  of  insurance,  included 
Tarrytown  and  other  points  in  the 
New  York  custom-house  district. 
HM,  that  the  evidence  was  com- 
petent. Id. 

4.  The  canal  boat  arrived  safely  at 
Tarrytown  and  was  moored  along- 
side a  dock ;  when  the  tide  went 
out  it  grounded  and  was  so  in- 
jured that  it  sank  and  the  cargo 


INDEX. 


647 


was  destroyed.  It  appeared  that 
lie  l>oat  was  seaworthy  when 
iuden.  The  perils  insured  against 
>*'ere  **  of  the  seas,  canals,  rivers." 
etc.  J  If  Id  ^  that  the  loss  was 
^within  the  perils  insured  against. 

Id. 

l>efcndant  insured  plaintiff's  canal 
boat  for  one  year  from  August  2, 
1886,    against  perils  of    "rivers, 
canals  and  fires,"  excepting  losses 
**  arising  from  want   of  ordinary 
care    and     skill    in    loading    and 
stowing  cargo,    *    *     *    inherent 
defects    and    other    imseaworthi- 
ness,"       and     from     "gangways 
*    *    *    being  improperly  secunxl 
and    protected."    The   policy  au- 
thorized  the  carrying  of  lime  in 
barrels.     In  May,  1<S7,  the  boat 
was  loaded  with'quick-lime  in  bar- 
rels   at   a   point  on   the   Hudson 
river.      Between   three  and  four 
hours  after  the  loading  was  com- 
pleted, the  hold  of  the  boat  was 
discovered  to  be  on  fire  through 
the  slacking  of  the  lime;   it  was 
towed  out  into  the  river  and  sunk. 
This,    it   was  conceded,  was  the 
only  way  to  prevent  total  destruc- 
tion of  the   boat  by  fire.     In  an 
action  to  recover  the  insurance, 
plaintiffs'    evidence    was    to    the 
effect  that  the  lime  was  not  wet 
while  it  was  being  transferred  to 
the  boat,  and  that  the  hatches  were 
carefully  closed;  also  that  the  boat  I 
was  thoroughly  repaired  late  in  , 
the  summer  before  the  loss.     The 
boat  was  tested  after  it  was  dis- 
covered to  be  on  fire  and  but  one 
inch  of  water  was  found   in  the 
hold.    There  was  no  ev identic  as 
to  the  condition  of  the  lime  when 
ii  was  delivered  to  the  boat.     No 
defects  in  the  boat,  or  any  unsea- 
worthiness were   shown;  defend- 
ant, however,  claimed  that  these 
were  to  be  inferred  from  the  slack- 
ing of  the  lime,  which,  if  the  lime 
was  dry  when  loadetl,  must  have 
been  caused    bv  water    entering 
through  a  leak  in  the  boat.     The 
plaintiffs  were  nonsuited.     Held, 
error;  that  the  evidence  did  not 
justify  a  finding  that  the  slacking 
was  caused  by  a  leak  of  sufficient 
size  to  make  the  boat  unseaworthy ; 
that  some  of  it  may  have  been  wet 
before  loading  sufficiently  to  have 
caused  it  to  slack.     Singleton  v. 
Phenixlns.  Co.  298 


6.  Also  Jield,  that  the  loss  was  by 
fire,  within  the  meaning  of  the 
policy.  Id, 


It  stamft  that  it  is  not  necessary  to 
show  actual  ignition,  or  combus- 
tion to  establish  a  loss  by  lire,  /e/. 


8.  It  appeared  that  the  day  after  the 
lire,  defendant's  agent,  who  issued 
the  policy,  was  notified  of  the  loss  * 
and  examined  the  wreck;  he  re- 
ceived a  verified  statement  of  tho 
circumstances  of  the  loss,  which^ 
with  a  full  statement  of  his  own 
as  to  the  condition,  he  mailed  to 
defendant,  by  whom  they  were 
retained.  liefendant's  adjuster 
thereafter  wrote  to  the  agent  that 
he  htul  examined  the  boat  an(} 
II would  "pick  her  up."  f .  e.,  raise 
her.  Plaintiffs  verified  formal 
proofs  of  loss  and  eJcecuted  au 
tissignment  of  all  their  interest  in 
the  boat  to  defendant,  which  was 
delivered  to  and  retained  by  the 
agent.  Ihld,  that,  a  finding  by 
the  trial  court,  as  matter  of  law, 
that  the  boat  had  not  been  aban> 
doned  by  the  plaintiffs,  and  that 
an  abandonment  had-  not  been 
accepted  by  defendant,  was  error. 

Id. 

INTOXICATION. 

In  an  action,  under  the  Civil  Dam- 
age Act  (Chap.  646,  Laws  of  1873), 
to  recover  damages  for  personal 
injuries  alleged  to  have  been 
received  through  intoxication 
caused  by  liquors  sold  by  the 
defendant,  the  plaintiff  must  show 
that  the  furnishing  of  the  liquop 
was,  in  whole  or  in  part,  the  proxi* 
mate  c^use  of  the  intoxication  and 
that  the  liquor  was  furnished  to 
the  individual  whose  intoxication 
inflicted  or  caused  the  injuries 
complained  of.    Dudley  v.  Parkei\ 

889 


LANDLORD  AND  TENANT. 

1.  The  lunacy  of  a  lessor  does  not 
discharge  or  affect  his  covenants 
in  a  lease  executed  before  he  was 
adjudged  a  hmatic;  his  estate,  in 
the  hands  of  a  committee,  will  be 
liable  for  whatever  damages  hia 
lessees  liave  sustained  because  of  c^ 
breach  of  a  covenant  for  quiet  exi^ 
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joynient,  and  to  the  extent  of  such 
damages  they  are  general  credit- 
ors, and  entitled  to  have  their 
claim  ascertained  and  paid  in  due 
course  of  administration.  In  re 
Strcuburger.  128 

2.  The  committee,  however,  owes  no 
duty  to  the  lessee  of  spccitic  per- 
formance of  the  lunatic's  cove- 
nants, and  when  the  estate  is 
chargeable  with  damages  conse- 
quent upon  their  breach,  it  is  en- 
titled to  the  protection  which  the 
law  extends  to  innocence  in  meas- 
uring such  damages.  Id. 

8.  In  the  absence  of  fault  upon  the 
part  of  a  lessor,  the  lessee  can  yq- 
cover  for  a  breach  of  a  covenant  of 
quiet  enjoyment  only  such  rent  as 
he  has  advanced,  and  such  mesne 
profits  as  he  is  liable  to  pay  over. 

Id. 

9 

4.  It  fteemn  the  acceptance  by  the  land- 
lord of  the  surrender  of  demised 
premises  will  prevent  the  recovery 
of  rent  thereafter  accruing,  and 
if  the  landlord  takes  possession 
after  a  surrender  and  re-lets  the 
premises  to  another,  he  will  be 
deemed  to  have  accepted  the  sur- 
render, unless  there  are  facts  re- 
butting this  inference.  Vnderhill 
v.  CdUns.  269 

6,  Where,  however,  it  appeared  that 
the  landlord  refused  to  accept  a 
surrender  and  notified  the  tenant 
that  he  would  hold  him  for  the 
rent,  but  stated  that  he  would  lease 
the  premises  for  the  tenant's  bene- 
fit, and  thereupon  the  latter  left  the 
f)remi8es  and  subsequently  the 
andlord  leased  them  to  another, 
hdd,  that  there  was  no  acceptance 
of  the  surrender;  that  the  renting 
was  for  defendant's  benefit  and  on 
bis  account;  and  that  the  landlord 
was  entitled  to  recover  the  rent 
stipulated,  less  the  amount  re- 
ceived from  the  new  tenant.      Id. 

6.  It  tteemn,  where  a  lessor  of  prem- 
ises for  a  residence,  knowing  at 
the  time  of  the  execution  of  the 
lease  of  the  existence  of  secret  de- 
fects or  conditions  rendering  the 
building  unfit  for  a  residence, 
fraudulently  reprcisents  to  the 
lessee  that  they  do  not  exist,  or 
fraudulentlv  conceals  their  exist- 


ence, if  the  lessee  abaDdons  the 
house  because  thereof,  he  will  not 
be  liable  for  the  rent  subsequently 
accruing.     Daly  v.  T^lr^.  8Cfe 

7.  It  aecins,  also,  that  in  case  a  party 
for  the  purpose  of  inducing  an- 
other to  contract  with  him,  states 
that  a  material  fact  does  or  does 
not  exist,  without  having  know- 
ledge of  the  truth  of  the  statement 
and  without  having  reasonable 
grounds  for  believing  it  to  be  tnie, 
he  is  liable  in  fraud,  if  the  state- 
ment is  relied  on  and  is  subse- 
quently found  to  be  false,  although 
lie  had  no  actual  knowledge  of  its 
untruth.  Id. 

8.  A  lessee  occupying  imder  a  lease 
wliich  contained  no  covenant  that 
the  premises  were  in  good  condi- 
tion, abandoned  the  premises  be- 
cause of  their  unsanitarv  condition, 
resulting  from  defective  plumbing. 
In  an  action  to  recover  rent  there- 
after accruing,  the  defendant  tes- 
tified that  plaintiff's  agent  repre- 
sented that  the  plumbing  was  all  in 

food  condition;  that  it  had  been 
xed  as  they  thought  it  ought  to 
be.  It  was  not  shown  that  plain- 
tiff or  the  agent  knew  this  state- 
ment to  be  false,  or  that  it  was 
made  without  actual  or  supposed 
knowledge,  or  that  it  was  made  in 
bad  faith,  or  that  the  plumbing 
had  not  been  fi  xed  as  stated .  Ilfhl, 
that  a  vertlict  in  defendant's  favor 
was  justified.  Id. 

9.  Plaintiff  executed  a  lease,  for  a 
term  of  years,  of  certain  premises, 
consisting  of  a  factory,  engine  and 
boiler-house  in  which  were  an  en- 
gine and  machiner}';  thel^^ise  con- 
tained a  covenant  tliat  the  lessee 
would  not  make  any  alteration  in 
the  premises  without  the  consent 
of  plaintiff,  "under  the  penalty 
of  forfeiture."  The  engine  being 
worn  out  and  dangerous,  the  lessee 
requested  plaintiff  to  share  with 
him  the  expense  of  taking  it  out 
and  putting  in  a  new  one;  this 
plaintiff  de<!line<i  to  do.  There- 
upon the  lessee  advised  plaintiff 
by  letter  that  it  should  remove  the 
old  engine,  protect  it  from  the 
weather,  leave  it  u]>on  the  prem- 
ises and  substitute  one  of  its  own 
for  use.  Plaintiff  replied  that  he 
had  no  objections  to  the  exchange. 


INDEX. 


649 


provided  the  new  engine  was 
placed  on  tiic  same  foundation  and 
a  receipted  bill  given  to  him  there- 
for. The  old  engine  was  so  affixed 
to  the  foundation  that  it  could  be 
removed  and  a  new  one  substi- 
tuted without  injury  to  the  foun- 
dation or  the  building.  The  lessee 
removed  the  old  engine,  placed  it 
under  cover,  and  put  in  a  new  one 
on  the  old  foundation.  In  an  action 
to*  restrain  defendant,  who  had 
succeeded  to  the  rights  of  the 
lessee,  from  removing  the  new 
engine  from  the  premises,  htld, 
that  the  substitution  thereof  was 
not  necessarilv  an  alteration,  and 
as  it  appeared  that  no  substantial 
alteration  was  made,  and  that,  on 
removal  of  the  new  engine,  the 
old  one  could  be  replaced,  plain- 
tiffs consent  to  the  substitution 
was  not  requisite:  that,  therefore, 
there  was  no  legal  obligation  rest- 
ing upon  the  lessee  which  would 
necessarily  charge  it  with  the 
terms  or  conditions  upon  which 
plaintiff  assumed  to  consent;  that 
as  the  lessee  did  not  in  fact  accede 
to  those  terms,  but  proceeded  upon 
a  declared  purpose  to  the  con- 
trary, plaintiff  took  no  title  to  the 
engine;  that  the  lessee  had  the 
right  to  make  the  change  and  de- 
fendant to  remove  the  new  engine; 
and  so,  that  the  action  was  not 
maintainable.  Andrcxts  v.  Day 
Butim  Co,  348 

ISee  Lease. 


LEASE. 

1.  Where  a  lease  of  the  whole  of  an 
unfurnished  dwelling  for  a  definite 
term  contains  no  covenant  on  the 
part  of  the  lessor  that  the  prem- 
ises are  in  good  condition,  or  that 
he  will  put  or  keep  them  so,  a  cove- 
nant may  not  be  implied  that  the 
dwelling  is  without  inherent  de- 
fects, rendering  it  unfit  for  a  resi- 
dence.    Daly  v.  Wifte.  306 

2.  The  covenant  of  a  landlord  to 
repair  does  not  inure  to  the  bene- 
fit of  a  stranger  sustaining  injury 
because  of  its  breach,  Sterger  v. 
Van  Sicklen.  499 

See  Landlord  and  Tenant. 


LEGACIES. 
See  Wills. 


LIBEL 

1.  While  ordinarily  in  an  action  of 
libel,  the  question  whether  the 
publication  complained  of  was 
privilegetl,  is  one  of  law  for  the 
court,  where  the  facts  upon  which 
defendant  bases  the  claim  of  privi- 
lege are  disputed  by  plaintiff,  it 
is  for  the  jury  to  determine  as  to 
the  existence  of  these  facts.  War- 
ner V.  Presis  Puhlishiiig  Co.         181 

2.  An  imputation  of  malice  arises 
from  proof  in  an  action  of  libel 
that  the  libelous  publication  ia 
false,  and  when  testimony  is  given 
on  the  part  of  defendant  tending 
to  prove  the  absence  of  actual 
malice,  the  question  as  to  whether 
malice  existed  is  one  of  fact,  and 
if  found  to  exist,  the  iury  in  their 
discretion  may  award  exemplary 
damages.  Id. 

3.  A  libel  recklessly  or  carelessly 
published,  as  well  as  one  induced 
by  personal  ill  will,  will  support 
an  award  of  exemplary  damages. 

Id. 

3.  In  such  an  action,  based  upon  an 
article  in  a  newspaper  published 
hj  defendant,  accusing  the  plain- 
tiff, a  married  woman,  of  unchas- 
tity,  plaintiff's  evidence  showed 
the  article  to  be  false.  Defendant 
gave  evidence  tending  to  prove  the 
absence  of  actual  malice  on  its 
part.  The  court  was  requested  by 
defendant  to  charge  that  if  the 
jury  found  it  was  not  actuated  by- 
actual  malice  against  plaintiff, 
they  cannot  award  any  damages 
for  injured  feelings  or  mentalor 
bodily  suffering;  this  was  refused. 
Ileldy  no  error.  Id. 

5.  The  libelous  article  suggested  im- 
proper relations  between  plaintiff 
and  one  S.  The  husband  of  plain- 
tiff was  called  as  a  witness  by  de- 
fendant, and  asked  if  he  had  had 
any  dispute  or  conversation  with 
his  wife  in  relation  to  S.  This  was 
objected  to  and  excluded  as  in- 
competent under  the  provision  of 
the  Code  of  Criminal  Procedure 
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{%  881),  prohibiting  a  husband  or ' 
wife  from  disclosing,  without  the 
consent  of  the  other,  a  confidential 
communication  made  by  one  to  the 
other.    Held,  no  error.  Id. 


LICENSE. 

1.  Where  one  enters  upon  the  prem- 
ises of  another  as  a  mere  licensee, 
without  any  enticement  or  induce- 
ment, he  does  so  at  his  own  risk, 
and  as  to  him  the  owner  owes  no 
duty  of  care  or  vigilance.  Sterger 
V.  Van  Sicklen.  499 

2.  The  fact  that  the  premises  are 
leased  with  a  condition  that  the 
owner  may  re-enter  to  make  re- 
pairs, does  not  enlarge  his  respon- 
sibility as  to  third  persons.      Id. 

8.  In  an  action  to  recover  damages 
for  personal  injuries,  the  following 
facts  appeared :  Defendant  owned 
certain  premises,  which  lie  had 
leased  to  one  L. ;  the  steps  leading 
from  a  stoop  in  the  rear  of  the 
building  on  the  premises  to  the 
ground  were  decayed;  defendant 
knew  of  this  and  had  agreed  to  re- 
pair them.  Plaintiff  occupied  the 
adjoining  premises,  the  two  lots 
bemg  separated  in  the  rear  by  a 
fence  through  which  an  opening 
had  been  made  by  knocking  on 
boards.  Plaintiff  went  through 
said  opening  to  defendant's  house, 
not  at  the  occupant's  invitation  or 
on  a  matter  of  common  interest, 
and  on  coming  out  one  of  the  steps 
broke  and  she  received  the  injuries 
complained  of.  The  complaint 
was  dismissed.  Held,  no  error; 
that  plaintiff  was  a  mere  licensee 
and  no  duty  was  imposed  upon 
defendant  requiring  the  exercise 
of  any  care  to  protect  her.         Id. 

LIEN. 

See  Attachment. 
Bailment. 
Chattel  Mortgage. 
Mechanic's  Lien. 
Mortgage. 


LIMITATION  OF  ACTIONS. 

1.  Defendant  issued  a  certificate  of 
insurance  by  which  it  undertook 


to  insure  C.  against  personal  bodily- 
injury;  in  case  death  resulted  from 
such  injuries  within  ninety  days, 
defendant  agreed  to  pay  plaintiff, 
the  wife  of  C,  $5,000.  The  cer- 
tificate provided  that  no  suit 
should  be  brought  to  recover  **  any 
sum  under  this  insurance  unless 
the  same  is  commenced  within  one 
year  from  the  time  of  the  alleged 
accidental  injury."  C.  received 
an  injury  December  10,  1887, 
which  resulted  in  his  death  Jan- 
uary 2,  1888.  This  action  was 
comenced  December  29,  1888. 
Held,  that,  so  far  as  plaintiff 
was  concerned,  the  action  wa» 
to  be  commenced  within  one  year 
after  the  injury  to  her,  which  was 
the  death  of  her  husband,  and  the 
action  having  been  commenced 
within  a  year  therefrom,  this  ac- 
tion could  be  maintained.  Cottper 
V.  U.  8.  M.  B.  Asitn,  384 

2.  In  an  action,  commenced  in  1887, 
to  recover  an  alleged  balance  un- 
paid of  the  purchase-price  of  a 
farm  sold  and  conveyed  in  1880, 
by  plaintiff,,  to  defenaant,  defend- 
ant set  up  as  a  counter-claim,  and 
the  referee  found  in  substance  that 
the  sale  was  by  the  acre,  that  plain- 
tiff represented  that  there  were 
280  acres  in  the  farm,  and  relying 
thereon  he  agreed  to  pay  for  that 
number,  that  shortly  before  the 
commencement  of  the  action  he 
discovered  that  there  were  only 
about  211  acres.  Defendant  de- 
manded a  reformation  of  the  con- 
tract and  an  allowance  for  the  de- 
ficiency. Plaintiff  in  reply  to  the 
counter-claim  pleaded  the  Statute 
of  Limitations.  Held,  untenable; 
that  the  contract  having  been  exe- 
cuted, defendant  had  no  relief  ex- 
cept in  equity,  and  that  the  ten 
years  limitation  applied.  QaUup 
V.  Bemd,  370 


LONG  ISLAND  CITY. 

1.  Under  the  provision  of  the  act  of 
1886  (§  15,  chap.  656,  Laws  of 
1886),  confirming  "with  interest 
thereon  allowed  by  law''  unpaid 
taxes  in  Long  Island  City,  which 
were  laid  or  levied  prior  to  1883, 
interest  was  properly  chargeable 
on  su(vh  taxes.  OMins  y.  Lang 
Island  City,  821 
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2.  In  an  action  to  set  aside  certain 
tax  sales  of  lands  in  said  dty  for 
unpaid  taxes  for  the  year  ldo3,  it 
appeared  that  the  lands  were  un- 
occupied and  were  owned  by  a 
non-resident.  The  name  of  the 
owner  was  inserted  in  the  assess- 
ment-roll. It  was  claimed  by 
plaintiff  that  this  rendered  the 
assessment  void.  Held,  untena,h]e\ 
that  as  under  the  provision  of  the 
charter  of  said  city  (§  6,  tit.  6, 
chap.  461,  Laws  of  1871),  giving 
to  the  city  assessors  all  the  power 
of  town  assessors,  this  exception  is 
made:  "That  lands  of  nonresi- 
dents shall  not  be  separated  from 
other  assessments,"  and  as  the 
lands  were  properly  placed  in  the 
roll,  and  every  fact  stated  neces- 
sary to  make  a  valid  assessment, 
the  insertion  of  the  owner's  name 
was  surplusage,  which  did  not 
affect  the  validity  of  the  assess- 
ment. Id. 

8.  Itaeems  that  if  the  statement  of 
the  owner's  name  had  the  effect  to 
initiate  a  personal  charge  against 
him,  his  remedy  is  by  proper  pro- 
ceedings to  set  aside  the  tax  as 
against  him,  to  restrain  its  collec- 
tion, or  to  recover  damages  in  case 
it  had  been  enforced.  Id. 


LUNATICS. 
See  Insane  Persons. 

MASTER  AND  SERVANT. 

1.  It  seems  that  a  servant  entering 
into  employment  which  is  hazard- 
ous assumes  the  usual  risks  of  the 
service  and  those  which  are  appar- 
ent to  ordinary  observation,  and 
when  he  accepts  or  continues  in 
the  service,  with  knowledge  of  the 
character  of  defective  structures 
and  of  the  dangers  which  may  be 
apprehended,  he  assumes  the  haz- 
ards incident  to  the  situation. 
Dacidsoti  v.  Cornell.  228 

2.  Where,  however,  although  tlie 
defect  is  apparent,  it  may  require 
skill  and  Judgment,  not  possessed 
by  ordinary  observers,  or  by  the 
servant,  to  give  knowledge  of  haz- 
ards which  may  be  apprehended 
therefrom,  he  does  not  assume 
those  hazards.  Id, 


8.  Reasonable  care,  and  not  the? 
highest  efficiency  which  skill  and 
foresie^ht  can  produce  is  the  meas- 
ure of  a  master's  liability  to  hia 
servant ;  he  performs  his  whole 
duty  by  using  as  much  care  in 
the  selection  of  -materials  for  the 
use  of  his  servants  as  a  man  of 
ordinary  prudence  in  the  same  line 
of  business  would,  acting  with 
regai*d  to  his  own  safety,  use  in 
supplying  similar  things  for  him- 
self, were  he  doing  the  work. 
Carlson  v.  Phmiix  Sidge  Co.    273- 

4.  If  material  of  the  best  quality  is 
purchased  by  the  master,  and 
there  is  nothing  in  its  appearance 
to  indicate  inefficiency,  and  tools, 
for  the  use  of  the  servant,  are 
constructed  therefrom  by  compe- 
tent and  skilled  workmen,  the 
master  discharges  his  duty,  and  is 
not  liable  for  an  injury  to  the 
servant,  caused  by  a  breaking  of 
the  tool  in  consequence  of  a  hidden 
defect  in  the  material.  Id^ 

5.  Plaintiff  was  employed  as  a 
brakeman  upon  one  of  aefendant'a 
freight  trains.  One  of  its  printed 
rules  required  brakemcn,  before 
starting,  to  test  the  hand  brakes, 
"and  see  that  they  are  in  proper 
condition  find  work  easily."  Thi& 
was  not  done  by  plaintiff  or  any 
of  the  brakemen  upon  the  train  in 
question.  The  train  stopped  for 
about  two  hours  at  a  station  where 
the  cars  w^ere  usually  inspected, 
but  no  inspection  was  made.  The 
train  stopped  at  another  station, 
just  beyond  which  was  a  steep 
down  grade,  but  although  plain- 
tiff and  his  associates  well  knew 
of  this  grade  and  of  the  dangers, 
incident  to  an  attempt  to  take 
such  a  train  down  witliout  the 
brakes  being  in  good  order,  and 
also,  that  the  brakes  of  heavily 
loaded  moving  cars  were  apt  to. 
get  out  of  order,  made  no  exami« 
nation.  Upon  attempting  to  set 
the  brakes,  after  the  train  started 
upon  the  down  grade,  it  was  dis< 
covered  that  a  number  of  tlieni 
would  not  work,  and  in  conse- 
quence the  speed  of  tlie  train 
could  not  be  checked,  a  greater 
portion  of  it  was  tlirown  from 
the  track  and  plaintiff  was  in. 
jured.  In  an  action  to  recover 
damages,  it  appeared  that  plain« 
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tiff  knew  of  and  had  read  the 
printed  rules.  Ildd,  that  as  dis- 
obedience of  the  rules  caused  the 
accident,  plaintiff  was  not  en- 
titled to  recover.  LaCroy  v.  2h. 
r.,  L.  E,  <t-  W.  R.  R.  Co.         570 

"6.  It  «eems  that  had  plaintiff  been 
unacquainted  with  the  rules  he 
would  not  be  entitled  to  recover, 
as  with  full  knowledge  of  the 
dangers,  it  was  incumbent  upon 
him  and  his  associates  to  ascertain 
before  reaching  the  down  grade 
that  a  sufficient  number  of  the 
brakes  to  properly  check  the  train 
were  in  onicr.  J(f. 

7.  Plaintiff  was  a  gangwayman  in 
the  employ  of  one  L.,  a  stevedore, 
engaged  in  unloading  a  vessel 
belonging  to  defendant.  Under 
his  agreement  with  defendant,  L. 
was  to  be  paid  a  stipulated  price 
per  ton  for  unloading,  defendant 
to  furnish  the  steam  power  and  a 
man  to  run  the  winch.     Plaintiff 

fave  the  signals  to  the  winchman. 
laintiff,  to  hoist  a  load,  ^ave  tlie 
signal  to  go  ahead,  wiiich  was 
done  by  the  rope  winding  around 
the  drum  of  the  winch.  In  hoist- 
ing the  load  in  question  the  rope 
ran  off  the  drum.  The  winchman 
stopped  and  called  plaintiff's  atten- 
tion to  this.  The  latter  supported 
the  hoist  by  means  of  a  liook  and 
then  seized  the  rope  to  lift  it  on  to 
the  drum,  ordering  the  winchman 
to  back  so  as  to  loosen  the  rope. 
Instead  of  doing  so  the  winchman 
went  ahead  and  plaintiff's  hand 
was  drawn  against  the  drum  and 
he  was  injured.  In  an  action  to 
recover  damages,  it  did  not  appear 
that  L.  had  power  to  order  or  con- 
trol the  winchman,  further  than 
to  signal  to  him  through  the 
gangwayman.  Held,  that  the 
winchman  could  not  be  regarded 
as  the  servant  of  L.;  that  the  fact 
that  he  received  orders  when  to 
hoist  or  lower  from  plaintiff  did 
not  change  his  relations  to  defend- 
ant as  its  servant,  and  that  as  his 
negligence  caused  the  injury 
defendant  was  liable.  Johnson  v. 
yetherlands  A.  S,  N.  Co,  576 

Contract  for  services  cotiMrued, 


<ind  (IS  to  what  ammtnts  to  and  the  na 
in  re  and  effect  of  a  termination  thereof. 
See  Miller  v.  l\  S.  <£•  S.  Co.  (Mem.) 

562 


MECHANICS*  UEN. 

By  a  building  contract,  the  con- 
tractor agreed  ' '  to  put  in  a  sewer  " 
to  connect  the  houses  to  be  erected 
with  another  sewer,  and  to  make 
water  connections.  At  the  time 
of  filing  a  mechanic's  lien,  there 
was  nothing  due  under  the  con- 
tract, and  all  the  payments  called 
for  by  it  had  been  made,  except  a 
sum  due  when  the  contract  was 
completed.  The  contractor  sub- 
stantially performed  the  contract 
in  other  respects,  but  omitted  to 
put  in  the  sewer  or  make  the  water 
connections,  and  the  owner,  after 

•  notice  to  the  contractor,  completed 
the  work  in  these  respects  at  an  ex- 
pense of  $  1 80.  The  whole  cont  ract 
price  was  $2,850.  The  owner  had 
paid  $2,020.  There  was  no  pro- 
vision in  the  contract  that  the 
owner  should  complete  the  work 
in  case  the  contractor  failed  to  do 
so,  or  any  understanding  that  the 
former  should  proceed  with  the 
work,  or  any  failure  on  his  part  to 
perfonn  his  obligations  under  the 
contract .  In  an  action  to  foreclose 
the  lien  the  court  adjudged  plain- 
tiff to  be  entitled  to  a  lien  for  the 
difference  between  the  balance  un- 
paid on  the  contract  and  the  sum 
expended  by  the  owner  to  complete 
it.  Held,  ern)r;  that  plaintiffs' 
right  to  recover  depenoed  upon 
the  performance  of  the  contract  by 
the  contractor;  and  that  there  was 
not  a  substantial  performance  bv 
him.     IloUister  v.  Mott.  18 


MISTAKE. 

1.  In  an  action,  commenced  in  1887, 
to  recover  an  alleged  balance  un- 
paid of  the  purchase-price  of  a 
farm  sold  and  conveyed  in  1880. 
by  plaintiff  to  defendant,  defend- 
ant set  up  as  a  counter-claim,  and 
the  referee  found  in  substance  that 
the  sale  was  by  the  acre,  that 
plaintiff  represented  that  there 
were  280  acres  in  the  farm,  and  re- 
lying thereon  he  agreed  to  pay  for 

.  that  number,  that  oliortly  before 
the  commencement  of  the  action 
he  discovered  that  there  were  only 
about  21 1  acres.  The  referee  found 
that  the  agreement  was  the  result 
of  a  mutual  mistake.  Defendant 
demanded  a  reformation    of  the 
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contract  and  an  allowance  for  the 
deficiency.  Held,  the  defendant 
was  entitled  to  the  relief  sought. 
GaUvp  ▼.  B&md.  370 

2.  Also  held,  that  the  correction  of 
the  mistake  sought  for  could  he 
made  as  well  upon  answer  as  in  a 
suit  brought  directly  for  that  pur- 
pose. •     Id. 


MONEY  HAD  AND  RECEIVED. 

By  virtue  of  a  levy  under  an  attach- 
ment brought  by  plaintiffs,  the 
sheriff  received  $900.  Defendants, 
as  subsequent  lienors,  moved  to 
vacate  the  attachment  and  pro- 
cured an  order  restraining  the 
sheriff  from  paying  over  the  money 
to  plaintiffs.  I'he  motion  to  vacate 
was  granted  and  the  sheriff  there- 
ui>on  paid  over  the  money  so  re- 
ceived to  defendants.  Upon  appeal 
the  order  vacating  the  attachment 
was  reversed  and  the  motion  de- 
nied. Plaintiffs,  pending  the  ap- 
peal, recovered  judgment  in  their 
attachment  suit,  an  execution 
thereon  was  returned  wholly  un- 
satisfied and  their  judgment  re- 
mains unpaid.  Held,  that  an  action 
as  for  money  had  and  received  was 
maintainable  to  recover  the  moneys 
so  paid  to  defendants;  that  the 
right  of  action  was  not  affected  by 
the  fact  that  at  the  time  the  money 
was  paid  over  to  defendants,  plain- 
tiffs had  only  a  lien  upon  it;  that 
while  the  erroneous  order  was  a 
protection  to  the  sheriff,  it  was  not 
such  to  defendants;  that  they  hav- 
ing received  the  money  with  knowl- 
edge of  the  facts,  and  that  if  the 
oroer  by  virtue  of  which  they  re- 
ceived it  should  be  reversed,  plain- 
tiffs would  be  entitled  to  it,  a 
promise  of  restitution  would  be 
implied,  running  to  plaintiffs,  who 
could  enforce  it  without  the  inter- 
vention of  the  sheriff.  Haebler  v. 
Myen.  363 

MORTGAGE. 

1.  Where  the  whole  amount  secured 
by  a  mortgage  on  real  estate  is 
due,  a  tender  of  the  same  by  the 
owner  of  the  mortgaged  premises 
extinguishes  the  lien  of  the  mort- 
gage, although  the  tender  is  not 
Sept   good;  but  it  does  not  dis- 


charge the  promise  or  covenant  ta 
pay  the  debt,  and  for  this  th& 
debtor  remains  liable.  Nehion  v. 
Loder.  28a 

2.  If  the  debtor  wishes  to  extinguish 
his  liability  for  subsequently  accru- 
ing interest,  or  to  demand  some 
amnnative  relief,  he  cannot  retain 
the  money,  subject  to  his  own  use, 
but  must  devote  it  to  the  specific 
purpose  of  paying  the  debt,  and 
put  it  within  the  power  of  the 
creditor  to  receive  it  at  any  time;, 
and  so,  must  keep  the  tender  good. 

Id, 

3.  The  right  of  a  subsequent  lienor 
to  redeem  from  a  mortgage  is  de- 
rived from  the  owner  of  the  mort- 
gaged premises,  and  he  is  in  thia 
respect  in  no  better  position  than 
the  owner;  if,  therefore,  he  wishea 
to  stop  interest  or  compel  an 
assignment  of  the  prior  lien,  any 
tender  he  may  make  must  be  aa 
absolute  and  specific  as  bne  mad& 
by  the  owner  with  like  intent.   Id. 

4.  6.  purchased  certain  premises,, 
subject  to  a  mortgage  thereon. 
After  the  commencement  of  an 
action  of  foreclosure  by  the  de^ 
fendant  here,  who  owned  the- 
mortgage,  B.  executed  to  plaintiff 
a  mortgage  on  the  premises,  who- 
exhibited  the  same  to  defendant, 
tendered  to  her  an  amount  suf- 
ficient to  pa^  the  sum  due  on  her 
mortgage,  with  costs  then  accrued 
of  the  foreclosure  suit,  and  de- 
manded an  assignment  of  her 
mortgage  and  the  accompanying 
bond,  which  she  refused.  Tha 
tender  was  not  kept  good,  but  the 
money  was  deposited  by  plaintiff^ 
in  his  general  bank  account.  In 
an  action  to  compel  an  accept- 
ance of  the  tender  and  an  assign- 
ment by  defendant  of  her  securi- 
ties, h£ld,  that  plaintiff  was  entitled 
to  the  assignment,  on  payment  ta 
defendant  of  the  amount  due  on 
her  bond  and  mortgage  with  inter- 
est up  to  the  time  of  payment  and 
foreclosure  costs.  Id. 

5.  A  mortgage,  the  expressed  consid- 
eration of  which  was  $15,000,  was 
given  as  security  for  the  payment 
**  of  any  and  all  notes,  checks  and 
drafts  indorsed  by  the  mortgagee 
for  the  accommodation  of  the  mort*^ 
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gagor,  or  of  any  firm  in  which  he 
"is  interested  or  in  any  manner 
connected."  At  the  time  it  was 
.given  there  was  but  one  note  out- 
standing; this  was  for  $3,000,  in- 
•dorsed  by  N.,  the  mortgagee,  for 
the  benefit  of  the  mortgagor,  and 
was  paid  by  the  latter.  Subse- 
quently the  mortgagor  executed 
another  mortgage  to  T).  N.  there- 
after, without  notice  of  the  sec- 
ond mortgage,  and  before  it  was 
recorded,  mdorsed  other  notes  for 
the  mortgagor,  which  he  paid.  In 
an  action  to  foreclose  the  first  mort- 
gage, held,  that  as  between  the 
parties  it  was  proper  to  show  the 
circumstances,  to  aid  in  ascertain- 
ing the  intent  of  the  parties,  and 
viewed  in  their  light,  the  intent 
appeared  to  be  to  cover  future 
as  well  as  existing  indorsements; 
also,  that  as  plaintiff  was  not 
affected  by  the  mortgage  to  D. 
the  same  rule  of  construction  ap- 
plied as  to  the  latter;  and  that 
plaintiff's  mortgage  was  a  valid 
and  prior  lien,     rhrr  v.  NichoU. 

327 

6.  In  an  action  to  foreclose  a  mort- 
gage executed  by  defendants,  who 
were  husband  ana  wife,  upon  lands 
•of  the  latter  to  secure  their  joint 
bond,  the  wife,  who  alone  an- 
swered, alleged  that  part  of  the 
consideration  of  the  bond  and  mort- 
gage was  a  gambling  debt  due  the 
mortgagee  from  the  husband,  and 
that,  at  the  time  of  the  execution 
•of  the  bond  and  mortgage,  the 
persons  who  would  have  been  en- 
titled to  the  mortgaged  premises 
were  the  defendant's  ifour  ct  ildren. 
The  mortgagee  died  prior  to  the 
bringing  of  the  action.  Upon  the 
trial  the  wife  called  the  husband 
as  a  witness  to  prove  the  averment 
as  to  the  consideration  of  the  bond 
and  mortgage;  this  was  objected 
to  and  the  testimony  excluded  on 
the  ground  that  the  witness  was 
incompetent  under  the  Code  of 
Civil  Procedure  (§  829)  to  testify 
to  conversations  or  transactions 
between  him  and  the  deceased 
mortgagee.  Held,  no  error;  that 
the  provisions  of  the  Revised  Stat- 
utes (1  R.  S.  663,  g§  16,  17),  upon 
which  the  defense  was  based, 
which  declare  all  things  In  action 
and  securities,  an^  part  of  the  con- 
•sideraUon  for  which  is  money  won 


by  playing  at  any  game,  to  be 
"utterly  void,"  except  where  the 
security  affects  real  estate,  when 
it  shall  be  void  as  to  the  grantee, 
but  shall  inure  to  the  sole  benefit 
of  the  person  entitled  to  the  rod 
estate  in  case  the  grantor  or  in- 
cumbrancer had  died  immediately 
upon  the  execution  of  the  instru- 
ment, could  not  be  construed  as 
operative  to  transfer  to  the  mort- 
gagor's heirs  title  to  the  mortga^ 
alone,  leaving  the  bond  valid  m 
the  hands  of  the  obligee;  that  the 
mortgage  being  merely  an  incident 
of  the  debt,  the  necessary  effect  of 
the  statute  is  that  the  bond  goes 
with  it  to  the  mortgagor's  heirs, 
not  absolutely,  but  onlv  so  far  as 
necessary  to  give  valiaity  to  the 
mortgage,  and  in  case  the  amount 
of  the  debt  exceeded  the  value  of 
the  land  mortgaged,  to  the  extent 
of  the  excess,  the  bond,  if  the  de- 
fense was  sustained,  would  be  ut- 
terly "void,"  and  as  judgment 
was  sought  against  the  witness 
for  any  deficiency,  he  was  directly 
interested  in  the  event  of  the  ac- 
tion.    Lvsteiiford  v.  Lord,         465 

7.  L.  conveyed  certain  premises  to 
S.  T.  and  H.  by  deeds  absolute  on 
their  face  in  pursuance  of  an  agree- 
ment, by  which  she  contract^  to 
so  convey  as  security  for  a  loan 
which  the  grantees*  agreed  to, 
and  did  mtike  said  loan  to  be 
for  a  period  not  exceeding  one 
year  from  the  date  of  the  deed. 
Upon  repayment  of  the  loan  with 
the  interest  the  grantees  agreed  to 
reconvey;  but  in  case  it  was  not 
repaid  within  the  year,  the  grantor 
agreed  that  the  deed  should  be- 
come absolute  and  that  the  grant- 
ees, their  heirs  and  assigns,  ^ould 
become  the  owners  in  fee  simple 
absolute.  The  loan  was  not  repaid 
within  the  year  and  thereafter  the 
grantor  surrendered  possession  of 
the  premises  to  the  grantees. 
Plaintiff  levied  upon  the  premises, 
by  virtue  of  an  attachment  against 
L.  as  a  non-resident,  in  an  action 
wherein  the  summons  was  served 
by  publication,  obtained  judgment 
by  default,  and  issued  execution 
thereon.  In  an  action  to  have  said 
deeds  declared  to  be  mortgages, 
and  the  premises  subjected  to  the 
lien  of  the  plaintiff's  judgment, 
hM,  that  plaintiff  was  entitled  to 
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the  relief  sought;  that  the  deeds 
were  mortgages;  that  the  provision 
in  the  contract  that  if  the  loan  was 
not  repaid  in  the  time  specified 
tiiey  should  become  absolute  con- 
veyances, was  ineffectual;  that  as, 
therefore,  the  title  remained  in  L., 
the  lien  by  virtue  of  the  attach- 
ment was  valid,  and  the  judgment 
and  execution  became  a  specific 
lien  upon  the  land.  Macauley  v. 
Stnith,  524 

The  grantees  before  the  attach- 
ment was  issued  executed  a  deed 
of  the  premises  to  the  defendant, 
the  N.  Y.  B.  Union.  The  grantee 
had  no  notice  of  the  agreement;  it 
iid  nutted  that  a  portion  of  the 
purchase-money,  agreed  by  it  to 
be  paid,  remained  unpaid.  Held, 
that  said  defendant  could  not 
maintain  the  defense;  that  it  was 
not  a  bona  fide  purchase  for  value, 
as  in  order  to  sustain  that  relation, 
it  must  have  paid  all  of  the  pur- 
chase-money; but  that  to  the  ex- 
tent of  its  payments  innocently 
made  before  notice  of  plaintiff's 
claim  it  was  entitled  to  protection. 

Id, 


UNICIPAL  CORPORATIONS. 

While  the  Hudson  river  is  a  high- 
way for  the  passage  of  vessels, 
that  portion  of  it  which  is  em- 
braced within  the  boundaries  of  a 
city  is  not  one  of  its  highways,  so 
as  to  burden  it  with  the  duty  of 
removing  obstructions  and  keep- 
ing it  safe  for  navigation.  Coon- 
J«y  V.  City  of  Albany.  145 

While  the  state  may  undertake, 
at  its  own  expense,  to  remove 
obstructions  in,  and  improve  the 
condition  of  navigable  waters,  and 
may  impose  this  burden  upon  a 
city  or  county  more  immediately 
and  beneficially  interested  therein 
than  other  portions  of  the  state, 
in  order  to  charge  a  municipality 
with  this  duty,  the  legislative 
intent  so  to  do  it  must  appear  from 
the  act  relied  upon  as  imposing 
the  duty.  Id, 

See  Albany  (City  op). 
Long  Island  City. 
New  York  (City  op). 


NAVIGATION. 

1.  While  the  Hudson  river  is  a  high- 
way for  the  passage  of  vessels, 
that  portion  of  it  which  is  em- 
braced within  the  boundaries  of  a 
city  is  not  one  of  its  highways,  so 
as  to  burden  it  with  the  duty  of 
removing  obstructions  and  keep- 
ing it  sale  for  navigation.  Coan- 
!^  y.  City  of  Albany.  145 

2.  While  the  state  may  undertake, 
at  its  own  expense,  to  remove 
obstructions  in,  and  improve  tlie 
condition  of  navigable  waters,  and 
may  impose  this  burden  upon  a 
city  or  county  more  immediately 
and  beneficially  interested  therein 
than  other  portions  of  the  state,  in 
order  to  charge  a  municipality 
with  this  duty,  the  legislative 
intent  so  to  do  it  must  appear 
from  the  act  relied  upon  as  impos- 
ing the  duty.  Id, 

ike  Steamship  Companies, 


NEGLIGENCE. 

1.  In  an  action  by  a  father  to  recover 
damages  for  injuries  to  an  infant 
child,  caused  by  defendant's  neg- 
ligence, he  is  entitled  to  recover 
his  pecuniary  loss,  t.  e.,  the  value 
of  the  services  of  the  child  while 
incapacitated  because  of  the  injury 
and  the  reasonable  expenses  neces- 
sarily incurred  in  the  effort  to  re- 
store the  child  to  health.  Barnes 
V.  Keene,  13 

2.  The  amount  of  the  loss  recover- 
able is  not  affected  by  the  financial 
condition  of  the  parent.  Id. 

3.  Defendant  indorsed  and  delivered 
to  plaintiffs  a  warehouse  receipt  for 
certain  wet  salted  calf  skins  as  se- 
curity for  a  call  loan.  In  an  action 
to  recover  on  the  loan,  defendant 
sought  to  counter-claim  damages 
resulting  from  a  deterioration  of 
the  calf  skins  while  in  the  ware- 
house, alleged  to  have  been  caused 
by  plaintiffs'  neglect  to  care  for 
them.  It  appeared  that  plaintiffs 
gave  no  personal  attention  to  the 
skins  while  in  the  warehouse  and 
exercised  no  supervision  over 
them;  that  defendant  had  free  ac- 
cess to  them  and  frequently  went 
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to  the  warehouse  and  examined 
tliem.  The  skins  were  all  piled 
together  and  the  iniury  was  caused 
by  the  heating  of  those  in  the  cen- 
ter of  the  pile;  this  did  not  appear 
upon  the  surface  of  the  pile. 
When  defendant  discovered  that 
the  skins  were  injured,  he  called 
plaintiffs'  attention  to  it  and  ad- 
vised that  they  be  resalted  or 
tanned;  plaintiffs  declined  to  do 
either;  defendant  also  proposed  to 
take  them  to  his  own  warehouse 
and  treat  them.  Plaintiffs  did  not 
consent,  but  suggested  that  de- 
fendant pay  the  debt  and  take  the 
skins.  JIM,  that  while  th(^  legal 
title  to  the  property  was  vested  in 
plaintiffs  and  the  warehousemen 
were  their  bailees,  defendant  had 
at  least  an  equal  interest  in  the 
preservation  of  the  property,  the 
bailment  being  for  the  mutual 
benefit  of  the  parties,  and  no  duty 
devolved  upon  the  former  to  cause 
it  to  be  handled  over  and  inspected ; 
tlmt  plaintiffs  were  not  required 
to  permit  defendant  to  take  it  to 
his  own  warehouse,  and  whether, 
under  the  circumstances,  it  was 
their  duty  to  take  some  action  for 
its  preservation  after  being  advised 
of  Its  deterioration,  for  neglect  to 
perform  which  they  were  liable, 
was  properly  submitted  to  the 
jury.     WiUeU  v.  Batch.  41 

4.  By  the  statute  of  Great  Britain, 
known  as  the  "Passengers'  Act 
1855,"  every  passenger  ship  is  re- 
quired to  carry  a  duly  qualified 
medical  practitioner,  and  its  owner 
or  charterer  is  required  to  provide 
for  the  use  of  its  passengers  a  sup- 
ply of  proper  and  necessary  medi- 
cines for  their  medical  treatment 
during  the  voyage,  properly 
packed  and  placed  under  the 
charge  of  a  medical  practitioner, 
"to  be  usi»d  at  his  discretion." 
In  an  action  to  recover  damages 
against  a  corporation  of  Great 
Britain  for  injuries  alleged  to  have 
been  sustaine<l  by  plaintiff,  a  pas- 
senger on  one  of  its  steamers,  al- 
leged to  have  resulted  from  taking 
calomel  furnished  by  the  steamer's 
physician  in  response  to  a  request 
for  *' quinine,"  it  appeared  that 
defendant  issued  a  prospectus  to 
advertise  its  line,  which  contained 
a  statement  that  an  experienced 
surgeon  was  carried  on  board  each 


ship  and  that  all  medicines  were 
supplied  gratis.  Held,  that  defend- 
ant assumed  no  duty  or  liability 
beyond  those  imposed  by  the  stat- 
ute, i.  f.,  to  employ  a  duh'  quali- 
fied physician,  to  provide  a  supply 
of  suitable  and  necessary  medi- 
cines, properly  packed  and  labeled 
and  to  provide  a  proper  place  in 
which  to  keep  them;  and  that, 
having  complied  with  these  re- 
quirements, for  enrols  and  mis- 
takes on  the  part  of  the  physician 
thereafter,  it  was  not  responsible. 
Allan  v.  State  S.  S.  Co,  91 

5.  It  appeared  that  in  the  outset  of 
the  voyage  the  medicines  were  in- 
spected, as  required  by  the  statute, 
by  the  medical  examiner  at  the 
port  from  whence  the  steamer 
sailed  and  they  were  then  prop- 
erly packed  and  labeled.  Plain- 
tiflc  produced  evidence  to  the  effect 
that  on  the  evening  when  she  ap- 
plied for  the  medicine  the 
"surgery"  where  the  medicines 
were  kept  was  in  disorder  and  con- 
fusion, the  bottles  being  out  of 
place,  and  the  trial  court  left  it  to 
the  jury  to  determine  whether  the 
condition  of  the  "surgery"  was 
such  as  to  show  want  of  ordinary 
care  on  the  part  of  defendant  in 
providing  and  properly  labeling 
medicines  or  left  them  open  so  that 
a  mistake  was  likely  to  occur. 
Ilddy  error;  that  the  evidence  of 
confusion  and  disorder  after  the 
steamer  went  to  sea  and  after  the 
medicines  were  put  in  charge  of 
the  physician,  ciid  not  justify  a 
finding  of  negligence  on  the  part 
of  defendant.  Jd, 

6.  A  traveler  approaching  a  railroad 
crossing  guarded  by  gates,  is  not 
requires  to  exercise  the  same 
vigilance  in  looking  and  listening 
as  when  the  approaches  arc  not 
so  guarded.  Karve.  v.  X  }'.,  N, 
n.  &  H.  R.  R.  Co,  160 

7.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
received  by  plaintiff  through  de- 
fendant's negligence,  these  facts 
appeared:  plaintiff  was  driving 
along  a  highway,  which  crossed 
defendant's  tracks,  in  an  open 
wagon;  the  cros.sing  was  protected 
by  gates  on  each  side  of  the  rail- 
road; as  plaintiff  approached  the 
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tracks  he  found  the  gates  dosed; 
A  train  passed,  the  gates  were 
opened  and  plaintiff  started  on  but 
&ftcr  he  had  passed  the  first  gate, 
both  were  a^ain  closed  so  that 
escape  was  impossible;  he  was 
struck  bv  anotlier  train  and  in- 
jured. It  was  dark  at  the  time 
[>f  the  accident,  and  the  train 
which  had  passed  obstructed  the 
view  of  the  approaching  train; 
plaintiff  and  his  witnesses  testified 
that  they  neither  heard  nor  saw 
the  latter  until  a  moment  before 
the  collision.  Ueld,  that  the  ques- 
tion as  to  plaintiff's  contributory 
Qegligence  was  properly  submitted 
to  the  jury.  Id. 

The  court  charged,  on  the  ques- 
tion of  damages,  that  plahitiff  was 
entitled  to  recover  for  present 
pain  and  what  he  would  endure  in 
the  future.     Held^  no  error.       Id. 

Plaintiff  did  not  claim  on  the  trial 
any  liability  on  defendant's  part 
because  of  a  failure  to  ring  the 
bell  or  blow  the  whistle  on  the  ap- 
proaching train,  but  the  ground  of 
liability  was  the  alleged  misman- 
agement of  the  ^ates.  Before  the 
trial  the  provision  of  the  act  of 
ia54  (§  7,  chap.  282,  Laws  of 
1854),  requiring  the  bell  to  be 
rung  or  whistle  sounded  upon  a 
locomotive  approaching  a  high- 
way crossing  had  been  repealed. 
[Chap.  593.  Laws  of  1886.)  De- 
fendant's counsel  requested  the 
sourt  to  charge  that  it  was  not 
bound  as  matter  of  law  to  ring 
the  bell  or  blow  the  whistle.  This 
request  was  refused.  Ueldy  no  er- 
ror; as  it  had  no  bearing  upon  the 
issue.  Id. 

.  It  9eerM,  that  a  party  having  and 
assuming  to  maintain  a  dock  and 
slip  to  supply  wharfage  for  hire 
is  bound  to  keep  them  in  suitable 
ciondition  for  that  purpose,  and 
for  any  injury  or  loss  resulting  to 
&  person  properly  using  them, 
3olely  occasioned  by  a  failure  to 
perform  this  duty,  he  is  liable. 
Vroman  v.  Eogers.  167 

.  The  duty,  however,  is  imposed 
upon  one  hiring  wharfage  to  exer- 
cise ordinary  care  and,  if  by  such 
Bxercise,  he  could  have  discovered 
the  defect  causing  the  injury,  he 


is  guilty  of   contributory    negli- 
gence. Id, 

12.  In  an  action  to  recover  damages 
for  an  injury  to  plaintiffs'  barge 
and  its  cargo  while  lying  at  defend- 
ant's dock,  wharfage  at  which  had 
been  leased  by  plaintiffs,  the  testi- 
mony of  the  latter  was  to  the  effect 
that  they  made  the  lease  upon  the 
representation  of  defendant  that 
the  place  at  the  wharf  so  let  was 
safe  and  had  six  feet  of  water  at 
low  tide;  that  at  the  wharf  it  was 
less  than  six  feet  and  the  ground 
under  the  barge  sloped  down  out- 
ward from  the  docks,  so  that  at  low 
tide  the  side  of  the  barge  near  the 
dock  rested  on  the  bottom,  and  by 
reason  of  the  slope  broke  away  from 
its  fastenings  and  turned  over,  thus 
causing  the  loss  complained  of. 
The  barge  had  been  at  the  dock 
for  ten  days  prior  to  the  injury, 
and  at  low  tide  had  rested  on  the 
bottom.  The  court  instructed  the 
jury  that  if  they  found  that  the 
bottom  of  the  slip  was  defective 
or  in  an  unsafe  condition,  and  this 
caused  the  loss,  the  further  ques- 
tion was  for  them  to  determine 
whether  defendant  was  gnilty  of 
negligence  and  plaintiffs  free  from 
contributory  negligence.  Plain- 
tiffs* counsel  recjuested  the  court 
to  charge  "that  if  defendant  made 
the  statement  that  this  place  was 
all  right,  the  plaintiffs  had  the 
right  to  rely  on  that  statement." 
The  court  stated  that  the  jury 
might  consider  that  on  the  ques- 
tion of  negligence,  and  declined  to 
charge  that  the  jury  might  rely 
on  the  statement  or  that  it  relieved 
them  from  making  a  personal  ex- 
amination. Held,  no  error;  that 
while  assuming  the  statement  was 
made,  plaintiffs  were  justified  in 
assuming  it  to  be  true,  and  negli- 
gence could  not  be  imputed  to  them 
in  placing  the  barge  there  with- 
out personal  examination,  the  in- 
ference was  justified  that  when 
previously  at  low  tide  the  barge 
rested  on  the  bottom,  it  could  have 
been  easily  ascertained  whether 
the  ground' beneath  it  was  suitable 
to  rest  upon,  and  the  question  of 
contributory  negligence  was  prop- 
erly submitted  to  the  jury.        Id, 


13.  In  an  action  to  recover  damages 
for  alleged  negligence,  resulting 
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in  setting  on  fire  and  destroying 
certain  bearing  fruit  trees  upon 
plaintiff's  premises,  plaintiff's  wit- 
nesses were  asked  what  the  trees 
were  worth  at  the  time  they  were 
killed,  and  were  permitted  to 
answer  under  objection  and  excep- 
tion. Held,  error;  that  the  evi- 
dence tended  to  show,  not  the 
value  of  the  trees  severed  from  the 
soil,  but  their  value  as  bearing 
fruit  trees  connected  with  and  de- 
pendent upon  the  soil;  that  this 
'was  not  a  proper  measure  of  dam- 
ages, Ihoight  V.  E.,  0.  &  N,  E.  E. 
Co.  199 

14.  Plaintiff,  while  riding  upon  a 
load  of  hay  along  one  of  defend- 
ant's highways,  was  injured  by 
being  swept  from  the  load  by  the 
limbs  of  a  tree,  which  overhung 
the  traveled  track.  On  trial  of  an 
Action  to  recover  damages  on  the 
ground  of  alleged  negligence  of 
defendant's  commissioners  of  high- 
ways, the  court  charged  as  follows: 
"Notice  must  be  proven  of  the 
•existence  of  the  obstruction  a 
;sufflciettt  length  of  time,  from 
'which  a  jury  may  say  a  commis- 
jsioner  ought  to  have  known  it. 
Now,  it  is  nothing  of  any  conse- 
•quence  that  thousands  have  passed 
there  without  iniury.  Ii  this 
obstruction  existed  so  long  that  a 
vigilant  officer  should  have  known 
of  its  existence,  they  are  liable." 
In  accordance  with  requests  of  de- 
fendant's counsel,  the  court  then 
charged  in  substance  that  the  jury 
had  a  right  to  take  into  considera- 
tion, in  determiniQg  whether  the 
commissioners  were  chargeable 
'with  notice,  the  fact  that  people 
driving  on  loads  of  hay  hadpassed 
under  this  tree  without  difficulty; 
also  the  fact  that  no  complaint 
had  been  made  to  the  commission- 
ers. Said  counsel  then  excepted 
to  the  sentence  in  the  charge  that 
*Mt  is  nothing  of  any  consequence 
that  thousands  passed  there  with- 
out injury."  Jleld,  untenable. 
Embler  v.  T(nDn  of  WaUkill.      222 

15.  It  appeared  that  defendant  had 
occasionally  traveled  on  this  high- 
way, but  never  before  on  a  load  of 
hay,  and  he  testified  that  he  never 
had  had  occasion  to  observe  how 
low  the  branches  of  the  apple  tree 
hung,  or  how  far  they  extended. 


Defendant's  highway  commis- 
sioners gave  testimony  to  the  effect 
that  they  had  never  known  any 
difficulty  from  said  tree,  and  that 
any  danger  therefrom  was  not  ob- 
vious to  them.  Defendant  claimed 
that  the  danger  was  so  apparent 
that  plaintiff  and  the  driver  of  the 
load  were,  as  matter  of  law, 
chargeable  with  contributory 
negligence.    Held,  untenable.    Id. 

16.  Defendants  were  engaged  in  con- 
structing an  elevated  railroad; 
the^  used  for  this  work  a  steam 
engine  and  apparatus  placed  upon 
a  platform  on  wheels,  which 
moved  along  as  the  work  pro- 
gressed, upon  girders  resting  upon 
cross-beams.  While  the  pfiitfonn 
was  being  moved  forward  the 
girders  on  which  it  rested  save 
way  and  the  end  of  the  platform 
fell  to  the  ground.  Plaintiff,  an 
employe  of  defendants,  at  work 
upon  the  platform,  where  he  bad 
been  employed  for  some  time  pre- 
viously, was  injured.  In  an  ac- 
tion to  recover  damages  plaintiff's 
evidence  tended  to  show  negli- 
gence on  the  part  of  defendants  in 
not  properly  bracing  the  girdere 
laterally,  or  bolting  them  to  the 
cross-beams.  Held,  that  while  the 
alleged  defects  were  apparent, 
yet  as  plaintiff,  although  having 
knowled^e^hereof,  might  not  have 
been  advised  of  the  dangerous  con- 
sequences that  mi^ht  result  there- 
from, and  to  give  knowledge 
thereof,  may  have  required  some 
skill  or  judgment  not  available  to 
him  or  to  an  ordinary  observer, 
such  consequences  were  not  as 
matter  of  law  obvious  and  within 
the  hazards  assumed,  and  the 
question  of  plaintiff's  contribu- 
tory negligence  was  one  of  fact  for 
the  jury;  and  so,  that  a  motion 
for  a  nonsuit  was  properly  denied. 
Damdacm  v.  Oomdl.  228 

■ 

17.  In  an  action  by  an  employe  of 
defendant  to  recover  damages  for 
personal  injuries  alleged  to  have 
been  causecf  by  defendant's  negli- 
gence, the  following  facts  ap- 
peared: Plaintiff,  while  in  the 
performance  of  his  duties,  was 
injured  by  the  fall  of  an  iron 
girder  caused  by  the  breaking  of 
an  iron  hook  used  in  raising  the 
girder.    The  hook  was  one  of  a 
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lumber  made  for  defendant  for 
luch  use  from  a  bar  of  iron  pur- 
chased by  defendant  of  reputable 
lealers,  and  ordered  as  the  "best 
•efined  "  iron,  which  was  the  best 
^rade  in  the  market.  All  of  the 
>ther  hooks  had  been  used  tor  the 
lame  woik,  and  none  proved  to 
)e  weak  or  insufficient,  except  the 
me  in  question,  and  this  one,  dur- 
ng  the  three  months  prior  to  the 
kccident,  had  been  used  in  lifting 
rlrders  similar  to  the  one  which 
ell.  There  was  nothing  in  its  ex- 
ernal  appearance  to  indicate  that 
t  was  weak,  or  not  of  the  best 
naterial.  The  break  resulted  from 
i  hidden  defect  in  the  iron,  that 
:ould  not  have  been  discovered  by 
in  external  examination,  and  was 
lot  discovered  in  the  process  of 
naking  the  hook,  which,  when  de- 
ivered  to  defendant's  employes 
or  use,  was  supposed  to  be  of  the 
>est  material.  ±r<?M,  that  plaintiff 
vas  not  entitled  to  recover.  Carl- 
on  v.  PJusnix  Bridge  Co.  278 

An  owner  may  ordinarily  exercise 
;uch  dominion  over  and  make  such 
ise  of  his  real  estate  as  he  chooses, 
)rovided  the  rights  of  others  are 
lot  thereby  violated,  and  the  use 
o  which  he  puts  his  property  is 
lot  of  such  a  public  character  that 
le  is  bound  to  observe  reasonable 
^rein  keeping  it  in  a  condition  to 
lave  harmless  those  invited  to 
»me  upon  it  for  his  benefit  and 
)rofit.      Sterger   v.   Van  SickUn. 

499 

The  covenant  of  a  landlord  to 
epair  does  not  inure  to  the  benefit 
>f  a  stranger  sustaining  injury 
)ecau8e  of  its  breach.  Id. 

It  seemH  that  one  who  enters  upon 
.he  premises  of  another  upon  law- 
ful business,  by  the  express  or  im- 
)]ied  invitation  of  the  proprietor, 
las  a  right  to  believe  that,  taking 
"easonable  care  himself,  all  reason- 
ible  care  has  been  used  by  the 
)wner  to  protect  him,  so  that  no 
njury  mmj  occur,  and  as  to  him 
he  owner  is  chargeable  with  the 
luty  of  exercising  that  degree  of 
;are.  Id. 

Where,  however,  one  enters  upon 
;he  premises  of  another  as  a  mere 
icensee,  without  any  enticement 


or  inducement,  he  does  so  at  his 
own  risk,  and  as  to  him  the  owner 
owes  no  duty  of  care  or  vigilance. 

Id. 

22.  The  fact  that  the  premises  are 
leased  with  a  condition  that  the 
owner  may  re-enter  to  make  re- 
pairs, does  not  enlarge  his  responsi- 
bility as  to  third  persons.  Id. 

28.  In  an  action  to  recover  damages 
for  personal  injuries,  the  followme 
facts  appeared:  Defendant  owned 
certain  premises,  which  he  had 
leased  to  one  L. ;  the  steps  leading 
from  a  stoop  in  the  rear  of  the 
building  on  the  premises  to  the 
ground  were  decayed;  defendant 
knew  of  this  and  had  agreed  to  re- 
pair them.  Plaintiff  occupied  the 
adjoining  premises,  the  two  lots 
being  separated  in  the  rear  by  a 
fence  through  which  an  opening 
had  been  made  by  knocking  off 
boards.  Plaintiff  went  through 
said  opening  to  defendant's  house, 
not  at  the  occupant's  invitation  or 
on  a  matter  ot  common  interest, 
and  on  coming  out  one  of  the  steps 
broke  and  she  received  the  in  Junes 
complained  of.  The  complaint 
was  dismissed.  Held,  no  error; 
that  plaintiff  was  a  mere  licensee 
and  no  duty  was  imposed  upon  de- 
fendant requiring  the  exercise  of 
any  care  to  protect  her.  Id. 

24.  Plaintiff  was  engaged  in  digging 
a  trench  in  a  street  oy  the  side  A 
defendant's  railroad  track.  A  bar- 
rier of  planks  resting  on  sections 
of  sewer  pipe  was  erected  around 
the  excavation.  As  one  of  de*- 
fendant's  cars  passed  a  piece  of 
pipe  fell  into  the  trench,  injuring 

Slaintiff.  In  an  action  to  recover 
amages  plaintiff's  evidence  was 
to  the  effect  that  the  car  struck 
the  pipe,  causing  its  fall.  Another 
car  had  just  passed  without  strik- 
ing the  pipe.  It  appeared  that 
when  this  car  approached  the  ex- 
cavation the  driver  stopped  it,  the 
conductor  looked  along  the  track 
and  thought  there  was  room  to 
pass,  and  the  foreman  of  the  con- 
tractor who  was  making  the  ex- 
cavation, signalled  to  the  driver 
to  come  on;  he  drove  along  at  a 
walk,  passed  two  of  the  sections 
of  pipe  and  struck  the  third.  Held, 
that  the  evidence  failed  to  estab- 
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lish  negligence  on  defendant's 
part,  and  that  the  submission  of 
the  question  to  the  jury  was  error. 
Schmidt  v.  S.  d  H,  P.  R,  R.  Co. 

566 

35.  Plaintiff  was  employed  as  a 
brakeman  upon  one  of  defendant's 
freight  trains.  One  of  its  i>rinted 
rules  required  brakemen,  before 
starting,  to  test  the  hand  brakes, 
"and  see  that  they  are  in  proper 
condition  and  work  easily.""  This 
was  not  done  by  plaintiflf  or  any  of 
the  brakemen  upon  the  train  in 
question.  The  train  stopped  for 
about  two  hours  at  a  station  where 
the  cars  were  usually  inspected, 
but  no  inspection  was  made.  The 
train  stopped  at  another  station, 
just  beyond  which  was  a  steep 
down  grade,  but  although  plain- 
tiff and  his  associates  well  knew  of 
this  grade  and  of  the  dangers  inci- 
dent to  an  attempt  to  take  such  a 
train  down  without  the  brakes  be- 
ing in  good  order,  made  no  exam- 
ination. Upon  attempting  to  set 
the  brakes,  after  the  train  started 
upon  the  down  grade,  it  was  dis- 
covered that  a  number  of  them 
would  not  work,  and  in  conse- 
quence the  speed  of  the  train  could 
not  be  checked,  a  greater  portion 
of  it  was  thrown  from  the  track 
and  plaintiff  was  injured.  In  an 
action  to  recover  damages  it  ap- 
peared that  plaintiff  knew  of  and 
had  read  the  printed  rules.  Held, 
that  as  disobedience  of  the  rules 
caused  the  accident,  plaintiff  was 
not  entitled  to  recover.  IxiCroy 
V.  N,  F.,  L.  E.  &,W.  R,  R.  Co,  570 

26.  R  seems  that  had  plaintiff  been 
unacquainted  with  the  rules  he 
would  not  be  entitled  to  recover, 
as  with  full  knowledge  of  the  dan- 
gers, it  was  incumbent  upon  him 
and  his  associates  to  ascertain  be- 
fore reaching  the  down  grade  that 
a  sufficient  number  of  the  brakes 
to  properly  check  the  train  were 
in  order.  Id. 

27.  Plaintiff  was  a  gangwayman  in 
the  employ  of  one  L.,  a  stevedore, 
engaged  m  unloading  a  vessel  be- 
longing to  defendant.  Under  his 
agreement  with  defendant.  L.  was 
to  be  paid  a  stipulated  price  per 
ton  for  unloading,  defendant  to 
furnish  the  steam  power  and  a  man 


to  run  the  winch.  Plaintiff  gave 
the  signals  to  the  winchman. 
Plaintiff,  to  hoist  a  load,  gave  the 
signal  to  go  ahead,  which  was 
donci  by  the  rope  winding  around 
the  drum  of  the  winch.  In  hoist- 
ing the  load  in  question  the  rope 
ran  off  the  drum.  The  winchman 
stopped  and  called  plaintiff's  at- 
tention to  this.  The  latter  sup- 
ported the  hoist  by  means  of  a 
hook  and  then  seized  tlie  rope  to 
lift  it  on  to  the  drum,  ordering  the 
winchman  to  back  so  as  to  loosen 
the  rope.  Instead  of  doing  so  the 
winchman  w^eut  ahead  and  plain- 
tiff's hand  was  drawn  against  the 
drum  and  he  was  injured.  In  an 
action  to  recover  damages,  it  did 
not  appear  that  L.  had  power  to 
order  or  control  the  winchman. 
further  than  to  signal  to  him 
through  the  gangwayman.  IltUl, 
that  the  winchman  could  not  be 
regarded  as  the  servant  of  L. ;  that 
the  fact  that  he  received  orders 
when  to  hoist  or  lower  from  plain- 
tiff did  not  change  his  relations  to 
defendant  as  its  servant,  and  that 
as  his  negligence  caused  the  injury 
defendant  was  liable.  Johiim/n  v. 
Js'tilwrUind*  A,  *S.  iV;  Co.  576 


NEW  YORK  (CITY  OF). 

By  a  contract  for  regulating  and 
grading  one  of  defendant's  streets 
at  a  pnce  specified  for  the  differ- 
ent kinds  of  work,  after  providing 
for  substantial  performance  in  ac- 
cordance with  the  specifications,  it 
was  stipulated  that  defendant's 
commissioner  of  public  works 
should  determine  what  would  con- 
stitute a  performance;  daily  in- 
£pection,  a  right  on  defendant's 
part  to  change  the  grade,  and  an 
examination  by  a  surveyor  after 
excavation,  were  also  provided  for, 
and  when  the  completion  of  the 
work  w^as  duly  certified  by  throe 
of  defendant's  officers  named,  and 
also  by  its  commissioner  of  public 
works,  it  agreed  to  pay  therefor. 
In  an  action  to  recover  for  the  work 
done  at  the  contract  prices,  plain- 
tiff produced  in  evidence  the  cer- 
tificates required  by  the  contract 
which  showed  the  amount  of  work 
done,  and  certified  to  the  comple- 
tion of  the  contract  and  accept- 
ance of  the  work.    No  fraud  or 
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invalidity  in  the  contract  was  al- 
leged by  defendant,  and  that  the 
work  as  certified  was  done  was  not 
questioned,  but  it  claimed  on  the 
trial  non-compliance  with  this  pro- 
vision of  the  contract:  "  The 
street  is  to  be  regulated  two  feet 
below  the  grade  where  there  is 
rock,  and  is  to  be  examined  by  the 
surveyor  before  placing  any  filling 
thereon.  «  *  *  Any  portion 
of  the  street  not  thus  regulated 
and  properly  examined  will  not  be 
received  as  finished."  This  defense 
was  not  set  up  in  the  answer.  De- 
fendant was  permitted  to  give  evi- 
dence, under  objection  that  it  was 
not  admissible  under  the  pleadings, 
which  tended  to  show  that  in 
places  rock  was  left  nearer  than 
two  feet  to  the  established  grade. 
The  court  directed  a  judgment  for 
plaintiff  for  the  amount  as  perti- 
fled ,  wi th  interest.  Held,  no  error ; 
that  defendant  was  not  entitled  to 
give  evidence,  or  to  go  to  the  jury 
on  the  question  of  non-compliance 
with  Siiid  provision  of  the  contract 
as  it  was  not  raised  by  the  plead- 
ings, and  that  as  the  reception  of 
the  evidence  was  error,  this  court 
was  precluded  from  considering  it 
for  the  purposes  of  reversal.  Brady 
V.  Mayor,  etc,  415 

2.  The  specifications  provided  that 
the  street  was  "to  be  regulated 
and  graded,  where  required,  in  ac- 
cordance with  the  plans  and  pro- 
file of  the  said  street,"  and  other 
portions  of  the  contract  showed 
that  the  specifications  were  not 
necessarily  to  be  exactly  but  sub- 
stantially performed  to  the  satis- 
faction of  the  commissioner  of 
public  works.  It  appeared  that 
the  surveyor  gave  to  the  contrac- 
tor the  grade  to  which  the  work 
was  conformed,  and  he  certified  to 
the  completion  of  the  work  as 
stipulated.  Held,  that  defendant 
was  precluded  by  the  certificates 
given  as  required  by  the  contract; 
and  that  conceding  the  evidence  so 
given  by  defendant  was  properly 
received,  and  could  be  considered, 
it  did  not  affect  plaintiff's  right  of 
recovery.  Id. 

8.  The  contract  provided  that  the 
city  should  not  be  "  precluded  or 
estopped  by  any  return  or  certifi- 
cate" of  any  of  its  oflScers,  made 


in  pursuance  of  the  contract, 
''from  at  any  time  showing  the 
true  and  correct  amount  and  char- 
acter of  the  work."  Held,  that 
this  provision  did  not  have  the 
effect  to  nullify  defendant's  agree- 
ment to  be  bound  by  the  certifi- 
cates of  its  ofiScers  as  to  perform- 
ance, and  did  not  affect  the  con- 
tractor's right  to  recover  for  the 
work  done  at  the  prices  fixed,  but 
that  it  simply  reserved  the  right 
to  challenge  and  to  call  upon  the 
court  to  correct  the  certificates  for 
error  in  these  particulars:  1.  As  to 
the  amount  oi  the  work,  i,  e.,  the 
number  of  yards  of  filling  and  ex- 
cavation, etc.  2.  As  to  the  charac- 
ter of  the  work,  i.  e.,  that  one 
kind  of  work  had  been  estimated 
for  another.  Id, 


OFFICE  AND  OFFICERS. 

CJnder  the  provision  of  the  act  of 
1875  (§  10,  chap.  611,  Laws  of 
1875),  providing  for  the  incorpora- 
tion of  certain  business  corpora- 
tions, which  requires  that  the 
directors  of  a  corporation  or^n- 
ized  under  it  shall,  at  their  election, 
"and  throughout  their  term  of 
ofiice,"  be  stockholders,  whenever, 
and  as  soon  as,  a  director  parts 
with  all  beneficial  interest  in  and 
control  over  his  stock  and  causes 
the  oflftcers  of  the  corporation  to 
have  knowledge  of  such  fact,  by 
request  that  a  proper  transfer  be 
made  on  the  corporate  books,  the 
statute  operates  to  divest  him  of 
his  office,  and  he  ceases  to  be  a 
director.  (Bradley,  J.,  dissent- 
ing.)    C.  N.  Bank  v.  Colwcll.   260 

PARENT  AND  CHILD. 

1.  In  an  action  by  a  father  to  recover 
damages  for  injuries  to  an  infant 
child,  caused  by  defendant's  negli- 
gence, he  is  entitled  to  recover  his 
pecuniary  loss,  i.  e.,  the  value  of 
the  services  of  the  child  while  in- 
capacitated because  of  the  injury 
and  the  reasonable  expenses  neces- 
sarily incurred  in  the  effort  to  re- 
store the  child  to  health.  Barnes 
V.  Keene.  13 

3.  The  amount  of  the  loss  recover- 
able is  not  affected  by  the  financial 
condition  of  the  parent.  Id, 
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8.  In  such  an  action  it  appeared  that 
the  father,  Tvho  had  had  experience 
as  a  nurse  himself,  in  that  capacity 
took  the  entire  charge  of  the  child ; 
after  proving  the  value  of  his  serv- 
ices as  such,  he  was  permitted  to 
prove,  under  obiection  and  excep- 
tion, that  in  order  to  care  for  his 
diild  he  gave  up  a  lucrative  busi- 
ness engagement  and  also  to  prove 
the  amount  of  the  agreed  compen- 
sation; the  court  refused  to  charge 
that  the  jury  was  not  at  liberty  to 
allow  more  than  would  have  been 
paid  to  a  competent  trained  or  pro- 
fessional nurse.  Held,  error;  that 
while  plaintiff  was  entitled  to  re- 
cover the  value  of  his  services  as 
a  nurse,  he  was  not  entitled  to  re- 
cover in  addition  thereto  what  he 
might  have  made  had  he  not  aban- 
doned the  business  engagement. 

Id. 

PARTIES. 

In  an  action  upon  a  promissory  note 
indorsed  by  defendant  G.,  he  ans- 
wered to  the  effect  that  he  held 
the  legal  title  to  certain  letters 
patent  owned  by  H.,  in  order  to 
affect  a  sale  thereof  for  H. ;  that 
he  sold  an  interest  therein  to  the 
maker  of  the  note,  which  was 
given  in  part  payment;  that  at  the 
request  of  H.  the  not«  was  made 
payable  to  and  was  indorsed  by  G. , 
in  order  simply  to  show  that  he 
had  properly  discharged  the  trust, 
and  that  the  note  was  afterwards 
wrongfully  diverted  by  H.  The 
latter  died  before  the  trial.  Upon 
the  trial  G.,  as  a  witness  in  his 
own  behalf  was  asked  how  it  hap- 
pened that  the  note  was  made  pav- 
able  to  his  order.  This  was  ob- 
jected to  and  excluded  as  incom- 
petent under  the  Code  of  Civil 
Procedure  (§  828).  HM,  no  error. 
SaUade  v.  fferlach,  548 


PARTITION. 

1.  P.  died  leaving  him  surviving  his 
widow,  a  daughter  and  five  grand- 
children, two  of  them  children  of 
the  daughter,  three  the  children 
of  deceasied  sons;  he  died  seized  of 
four  parcels  of  real  estate.  By  his 
will  he  directed  his  executors,  if 
his  widow  consented,  to  sell  said 
real  estate,  invest  one-third  of  the 
proceeds  and  pay  the  income  there- 


from to  his  widow  during  her  life 
in  lieu  of  dower,'  and  after  her 
death  divide  the  principal  among 
his  grandchildren  then  surviving; 
one-third  he  gave  to  his  daughter, 
the  other  third  to  his  daughters- 
in-law  and  their  children.  The 
testator  directed  his  executors  to 
dispose  of  his  residuary  estate  or 
put  it  in  shape  to  divide  equally 
among  his  said  grandchildren 
'*  whenever  either  shall  become  of 
age."  The  will  contained  this 
clause:  "It  may  so  happen  that 
my  daughter  *  ♦  *  may  live 
to  have  other  children  after  my 
death,  and  after  my  executors  may 
have  divided  my  estate;  in  that 
case,  it  is  my  wish  that  they  come 
in  and  share  in  the  estate  left  my 
wife  after  her  death  in  preference 
to  the  others,  so  tliat  all  my  grand- 
children may  eventually  receive 
thfe  same  amount."  The  widow 
refused  to  accept  the  provision 
made  for  her.  In  pursuance  of  a 
judgment  in  a  suit  for  the  parti- 
tion and  sale  of  the  four  parcels, 
three  of  them  were  sold,  one-third 
of  the  proceeds  being  brought  into 
court  and  the  proceeds  invested, 
the  income  to  be  paid  to  the  widow 
during  life  as  and  for  her  dower 
interest.  Thereafter,  and  during 
the  life  of  the  widow  and  before 
a  division  of  the  residuary  estate, 
a  child  was  bom  of  the  testator's 
daughter.  Held,  that  the  intent 
of  the  testator  was  to  provide  for 
every  child  bom  of  his  daughter 
after  his  death,  and  so  thatG.,  the 
child  so  bom,  was  entitled  to  the 
benefit  of  the  provision,  although 
bom  before  a  division;  also,  that 
the  refusal  of  the  widow  to  ac- 
cept the  provision  made  for  her 
did  not  operate  to  deprive  the 
child  so  bom  of  such  benefit.  Ho- 
talinff  V.  Marsh.  29 

2.  The  orij^inal  judgment  in  the  par- 
tition suit  provided  that  the  prin- 
cipal of  the  one-third  directed  to 
be  invested  for  the  benefit  of  the 
testator's  widow  should  at  her 
death  be  divided  amon^  the  stir- 
vivors  of  the  fi^e  grandchildren, 
"subject  to  open  and  let  in  and 
slmre  in  the  same  "  any  child  the 
testator's  daughter  "shall  have 
previously  had  lawfully  bora  to 
her  after  the  death  of  said  testator, 
who  shall  then  survive,  and  pro- 
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rided  also  that  if  previously  to  the 
nrth  of  said  after-born  child  a  di- 
rision  of  the  residuary  estate  of 
he  said  testator  shall  have  been 
nade,  ♦  *  *  then  said  after- 
>om  child  shall  be  preferred  out 
)f  the  said  principal  sum  «  *  * 
x>  the  extent,  so  far  as  may  be,  of 
naking  them  equal  with  said  five 
grandchildren."  It  was  claimed 
;hat  bv  this  provision  the  after- 
3om  child  could  not  siiare  because 
3om  previous  to  the  distribution 
:>f  the  residuaiT  estate.  Held.,  un- 
^nable;  also,  that  if  necessary,  the 
3ourt  would  have  power  to  amend 
the  judgment.  Id. 


PASSENGERS. 

By  the  statute  of  Great  Britain, 
known  as  the  **  Passengers'  Act 
1855  "  every  passene er  ship  is  re- 
quired to  carry  a  duly  qualified 
medical  practitioner  and  its  owner 
or  charterer  is  required  to  provide 
for  the  use  of  its  passengers  a  sup- 
ply of  proper  and  necessary  meai- 
cines  for  their  medical  treatment 
during     the     voyage,     properly 
packed    and    placed    under    the 
charge  of  a  medical  practitioner 
"to  be  used  at  his  discretion." 
In  an  action  to  recover  damages 
against  a   corporation    of    Great 
Britain  for  injuries  alleged  to  have 
been  sustained  by  plaintiff,  a  pas- 
senger on  one    of    its    steamers, 
alleged  to  have  resulted  from  tak- 
ing   calomel    furnished    by    the 
stumer's  physician  in  response  to 
a  request  for  '*  quinine,"  it  ap- 
pear^ that  defendant   issued    a 
prospectus  to  advertise  its  line, 
which  coatained  a  statement  that 
an  experienced  surgeon  was  car- 
ried on  board  each  ship  and  that 
all  medicines  were  supplied  gratis. 
Held,  that  defendant  assumed  no 
duty  or  liability  beyond  those  im- 
posed bv  the  statute,  i.  (.,  to  em- 
ploy a  duly  qualified  physician,  to 
provide  a  supply  of  suitable  and 
necessary     medicines,      properly 
packed  and  labeled  and  to  provide 
a  proper  place  in  which  to  keep 
them;  and  that,  having  complied 
with  these  requirements,  for  errors 
and  mistakes  on  the  part  of  the 
physician  thereafter,   it  was  not 
responsible.    AUian  v.  Utoie  8.  S. 
Co.  91 


2.  It  appeared  that  in  the  outset  of 
the  voyage  the  medicines  were  in- 
spected, as  required  by  the  statute, 
by  the  medical  examiner  at  the 
port  from  whence  the  steamer 
sailed  and  they  were  then  properly 
packed  and  labeled.  Plamtili 
produced  evidence  to  the  effect 
that  on  the  evening  when  she  ap- 
plied for  the  medicine  the  "sur- 
gery" where  the  medicines  were 
kept  was  in  disorder  and  confusion 
the  bottles  being  out  of  place,  and 
the  trial  court  left  it  to  the  jury  to 
determine  whether  the  condition 
of  the  "surgery"  was  such  as  to 
show  want  of  ordinary  care  on  the 
part  of  defendant  in  providing 
and  properly  labelling  medicines 
or  left  them  open  so  that  a  mistake 
was  likely  to  occur.  Held,  error; 
that  the  evidence  of  confusion  and 
disorder  after  the  steamer  went  to 
sea  and  after  the  medicines  were 
put  in  charge  of  the  physician,  did 
not  justify  a  finding  of  negligence 
on  the  part  of  defendant.  Id, 


PLEADING. 

,1.  The  parties  entered  into  a  con- 
tract by  which  plaintiff  agreed  to 
sell  and  defendant  to  purchase  a 
certain  lot  in  the  city  of  New  York; 
the  latter  refused  to  perform  the 
contract  because  of  the  filing  of  a 
lis  pendens  a  few  days  before  the 
making  of  the  contract,  in  an 
action  to  have  certain  deeds  and 
other  instruments  affecting  the 
title  to  the  block  of  which  the  lot 
formed  a  part,  declared  void. 
Neither  the  plaintiff  here  nor  her 
grantor  were  made  parties  to  that 
action.  The  complaint  therein 
alleged  that  P.,  the  former  owner 
of  tlie  block,  when  he,  by  reason 
of  extreme  old  age,  was  "mentally 
weak,  incompetent  and  unsound 
of  mind,  incapable  of  attending  to 
business  personally,  and  incapable 
and  incompetent  to  understand 
and  comprehend  properly  the  na- 
ture of  a  business  transaction," 
and  when  entirely  under  the  con- 
trol of  S.,  his  agent,  through  force 
and  fraud  practiced  upon  him  by 
8.,  who  was  bribed  thereto  by  the 
defendant,  acting  in  pursuance  of 
a  fraudulent  scheme  and  con- 
spiracy entered  into  between  then> 
to  obtain  title  to  the  property^ 
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caused  and  influenced  P.  to  make 
a  contract  agreeing  to  convey  the 
property  in  question  to  E.,  one  of 
the  defendants,  in  exchange  for 
other  real  estate,  and  subsequently 
procured  P.  to  execute  such  a  con- 
veyance, which  contract  and  con- 
veyance was  in  fraud  of  the  rights 
of  plaintiff  in  that  action  as  neir 
at  law  and  legatee  of  P.  Held, 
that  the  averments  of  the  com- 
plaint were  not  sufTicient  to  justify 
a  finding  that  P.  was  insane  when 
he  executed  the  contract  and  deed, 
but  that  the  gravamen  of  the 
action  was  fraud;  that,  as  it  was 
conceded  that  plaintiff  here  took 
title  to  the  lot  in  question  in  good 
faith,  paying  a  full  consideration, 
his  title  was  not  aflfected  by  the 
fraud  (2  R.  S.  137,  §  5),  and  that 
plaintiff  was  entitled  to  a  judg- 
ment for  specific  performance. 
Aldnch  V.  Bailry.  85 

2.  The  complaint  herein  alleged  that 
plaintiff  J.  acquired  title  to  cer- 
tain premises  subject  to  a  mort- 
gage, as  devisee  under  the  will  of 
K,  who  died  in  1880,  which  will 
was  admitted  to  probate  in  Febru- 
ary, 1880;  that  in  May,  1880,  dc-. 
fendant  B.,  who  then  owned  the 
mortgage,  brought  an  action  to 
foreclose  it,  fraudulently  omitting 
to  make  J.  a  party,  and  by  perjury 
obtained  an  adjuclication  that  there 
was  due  thereon  $5,869.87,  when 
in  fact  there  was  only  about  $1,000 
unpaid;  that  the  purchaser  on  the 
foreclosure  sale  fraudulently  exe- 
cuted a  mortgage  on  the  premises 
to  defendant  G.,  which  was  fore- 
closed without  making  J.  a  party, 
and  the  premises  bid  off  and  con- 
veyed to  C,  the  attorney  of  record 
for  G.  in  that  action;  that  several 
of  the  defendants  who  were  named , 
including  G.,  collected  rents  ex- 
ceeding the  amounts  due  on  both 
mortgages.  Judgment  was  de- 
manded that  the  pretended  mort- 
gage to  G.  be  canceled  and  stricken 
from  the  records;  that  defendants 
account  for  the  rents  and  profits 
received  by  either  of  them;  that 
plaintiffs  be  at  libertv  to  redeem 
upon  payment  of  whatever  was 
found  due,  etc.  Defendant  G.  de- 
murred on  the  ground  that  two 
causes  of  action  were  improperly^ 
united,  and  that,  as  against  her,  it 
did  not  state  facts  sufllcient  to 


constitute  a  cause  of  action.  Bdd, 
.  untenable;  that  but  one  cause  of 
action  was  stated,  and  that  suffi- 
cient facts  were  stated  to  entitle 
"  plaintiffs,  as  against  G.,  to  an  ac- 
counting.   Johnson  v.  Qolder,    116 

3.  G.  claimed  that  it  did  not  appear 
on  the  face  of  the  complaint  that 
plaintiff  J.  was  the  owner  of  the 
fee  of  the  mortgaged  premises  and 
a  necessary  party  to  the  forecloeure 
suit  which  was  brought  by  B.  in 
May,  1880.  as  it  was  not  alleged 
that  P.,  under  whose  will  J. 
claimed  to  have  acquired  title,  was 
then  dead.  Held,  that  the  fair  in- 
ference from  the  averments  that 
P.  died  in  1880  and  that  her  will 
was  admitted  to  probate  in  Febru- 
ary of  that  year,  w^as  that  slie  died 
•before  the  probate;  that  if  a  more 
precise  statement  was  required, 
defendant  should  have  moved  to 
have  the  complaint  in  this  particu- 
lar made  more  definite  and  certain. 

Id, 

4.  In  an  action  by  a  real  estate 
broker,  living  ana  doing  busfneas 
in  Pennsylvania,  to  recover  the 
compensation  agreed  upon  for  his 
services  in  effecting  a  sale  for  de- 
fendant, of  certain  lands  in  that 
state,  the  answer  alleged  in  sub- 
stance that  under  the  statute  laws 
of  that  state,  all  persons  are  for- 
bidden from  engaging  in  that 
business,  without  paving  the  pre- 
scribed fee  and  receUing  a  com- 
mission, and  also  are  prohibited 
from  recovering  any  compensation 
or  commission  for  such  services, 
which  statutes  were  referred  to  and 
the  material  provisions  set  forth, 
that  plaintiff  when  he  rendered  the 
alleged  services  had  not  paid  the 
fee,  that  the  highest  appellate 
court  in  that  state  had  "in  a 
proper  case  brought  before  it  for 
review,"  decidetl  that  a  real  estate 
broker  not  having  paid  the  fee  or 
obtained  a  commission  could  not 
recover  compensation.  Upon  de- 
murrer to  the  answer,  held,  that  it 
set  forth  facts  sufilcient  to  consti- 
tute a  defense;  that  it  was  not  es- 
sential to  set  forth  the  facts  ap- 
pearing in  the  case  referred  to,  or 
to  give  its  title  or  where  reported; 
but  the  averment  that  the  courts 
of  Pennsylvania  had  in  "  a  proper 
case  "  made  the  decision  was  suffi- 
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lent  to  allow  proof  that  a  decision  I 
ad   been  made  decisive  of  this 
aae.     AngeU  v.  Van  ikhadek.     187 

EI.  held  the  title  of  certain  lots  in 
he  city  of  B.,  as  security  for  an 
ndejbtedness  of  J.  At  the  request 
»f  J.,  and  upon  the  agreement  of 
>laintifiF  to  pay  the  indebtedness, 
le  conveyed  the  lots  to  defendant, 
vho  agreed  to  hold  them  for  plain- 
iif's  sole  use  and  beneflt,  subject 
o  his  direction  respecting  sales 
hereof,  and  to  pay  over  the  pro- 
ceeds of  such  sales.  Plaintiff  paid 
F.'s  indebtedness  and  from  time  to 
ime  negotiated  sales  of  lots,  which 
lefendant  deedetl  at  his  request. 
Plaintiff  having  negotiated  a  sale 
)f  the  remaining  lots,  defendant  re- 
cused to  execute  deeds  to  the  pur- 
chasers unless  the  consideration 
ivas  paid  to  his  wife  which  was 
lone,  plaintiff  advancing  the 
noney  in  order  to  procure  the 
ieeds.  Plaintiff*s  complaint  al- 
leged the  conveyance  of  the  prem- 
ises to  defendant  upon  a  trust 
substantially  as  stated,  the  sale  of 
the  remaining  lots,  the  receipt  by 
iefendant  of  the  purchase-money, 
ind  his  refustil  to  pay  over  the 
same  and  then  further  alleged  that 
defendant  "has  fraudulently  and 
dishonestly  appropriated  the  said 
moneys,  and  converted  them  to  his 
own  use."  Held,  that  this  aver- 
ment did  not  necessarily  charac- 
terize the  action  as  one  of  trover; 
and  that  it  might  be  rejected. 
Bork  V.  Martin.  280 

Plaintiff's  complaint  alleged  in 
substance  that  defendants,  with- 
out probable  cause,  "  wrongfully, 
unlawfully  and  maliciously  begun 
an  action"  against  plaintiff  and 
caused  him  to  be  arrested  and  im- 
prisoned under  an  order  of  arrest 
issued  therein;  that  the  order  of 
arrest  was  vacated  and  {Plaintiff 
was  discharged  on  the  ground  that  9 
it  "was  illegal,  unauthorized,  and 
that  the  court  had  no  jurisdiction 
lo  grant  the  same."  Two  of  the 
de&ndants  set  up  as  a  counter- 
claim that  plaintiff,  as  the  man- 
ager of  a  certain  firm,  by  fraud, 
deceit  and  false  representations,  in- 
duced defendants  to  sell  it  goods 
on  credit,  knowing  that  the  firm 
would  and  could  not  pay;  that 
after  the  receipt  of  said  goods,  the 
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firm  and  plaintiff,  with  intent  to 
cheat  and  defraud  and  in  pursu- 
ance of  their  intent  not  to  pay, 
secretly  disposed  of  said  foods; 
that  the  matters  so  alleged  con- 
stituted one  of  the  causes  of  action 
for  which  the  arrest  complained 
of  was  made,  and  that  the  order  of 
arrest  was  vacated,  not  on  the 
ground  that  said  allegations  were 
untrue,  but  because  of  the  mis- 
joinder of  causes  of  action  and 
parties.  Held,  that  a  demurrer  to 
the  answer  was  properly  sustained ; 
that  it  did  not,  within  the  mean< 
ing  of  the  Code  of  Civil  Procedure 
(§  501),  set  forth  facts  constituting 
a  cause  of  action  arising  out  of  the 
transactibn  set  forth  m  the  com- 
plaint; nor  was  it  connected  with 
the  subject  of  the  action,  whether 
it  was  to  be  considered  as  an  action 
for  false  imprisonment  or  malicious 
prosecution;  that  the  complaint 
and  answer  set  forth  distinct  and 
independent  torts,  with  no  neces- 
sary or  legal  connection  between 
them.  Bothttcmld  v.  M'hitman.  472 

An  omission  of  the  averment  in 
a  complaint  required  by  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  549)  authorizing  the 
arrest  of  a  defendant  in  an  action 
for  monev  received,  that  the  money 
was  received  in  a  fiduciary  capa- 
city, and  forbidding  a  recovery 
unless  the  allegation  is  proved, 
may  not  be  taken  advantage  of  for 
the  first  time  upon  appeal;  the 
question  must  be  raised  upon  the 
trial.     Moffatt  v.  Fulton.  507 

An  express  averment  that  the' 
money  was  received  in  a  fiduciary 
capacitv  is  not  necessary;  a  state- 
ment of  facts  showing  that  it  was 
so  received  is  suflUcient,  and  is  the 
proper  pleading  (Parker,  J.,  dis- 
senting). Id. 

Plaintiff's  complaint  alleged  in 
substance  that  he  intrusted  his  two 
promissory  notes  to  the  defend- 
ants, as  his  agents,  to  return  one 
with  certain  explanations  and  to 
procure  the  other  to  be  discounted 
and  remit  the  net  proceeds  to  him; 
that  they  procured  both  to  be  dis- 
counted, received  the  proceeds  in 
trust  to  pay  the  same  to  plaintiff, 
but  refused  to  pay  them  over  on 
demand  and  converted    them  to 
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their  own  use.  The  facts  proved 
on  the  trial  were  substantially  as 
alleged,  with  the  exception  that  it 
appeared  defendants  were  author- 
i^d  to  procure  the  discount  of 
either  of  the  notes,  and  to  return 
the  other  with  the  net  proceeds  of 
the  one  discounted.  HeldiFAKKEB, 
and  Biuldley,  JJ.,  dissenting), 
that  the  averments  in  the  com- 
plaint and  the  proof  were  sufficient 
to  authorize  a  judgment  enforce- 
able against  the  person  of  the 
defendant  upon  whom  alone  the 
summons  in  the  action  was  served. 

Id. 


In  action  upon  contract  for 


sendees  eonntrued. 
See  Miller  v.  U.  S,  dk  8.  Co,  (Mem.). 

562 

PLEDGE. 

As  to  duty  of  creditor  in  ca/ring 

for  property  delivered  to  him  as 
security, 

aeeWiUeUv.  Hatch.  41 


POSSESSION. 
When  deed  furnishes  presump- 


tive evidence  of  possession  by  grantee. 
See  MeRoberts  v.  Bergman,  73 


As  to  sufficiency  of  possesion  to 


cmthorize  the  bringing  of  an  action  to 
determine  conflicting  clauses  to  real 
property. 

See  Diefendoff  v.  Diefendorf      100 


PRESUMPTIONS. 

1.  The  fact  of  making  a  will  raises  a 
strong  presumption  against  any 
expectation  on  the  part  of  the  tes- 
tator of  leaving  or  a  desire  to  leave 
any  portion  of  his  estate  beyond 
the  operation  of  his  will.  Schult 
V.  MoU.  122 

2.  "Where  the  owner  of  two  parcels 
of  land  imposes  a  burden  upon 
one  for  the  benefit  of  the  other, 
and  then  conveys  the  former  by 
absolute  and  unqualified  deed,  no 
easement  in  favor  of  the  land  re- 
tained against  the  parcel  conveyed 
will  be  implied,  unless  at  the  time 
of  the  conveyance  the  burden  was 
apparent,  and  is  strictly  necessary 
for  the  enjoyment  of  the  parcel 
retained.     WeUs  v.  Garbutt.     480 


8.  Ever^  party  must  be  deemed  to 
have  mtended  the  natural  and  in- 
evitable consequences  of  his  own 
acts,  and  so,  when  they  are  volun- 
tary and  necessarily  operate  to  de- 
fraud others,  he  will  be  deemed  to 
have  intended  the  fraud.  Coursey 
V.  Morton.  55i^ 


As  to  presumption  of  possession 


of  land  under  claim  ^  tiile. 
See  MeRoberts  v.  Bergman, 


PRINCIPAL  AND  AGENT. 


7S 


An  architect  who  is  also  employed 
by  the  owner  as  his  agent  and 
representative  in  the  erection  of  a 
building,  has  authority  to  consent 
to  the  substitution  of  material  in- 
ferior to  that  called  for  by  the 
contract.    Tliomas  v.  Stewart,   580 


WJicn  general  agent  of  insur- 


ance company  has  potoer  to  u)aive  con- 
dition in  policy,  although  it  provides 
that  no  agent  has  power  to  toaive  any 
condition. 
See  Berry  v.  A,  G,  Ins,  Co,  4» 

Cross  V.  N,  F.  Ins,  Co.         133 


PRIVILEGED  COMMUNICA- 
TIONS. 

The  publication  upon  which  an  action 
for  libel  was  based  suggested  im- 
proper relations  between  plaintiff 
and  one  S.  The  husband  of  plain- 
tiff was  called  as  a  witness  by  de- 
fendant, and  asked  if  he  had  had 
any  dispute  or  conversation  with 
his  wife  in  relation  to  S.  This  was 
objected  to  and  excluded  as  incom- 
petent under  the  provision  of  the 
Code  of  Criminal  Procedure  (§  881), 
prohibiting  a  husband  or  wife  from 
disclosing,  without  the  consent  of 
the  other,  a  confidential  communi- 
cation made  by  one  to  the  other. 
Held,  no  error.  Warner  v.  Press 
Pub.  Co.  181 

PROMISE. 

See  Contract. 


PUBLIC  POLICY. 

In  an  action  to  recover  the  alleged 
purchase-price  of  certain  goods» 
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plaintiff's  evidence  was  to  the  effect 
that  his  stock  of  goods,  which  was 
insured  in  four  companies,  having 
been  damaged  by  fire,  appraisers 
were  appointed,  one  by  plamtiff, 
and  one,  the  defendant,  by  the 
companies;  that  in  order  to  facili- 
tate the  adjustment,  defendant 
af^reed  to  and  did  purchase,  for 
himself,  a  portion  of  the  damaged 
goods,  in  respect  to  which  the  ap- 
praisers could  not  agree,  at  cost 
price,  he  agreeing  to  pay  the  pur- 
chase price  to  the  companies  in 
proportion  to  the  amount  of  their 
respective  policies,  the  amount  to 
be  included  in  the  award  as  if  the 
goods  sold  were  a  total  loss.  In 
respect  to  one  of  the  companies, 
the  financial  condition  of  which 
was  doubtful,  defendant  agreed 
that  if  it  became  insolvent  within 
sixty  days,  so  as  not  to  pay  its 
I)olicy,  he  would  pay  its  propor- 
tion to  plaintiff,  ifeld,  that  the 
agreement  was  not  void  as  against 
public  policy.     Goodman  v.  Cohen. 

205 


QUESTIONS  OF  LAW  AND 
PACT. 

While  ordinarily  in  an  action  of  libel, 
the  question  whether  the  publica- 
tion complained  of  was  privileged, 
is  one  or  law  for  the  court,  where 
the  facts  upon  which  defendant 
bases  the  claim  of  privilege  are 
disputed  by  plaintiff,  it  is  mr  the 
juiy  to  determine  as  to  the  exist 
ence  of  these  facts.  Warner  v. 
Press  Pub,  Co.  181 

Wfien  negligence  a  question  of 

fact. 
See  WiOeits  v.  Batch.  41 

Davidson  v.  Cornell,  228 


law. 


When  negligence  a  question  of 


See  Carlson  v.  P.  Bridge  Co.      273 

Schmidt  v.  S.  dt  H.  P.  M.  R. 

Co.  566 


RAILROAD  CORPORATIONS. 

1.  A  traveler  approaching  a  railroad 
crossing  guarded  by  gates,  is  not 
required  to  exercise  the  same  vig- 
ilance in  looking  and  listening  as 
when  the  approaches  are  not  so 


guarded.     Kane  t.  N,  T.,  If,  J7. 
d:  B.  E.  R,  Co,  160 

2.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
received  by  plaintiff  through  de- 
fendant's negligence,  these  facts 
appeared:  Plaintiff  was  driving 
along  a  highway,  which  crossed 
defendant's  tracks,  in  an  open 
wagon;  the  crossing  was  protected 
by  gates  on  each  side  of  the  rail- 
road; as  plaintiff  approached  the 
tracks  he  found  the  gates  closed;  a 
train  passed,  the  gates  were  opened 
and  plaintiff  started  on,  but  after 
he  had  passed  the  first  gate  both 
were  again  closed,  so  that  escape 
was  impossible;  he  was  struck  by 
another  train  and  injured.  It  wa? 
dark  at  the  time  of  the  accident^ 
and  the  train  which  had  passed 
obstructed  the  view  of  the  ap- 
proaching train;  plaintiff  and  hus 
witnesses  testified  that  they  neithei 
heard  nor  saw  the  latter  until  a 
moment  before  the  collision. 
Beldf  that  the  question  as  to  plain- 
tiff's contributory  negligence  was 
properly  submitted  to  the  ju^l 

Id^ 

3.  The  court  charged,  on  the  ques- 
tion of  damages,  that  plaintiff  was 
entitled  to  recover  for  present  pain 
and  what  he  would  endure  in  the 
future.    Beld,  no  error.  Id, 

4.  Plaintiff  did  not  claim  on  the  trial 
any  liability  on  defendant's  part 
because  of  a  failure  to  ring  the  bell 
or  blow  the  whistle  on  the  ap- 
proaching train,  but  the  ground  of 
liability  was  the  alleged  misman- 
agement of  the  ^ates.  Before  the 
trial  the  provision  of  the  act  of 
1854  (|  7,  chap.  282,  Laws  of  1864), 
requiring  the  bell  to  be  rung  or 
whistle  sounded  upon  a  locomotive 
approaching  a  highway  crossing 
had  been  repealed.  (Chap.  593, 
Laws  of  1886).  Defendant's  coun- 
sel requested  the  court  to  charge 
that  it  was  not  bound  as  matter  of 
law  to  ring  the  bell  or  blow  the 
whistle.  This  request  was  re- 
fused. Beld,  no  error;  as  it  had 
no  bearing  upon  the  issue.        Id, 

5.  It  seems  that,  under  the  provision 
of  the  General  Railroad  Act  (§  28, 
chap.  140,  Laws  of  1850),  author* 
izing  a  corporation  organized  un- 
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derit  "  to  intersect,  join  and  unite 
its  railroad  with  any  other  rail- 
way," upon  th«  grounds  of  the 
company  owning  the  road  so  in- 
tersected and  requiring  the  latter 
company  **  to  grant  the  facilities" 
needed  for  the  purpose,  the  right 
so  provided  for  is  an  interest  in 
lands  and  can  only  be  created  by 
a  written  instrument;  a  verbal 
agreement  attempting  to  create  it 
is  void,  under  the  Statute  of 
Frauds.  PL  J.,  M.  <fe  iV;  T.  i2,  R. 
Co.  V.  iV:  r.,  L.  E.  &W.  It.  R.  Co. 

489 

6.  In  an  action  to  recover  damages 
sustained  by  means  of  the  alleged 
unlawful  severence  by  defendant 
of  the  connection  of  its  railroad 
with  that  of  the  plaintiff,  to  com- 
pel defendant  to  restore  the  con- 
nection and  to  restrain  further  in- 
terference therewith,  it  appeared 
and  was  found  that  the  original 
connection  between  the  two  roads 
was  under  a  temporary  parol 
agreement  between  the  companies 
then  owning  them  by  which  the 
owner  of  plaintiff's  road  was  per- 
mitted to  make  the  connection  and 
to  use  the  tracks,  depot,  yard  and 

.  turn-table  of  the  other  company 
without  charge;  subsequently  fifty 
dollars  per  month  was  charged  for 
such  use;  when  plaintiff  took  pos- 
session and  asked  permission  of 
defendant  to  make  use  of  the  ac- 
customed facilities,  permission  was 
granted  upon  plaintiffs  agreement 
to  pay  $100  per  month,  which  wjis 
paid.  Defendant  thereafter  noti- 
fied plaintiff  that,  after  a  date 
specified,  the  use  of  such  facilities 
could  not  be  continued  unless 
plaintiff  would  pay  $300  per  month 
therefor,  which,  not  having  been 
paid,  defendant,  after  giving  notice 
to  plaintiff  to  discontinue,  itself 
severed  the  connection  between  the 
two  tracks.  Held,  that  the  com- 
plaint   was    properly    dismissed. 

Id. 

7.  In  an  action  by  an  abutting  owner 
to  restrain  the  operation  of  de- 
fendant's elevated  railroad,  in  a 
street  in  front  of  plaintiff's  prem- 
ises, for  the  purpose  of  showing 
the  permanent  or  fee  damages, 
plaintiff  was  permitted  to  testify 
that  certain  offers  had  been  made 
to  him  for  the  premises  before  the 


construction  of  the  railroad.  Bdd^ 
error;  that  the  testimony  was  sim- 
ply the  declarations  or  opinions  of 
otliers  as  to  value;  also,  that  for 
such  a  purposb  offers  might  not 
be  proved  even  by  the  parties  mak- 
ing them.  Iline  v.  ManhaUan  'Ri 
Co.  477 

8.  Where  in  an  action  by  an  abuttine 
owner  against  an  elevated  railroad 
company  to  restrain  the  operation 
of  its  road  in  a  street,  the  question 
of  fee  damages  is  gone  into  for  the 
purpose  of  determining  the  sum 
to  be  paid  by  defendant  for  a  con- 
veyance of  plaintiff's  rights  in  the 
street  of  which  he  has  been  de- 
prived, the  opinions  of  witnesses  as 
t-o  what  plaintiff's  premises  would 
have  been  worth  if  they  were  un- 
affected by  the  road  and  its  opera- 
tion, is  incompetent.  Jefferson  ▼. 
N.  r.  K  R.  R.  Co.  488 

9.  To  questions  calling  for  such  tes- 
timony defendant  objected,  "as 
incompetent  •  ♦  *  and  con- 
jectural, *  *  *  and  not  within 
the  competency  of  any  witness." 
Held,  that  the  objections  were 
sufiicient  to  present  the  question. 

Id, 

10.  Plaintiff  w^as  engaged  in  digging 
a  trench  in  a  street  by  the  side  of 
defendant's  railroad  track.  A 
barrier  of  planks  resting  on  sec- 
tions of  sewer  pipe  was  erected 
around  the  excavation.  As  one  of 
defendant's  cars  passed  a  piece  of 
pipe  fell  into  the  trench,  injuring 
plaintiff.  In  an  action  to  recover 
damages  plaintiff's  evidence  was  to 
the  effect  that  the  car  struck  the 
pipe,  causing  its  fall.  Another 
car  had  just  passed  without  strik- 
ing the  pipe.  It  appeared  that 
when  this  car  approached  the  ex- 
cavation the  driver  stopped  it,  the 
conductor  looked  along  the  track 
and  thought  there  was  room  to 
pass,  and  the  foreman  of  the  con- 
tractor who  was  making  the  exca- 
vation, signalled  to  the  driver  to 
come  on ;  he  drove  along  at  a  walk, 
passed  two  of  the  sections  of  pipe 
and  struck  the  third.  Held,  Uiat 
the  evidence  failed  to  establish  Di- 
ligence on  defendant's  part,  and 
that  the  submission  of  the  ques- 
tion to  the  jury  waserror.  Schmidt 
v.  8.  <ft  H.  P.  R.  R.  Go.  556 
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11.  Plaintiff  was  employed  as  a 
brakeman  upon  one  of  defendant's 
freight  trains.  One  of  its  printed 
rules  required  brakemen,  before 
starting,  to  test  the  hand  brakes, 
*'and  see  that  they  are  in  proper 
condition  and  work  easily."  This 
was  not  done  by  plaintiff  or  any 
of  the  brakemen  upon  the  train  in 
question.  The  train  stopped  for 
about  two  hours  at  a  station  where 
the  cars  were  usually  inspected, 
but  no  inspection  was  made.  The 
train  stopped  at  another  station, 
just  beyond  which  was  a  steep 
down  crade,  but  although  plain- 
tiff and  his  associates  well  knew 
of  this  grade  and  of  the  dangers 
incident  to  an  attempt  to  take  such 
a  train  down  without  the  brakes 
being  in  good  order,  and  also,  that 
the  brakes  of  heavily  loaded  mov- 
ing cars  were  apt  to  get  out  of 
order,  made  no  examination.  Upon 
attempting  to  set  the  brakes,  alter 
the  train  started  upon  the  down 
grade,  it  was  discovered  that  a 
number  of  them  would  not  work, 
and  in  consequence  the  speed  of 
the  train  could  not  be  checked,  a 
greater  portion  of  it  was  thrown 
from  the  track  and  plaintiff  was 
injured.  In  an  action  to  recover 
damages,  it  appeared  that  plain- 
tiff knew  of  and  had  read  the 
printed  rules.  Held,  that  as  dis- 
obedience of  the  rules  caused  the 
acci<|^t,  plaintiff  was  not  entitled 
to  rSRver.  LaCroy  v.  N.  Y.,  L. 
E.  iSbW.  R  P.  Co.  570 

12.  It  geems  that  had  plaintiff  been 
unacquainted  with  the  rules  he 
would  hot  be  entitled  to  recover, 
as  with  full  knowledge  of  the 
dangers,  it  was  incumbent  upon 
him  and  his  associates  to  ascertain 
before  reaching  the  down  grade 
that  a  sufficient  number  or  the 
brakes  to  properly  check  the  train 
were  in  order.  Id, 


RECEIVER. 

1.  The  executors  and  trustees  ap- 

Sointed  under  and  by  the  will  of 
LcC.  were,  in  an  action  brought 
for  that  purpose,  removed  and  a  re- 
ceiver appointed  of  the  rents  and 
profits  of  the  real  estate,  * '  freehold 
and  leasehold,"  and  of  the  personal 
property,   to  whom    the   tenants 


were  directed  to  attorn,  and  who 
was  authorized  to  lease  the  lands 
and  tenements,  etc.,  pay  taxes,  as- 
sessments and  other  lawful  charge  s 
thereon.  Subsequently  the  rv- 
ceiver  was  removed  anci  defendar.t 
appointed  receiver  in  his  stead, 
with  the  same  powers  and  duties. 
At  the  time  of  the  death  of  Mc(\ 
he  was  lessee  of  certain  premises 
in  New  York  city  for  a  term  of 
years,  at  an  annual  rental,  payable 
semi-annually,  on  the  first  days  of 
February  and  September  to  others. 
In  summary  proceedings  brought 
in  November,  1879,  to  remove  de- 
fendant as  tenant  and  F.  as  under- 
tenant for  non-payment  of  rents, 
they  appeared  by  attorney  and  by 
consent  a  judgment  of  disposses- 
sion was  entered  against  them.  In 
an  actioh  to  recover  rent  accruing 
under  the  lease  after  the  judgment 
above  mentioned,  defendant  ad- 
mitted that  he  paid  to  plaintiff  the 
amount  of  the  rent  to  September 
1,  1878,  and  that  in  May,  1879,  he 
leased  them  to  F.  Held,  that  from 
the  admissions  in  the  answer  it 
was  to  be  inferred  that  defendant 
went  into  possession  at  the  time  he 
qualified  as  receiver,  and  that  he 
paid  rent  from  that  time  up  to  the 
date  specified ;  that  it  was  imma- 
terial as  to  whether  defendant  was 
appointed  receiver  of  the  real  estate 
or  simply  of  the  rents  and  profits, 
as  he  was  appointed  receiver  of  the 
personalty  and  the  lease  went  to 
him  as  such  (1  R.  S.  722,  §  5;  2  R. 
S.  82,  §  6),  and,  therefore,  that  he 
was  liaole  for  the  rent  accruing  up 
to  September  1,  1879.  Wells  v. 
Higgtns.  459 

2.  By  the  lease,  McC.  covenanted  to 
pay  the  Croton  water  rent  and  all 
taxes  and  assessments  on  the  de- 
mised premises.  Upon  the  trial, 
plaintiff  introduced  in  evidence 
tax  bills,  including  water  rents  for 
the  years  1876, 1877, 1878 and  1879; 
these  were  objected  to  as  imma- 
terial. Defendant's  counsel  asked 
the  court  to  direct  the  jury  to  limit 
the  verdict  to  the  taxes  for  1879; 
this  was  denied  and  said  counsel 
excepted.  The  court  directed  a 
verdict  for  all  the  taxes  to  which 
said  counsel  excepted  generally. 
Held,  that  the  exceptions  were  too 
broad  to  present  tlie  question  as 
to  defendant's  liability  for  taxes 
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which  accrued  prior  to  his  ap- 

.  pointment  as  receiver;   and  that 

the  objection  and  motion  as  made 

were  properly  overruled.  Id, 


REDEMPTION. 

The  right  of  a  subsequent  lienor  to 
redeem  from  a  mortgage  is  derived 
from  the  owner  of  the  mortgaged 
premises,  and  he  is  in  this  respect 
m  no  better  position  than  the 
owner;  if,  therefore,  he  wishes  to 
stop  interest  or  compel  an  assign- 
ment of  the  prior  lien,  any  tender 
he  may  make  must  be  as  absolute 
and  specific  as  one  made  by  the 
owner  with  like  intent.  NeUon  v. 
Loder,  288 

REFERENCE. 

"Where,  upon  the  trial  of  an  action 
before  a  referee,  motions  by  de- 
fendant for  a  dismissal  of  the  com- 
plaint were  made  before  the  taking 
of  any  evidence  and  after  plaintiff 
restea,  which  were  not  passed 
upon  by  the  referee,  he  reserving 
his  decision,  and  thereafter  evi- 
dence was  introduced  by  defend- 
ant, and  the  case  submitted  to  the 
referee  without  a  renewal  of  the 
motions  or  calling  for  a  decision 
thereon,  and  subsequently  the 
referee  made  his  report,  dismiss- 
ing the  complaint  without  any 
findings  of  fact,  or  requests  to 
make  any  such  findings,  add,  that 
the  judgment  was  not  reviewable 
here,  because  of  the  absence  of 
findings  required  by  the  Code  of 
Civil  Procedure  (§  1022).  Oilman 
v.  Prentice.  488 


REFORMATION  OF  CONTRACT. 

1.  In  an  action,  commenced  in  1887, 
to  recover  an  alleged  balance  un- 
paid of  the  purchase-price  of  a 
farm  sold  and  conveyed  in  1880, 
by  plaintiff,  to  defendlant,  defend- 
ant set  up  as  a  counter-claim,  and 
the  referee  found  in  substance  that 
the  sale  was  by  the  acre,  that  plain- 
tiff represented  that  there  were 
230  acres  in  the  farm,  and  relying 
thereon  he  agreed  to  pay  for  that 
number,  that  shortly  before  the 
commencement  of  the  action  he 
.discovered  that  there  were  only 


about  211  acres.  The  referee 
found  that  the  agreement  was  the 
result  of  a  mutual  mistake.  De- 
fendant demanded  a  reformation 
of  the  contract  and  an  allowance 
for  the  deficiency.  Held,  that  de- 
fendant was  entitled  to  the  relief 
sought.     Gallup  y.  Bernd,        870 

2.  Also  Tield,  that  the  correciiion  of 
the  mistake  sought  for  could  be 
made  as  well  upon  answer,  as  in  a 
suit  brought  directly  for  that  pur- 
pose. Id. 

REMEDY. 

1.  Where  the  owner  of  lands  in  a  city 
has  laid  it  out  into  lots,  which  are 
sold  to  different  purchasers,  each 
conveyance  containing  covenants 
on  the  part  of  the  grantee  running 
with  the  land  restricting  the  use 
thereof  to  the  purposes  of  a  pri- 
vate residence,  or  prohibiting  the 
erection  thereon  of  certain  specified 
structures,  while  a  court  of  equity 
has  power  to  enforce  the  perrorm- 
ance  of  these  covenants,  the  exer- 
cise of  this  authority  is  within  its 
discretion,  and  where  there  has 
been  such  a  ctiange  in  the  char- 
acter of  the  neighborhood  as  to 
defeat  the  objects  and  purposes  of 
the  covenants  and  to  render  it  in- 
equitable to  deprive  a  grantee  or 
his  successors  in  title  of  the  privi- 
lege of  conforming  his  ptt)erty  to 
that  character,  such  relieHvill  not 
be  granted,  and  in  lieu  thereof 
damages  may  be  allowed.  Atner- 
tnan  y.  Deane.  3S6 

2.  One  B.  owned  a  block  of  land  in 
the  city  of  New  York,  which  he 
divided  into  lots  for  private  resi- 
dences and  conveyed  to  different 
parties  by  deeds,  each  of  which 
contained  a  covenant  on  the  part 
of  the  grantee,  his  heirs  and  as- 
signs, not-  at  any  time  thereafter 
to  erect,  suffer  or  permit  upon  the 
premises  conveyed  any  tenement- 
house,  which  covenant  it  was 
agreed  should  run  with  the  land. 
In  an  action  against  one,  who 
through  various  mesne  conveys 
ances,  all  of  which  contained  said 
restriction,  had  become  the  owner 
of  a  lot  in  said  block,  brought  by 
the  owner  of  another  lot,  used  as 
a  private  residence,  to  restrain  a 
violation  of  the  covenant,  it  was 
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proved  that  the  entire  surrounding 
neighborhood  had  been  mostly 
built  up  with  flats  or  tenement- 
houses;  that  the  tenement-house 
defendant  was  building  was  a  large 
one,  and  he  had  expended  large 
sums  thereon.  The  trial  court  re- 
fused a  permanent  injunction,  but 
fixed  the  permanent  damages,  i.  e., 
the  difference  in  value  of  plaintiff's 
premises  with  and  without  defend- 
ant's tenement  building,  and 
awarded  an  injunction  restraining 
the  defendant  from  renting  her 
building  to  any  tenant  until  such 
damages  and  the  costs  were  paid. 
Held,  no  error;  that  the  court  in 
awarding  damages  was  not  con- 
fined to  those  sustained  before  the 
commencement  of  the  action.    Id. 

2.  But  held,  that  the  trial  court  might 
properly  and  should  have  required 
plaintiff,  upon  receipt  of  the  dam- 
ages awarded,  to  execute  to  de- 
fendant a  release  of  the  covenant. 

Id. 

4.  The  provisions  of  the  Code  of  Civil 
Procedure  (§§  446,  1005,  1216. 
13»2,  1828,  21&,  2268.  8058),  pro- 
viding for  restitution,  on  reversal 
of  a  judgment  or  order,  of  money 
or  property,  or  its  proceeds,  of 
which  the  appellant  has  been  de- 
prived by  reason  of  the  erroneous 
judgment  or  order,  were  enacted 
in  recognition  of  the  common-law 
right  01  restitution,  and  to  furnish 
additional  means  of  enforcing  that 
right.     Haeblei'  v.  Myers.  863 


If.  The  remedies  prescribed,  there- 
fore, are  not  exclusive,  and  a  party 
entitled  to  restitution  may  ODtain 
relief  by  action.  Id. 


RESTITUTION. 

1.  The  provisions  of  the  Code  of 
Civil  Procedure  (§§  445.  1005, 
1216,  12d2,  2142,  2263,  3058),  pro- 
viding for  restitution,  on  reversal 
of  a  judgment  or  order,  of  money 
or  property,  or  its  proceeds,  of 
which  the  appellant  has  been  de- 
prived by  reason  of  the  erroneous 
iudgment  or  order,  were  enacted 
in  recognition  of  the  common-law 
riffht  of  restitution,  and  to  furnish 
adoitional  means  of  enforcing  that 
Tight.    Haef/Ury.  Myers.  363 


2,  The  remedies  prescribed,  there- 
fore, are  not  exclusive,  and  a  party 
entitled  to  restitution  may  obtain 
relief  by  action.  Id. 


RIPARIAN  OWNER. 

1.  The  title  of  a  riparian  proprietor 
to  his  water  rights  in  a  stream,  and 
his  right  to  redress  for  their  in- 
vasion, is  not  conditional  upon  a 
beneficial  user  of  them.  N,  Y. 
Rubber  Co.  v.  Bothery.  293 

2.  Where  there  is  a  diversion  of  the 
waters  of  the  stream,  which  ma- 
terially diminishes  its  natural  flow 
over  the  lands  of  a  proprietor  be- 
low, he  may  maintain  i\n  action 
and  is  entitled  to  recover  nominal 
damages,  although  he  has  as  yet 
made  no  use  of  the  waters,  or 
water  enough  is  left  in  the  stream 
for  the  purposes  of  his  business  as 
then  conducted.  Id. 

3.  This  right  to  recover  nominal 
damages  is  subst-antial,  as  it  con- 
firms the  proprietor's  right  to  the 
beneficial  use  of  the  waters  of  the 
stream  as  it  was  accustomed  to 
flow  before  the  diversion,  and  if 
withheld  might  tend  to  impeach 
or  destroy  his  title  by  adverse  user. 

Id 

SALES. 

In  an  action  to  recover  the  alleged 
purchase-price  of  certain  goods, 
plaintiff's  evidence  was  to  the 
effect  that  his  stock  of  goods, 
which  was  insured  in  four  com- 
panies, having  been  damaged  by 
fire,  appraisers  were  appointed, 
one  by  plaintiff,  and  one,  the  de- 
fendant, by  the  companies;  that, 
in  order  to  facilitate  the  adjust- 
ment, defendant  agreed  to  and  did 
purchase,  for  himself,  a  portion  of 
the  damaged  goods,  in  respect  to 
which  the  appraisers  could  not 
agree,  at  cost  price,  he  agreeing 
to  pay  the  purchase-price  to  the 
companies  in  proportion  to  the 
amount  of  their  respective  policies, 
the  amount  to  be  included  in  the 
award  as  if  the  goods  sold  were  a 
total  loss.  In  respect  to  one  of 
the  companies,  the  financial  con- 
dition of  which  was  doubtful,  de- 
fendant agreed  that  if  it  became 
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insolvent  within  sixty  days,  so  as 
not  to  pay  its  policy,  he  would  pay 
its  proportion  to  plaintiff.  lleld, 
that  the  agreement  was  not  one 
to  answer  for  tlie  debt  or  default 
of  another,  but  an  agreement  to 
pay  the  purchase-price  of  goo<is 
sold  to  himself,  either  to  the  com- 
pany or  to  plaintiff;  the  contin- 
ffency  not  affecting  defendant's 
fiabititv,  which  was  absolute,  but 
only  tne  method  of  disc!harging 
it;  and  so  that  the  contract  was 
not  within  the  Statute  of  Frauds; 
also,  that  the  contract  was  not 
void  as  against  public  policy. 
Ghodman  v.  Cohen,  205 

See  Vendor  and  Purchaser. 


SERVICES. 

1.  When,  through  the  procurement 
of  a  broker  employed  to  effect  an 
exchange  of  real  estate,  a  contract 
for  the  exchange  has  been  agreed 
upon  and  entered  into  between  his 
customer  and  the  person  with 
whom  the  exchange  was  to  be 
effected,  in  the  absence  of  any  ex- 
press agreement  to  the  contrary, 
the  broker  is  entitled  to  his  com- 
mission.   KaUey  v.  Baker,  1 

2.  In  an  action  to  recover  for  serv- 
ices, alleged  to  have  been  per- 
formed by  plaintiff,  as  broker  in 
procuring  for  defendant,  at  his  re- 
quest, a  Tease  of  property  belong- 
ing to  the  city  of  New  York,  the 
power  to  lease  which  was  in  the 
board  of  commissioners  of  the 
sinking  fund,  the  lease  to  be  for 
the  highest  rental  bid  at  public 
auction  or  by  sealed  bids  after 
public  advertisement  (§  170,  chap. 
410,  Laws  of  1882),  plaintiff's  evi- 
dence was  to  this  effect:  Notices 
were  posted  upon  the  premises 
that  they  were  to  be  rented,  and 
reference  was  made  therein  to  the 
comptroller  for  information,  his 
purpose  being  in  accordance  with 
custom  to  procure  a  satisfactorv 
offer  before  advertising.  Plaintiff 
having  obtained  from  the  comp- 
troller a  proposed  rental  and  a 
diagram,  told  defendant  that  he 
had  the  property  to  rent;  they 
went  together  to  see  the  comp- 
troller, and  defendant  made  an 
offer,  which  was  accepted  by  that 


officer;  defendant  signed  a  memo- 
randum which  contained  a  pro- 
vision that  he  "should  pay  all 
brokerage."  Plaintiff  was  not  em- 
ployed or  invited  by  the  comp- 
troller to  procure  offers.  The 
amount  of  plaintiff's  commiFsion 
was  stated  by  him;  this  defendant 
agreed  to  pay  if  he  obtained  the 
lease  at  his  bid,  which  he  did. 
Held,  that  the  evidence  justified  a 
finding  of  a  consideration  sufficient 
to  support  defendant's  promise; 
and  so,  that  a  motion  for  a  non- 
suit was  properly  denied.  My^rs 
V.  Dean,  65 

3.  Defendant's  evidence  was  to  the 
effect  that  plaintiff  was  not  em- 
ployed by  and  performed  no  serv- 
ices for  him.  and  that  his  agency 
was  in  no  sense  a  procuring  cause 
in  obtaining  the  lease.  The  court 
charged  that  if  defendant  stated 
to  plaintiff  before  the  lease  was 
obtained  that  if  he  obtained  the 
lease  on  his  offer  he  would  pay  the 
commission,  plaintiff  was  entitlc^d 
to  recover.  Ileld^  error:  as  with- 
out some  employment  of,  or  the 
performance  of,  some  service  by 
plaintiff,  there  was  no  considera- 
tion for  defendant's  promise;  and 
that  the  question  of  employment 
or  service  was  for  the  juj^.       Jci. 


SHERIFF. 
See  Execution. 


SHIPPING. 
See  Stramship  Companies. 


SPECIFIC  PERFORMANCE. 

1.  The  will  of  F.,  after  legacies  to 
the  testator's  children  and  a  gift  to 
his  wife  ' '  forever  "  of  the  residuary 
personalty,  also  a  provision  that  in 
case  the  personalty  was  insufficient 
to  pay  said  legacies  enough  real 
estate  should  be  sold  for  that  pur- 
pose, contained  this  clause:  *'  lalso 
give,  devise  and  bequeath  to  my 
wife  Ellesheba  all  the  rest  and  re- 
sidue of  my  real  estate,  but  on  her 
decease  the  remainder  thereof,  if 
any.  I  give  and  devise  to  my  said 
children  or  their  heirs  respectively. 
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to  be  divided  in  equal  shares  be- 
tween them.'  In  an  action  for  the 
specific  performance  of  a  contract 
for  the  purchase  of  land  which 
formed  part  of  the  residuary  real 
estate,  title  to  which  plaintiff 
claimed  througli  the  widow,  luld, 
that  she  took  only  a  life  estate;  but 
that  by  necessary  implication  a 
beneficial  power  was  conferred 
upon  her  to  dispose  of  the  resid-  8. 
uary  real  estate,  with  a  limitation 
over  in  case  of  her  death  without 
exercising  the  power;  and  that, 
therefore,  she  could  convey  a  good 
title.     Ijeggett  v.  Firth.  7 

2.  The  parties  entered  into  a  contract 
by  which  plaintiff  agreed  to  sell 
and  defendant  to  purchase  a  cer- 
tain lot  in  the  city  of  New  York; 
the  latter  refused  to  perform  the 
contract  because  of  the  filing  of  a 
Us  pendens  a  few  days  before  the 
making  of  the  contract,  in  an  action 
to  have  certain  deeds  and  other 
instruments  affecting  the  title  to 
the  block  of  which  the  lot  formed 
a  part,  declared  void.  Neither 
the  plaintiff  here  nor  her  grantor 
were  made  parties  to  that  action. 
The  complamt  therein  alleged  that 
P.,  the  former  owner  of  the  block, 
wh^  he,  by  reason  of  extreme  old 
age,  was  *  *  mentally  weak,  incom- 
petent and  unsound  of  mind,  in- 
capable of  attending  to  business 
personally,  and  incapable  and  in- 
competent to  understand  and  com- 
prehend properly  the  nature  of  a 
business  transaction,"  and  when 
entirely  under  the  control  of  S., 
his  agent,  through  force  and  fraud 
practiced  upon  him  bv  S.,  who 
was  bribed  thereto  by  the  defend- 
ant, acting  in  pursuance  of  a 
fraudulent  scheme  and  conspiracy 
entered  into  between  them  to  ob- 
tain title  to  the  property,  caused 
and  influenced  P.  to  make  a  con- 
tract agreeing  to  convey  the  prop- 
erty in  question  to  3.,  one  of  the 
defendants,  in  exchange  for  other 
real  estate,  and  subsequently  pro- 
cured P.  to  execute  such  a  convey- 
ance, which  contract  and  convey- 
ance was  in  fraud  of  the  rights  of 
Elaintiff  in  that  action  as  heir  at 
iw  and  legatee  of  P.  Held,  that 
the  averments  of  the  complaint 
were  not  sufficient  to  justify  a 
finding  that  P.  was  insane  when 
be  executed  the  contract  and  deed, 

SiCKKLS YOL.  LXXXVII. 


but  that  the  gravamen  of  the  action 
was  fraud;  that  as  it  was  conceded 
that  plaintiff  here  took  title  to  the 
lot  in  question  in  good  faith,  pay- 
ing a  full  consideration,  his  title 
was  not  affected  by  the  fraud  (2  K. 
S.  137,  §  5),  and  that  plaintiff  was 
entitled  to  a  judgment  for  specific 
performance.  Aldrichy.  Bailey,  16 

V.  died  seized  of  certain  premises, 
leaving  his  widow  and  three  child- 
ren, all  of  age,  surviving  him.  By 
his  will  he  gave  to  his  widow  all 
of  his  estate  during  life,  or  until 
she  should  remarry.  Should  she 
remarry,  the  executora  were  di- 
rected to  sell  all  of  the  estate,  pay 
one-third  of  the  proceeds  to  her 
and  divide  the  residue  equally 
among  the  children,  the  children 
of  any  child  who  may  have  died 
to  receive  the  parent's  share.  Upon 
the  death  of  the  wife  without  hav- 
ing remarried,  the  property  was 
directed  to  be  divided  equally 
among  the  testator's  children,  the 
children  of  a  deceased  child  to 
receive  their  parent's  share.  Full 
pow^er  was  given  to  the  executors 
to  sell  and  convey  the  real  estate 
'*  whenever  they  may  deem  it  best 
to  do  so,  and  upon  such  terms  as 
they  may  think  desirable."  The 
wicfow  and  children  united  in  a 
conveyance  of  the  premises  to  de- 
fendant, who  contracted  to  sell  the 
same  to  plaintiff.  Defendant  ten- 
dered a  deed,  executed  by  himself, 
which  plaintiff  refused  to  accept. 
In  an  action  for  specific  perform- 
ance, or,  in  case  it  could  not  be 
had,  to  recover  back  the  purchase- 
money  paid,  defendant  produced  a 
deed,  executed  by  the  executora, 
which  recited  that  the  considera- 
tion stated  was  the  same  as  that 
stated  in  the  deed  of  the  widow  and 
children.  It  was  not  claimed  that 
any  portion  of  the  consideration 
was  paid  to  the  executora  as  such. 
Ileld,  that  the  firet  deed  simply 
conveyed  a  title,  subject  to  be  de- 
feated in  part  by  the  death  of  one 
of  the  children  prior  to  the  death 
or  remarriage  of  the  widow;  that 
nothing  remained  for  the  executors 
to  convey  but  the  future  contingent 
interests  of  the  grandchildren,  and 
this,  under  the  power  of  sale,  they 
could  only  so  sell  and  convey  as  to 
secure  the  proceeds  to  the  grand- 
children in  case  of  the  contingency 
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hap]>eninj^  making  them  the  ulti- 
mate devisees;  that  the  deed  exe- 
cuted by  them  was  not  a  valid 
execution  of  the  power;  and,  there- 
fore, that  defendant  did  not  have  a 
marketable  title.    Harrisy.StrotU. 

892 

STATE. 

1.  Upon  a  claim  presented  by  P. 
against  the    state,  the  Court  of 
Claims  found  that  for  many  years 
P.  was  the  owner  and  in  possession 
of  a  dry-dock  connected  with  a 
large  basin  upon  the  land  of  the 
state,  opening  into  the  Erie  canal; 
across  the  mouth  of  the  basin  was 
maintained  a  bridge  which  was  a 
part  of  the  tow-path.    The  basin 
was  filled  with  water  from  the 
canal  and  the  surplus  water  of  the 
canal  flowed  through  P.'s  land. 
The  only  means  of  communication 
l)etween    the    drv-dock    and    the 
canal  was  through  the  basin.    The 
bridge  was  a  swing  bridge  which 
had  been  erected  by  the  claimant, 
with  the  consent  of  the  state.    In 
the   spring    of    1886,   before  the 
•opening  of  navigation  and  when 
there  was  no  water  in  the  canal, 
the   state    removed    the    bridge, 
•erected  in  its  place  a  stationary 
bridge  at  the  same  level  as  the 
tow-path,  offering  to  allow  claim- 
ant to  erect  a  new  elevated  bridge, 
which  offer  it  did  not  appear  he 
accepted.  By  reason  of  the  change, 
P.  was  unable  to  move  two  boats 
which  he  had  at  that  time,  one  in 
the  basin  and  the  other  in  the  dry- 
dock.     The  court  found  that  there 
was  no  liability  on  the  part  of  the 
•state.     Held,  error;  that  while  the 
privilege  enjoyed  by  P.  was  re- 
vocable at  the  will  of  the  state,  it 
included  an  obligation  which  the 
«tate  could    not    withdraw  from 
arbitrarily,  when  this  would  inflict 
severe  loss  upon  P. ;  that  the  erec- 
tion of  the  bridge  by  him  and  his 
allowance  of  the  discharge  of  the 
.surplus  waters  across  his  land  con- 
stituted presumably  in  some  meas- 
ure the  consideration  for  the  priv- 
ilege, and  having  permitted  him 
to  place  his  boats  inside  the  bridge 
and     thereafter     withdraw     the 
water,  the  state  was  bound  to  af- 
ford him  a  reasonable  opportunity 
to  remove  them;  and  that  this  ob- 
ligation was  not  met  by  the  offer 


to  allow  him  to  erect  a  new  bridge. 
Putnam  v.  State  of  Neto  York,  §44 

2.  To  make  a  legal  and  permanent 
appropriation  by  the  State,  of  land 
or  water  for  the  use  of  a  canal,  the 
quantity  must  be  definitely  ascer- 
tained and  described,  so  ttiat  the 
owner  may  know  how  much  has 
been  taken  and  what  he  is  entitkd 
to  be  compensated  for.  Haydin 
V.  State  of  New  York.  538 

3.  In  1867  the  canal  board  passed  a 
resolution,  by  its  terms  approving 
a  map  for  the  permanent  appro- 
priation **  of  the  Port  Byron  water 
power  on  the  Owasco  outlet  for  the 
feeder  to  the  Erie  canal,*'  and  de- 
claring that  "  the  water  and  lands 
necessary  for  said  feeder  are  hereby 
permanently  appropriated."  The 
owners  of  the  water  power  filed 
their  claim  for  damages,  and,  in 
1870,  while  it  was  pending,  the 
canal  board  passed  a  resolution 
defining  the  quantity  of  water  in- 
tended to  be  taken  by  the  former 
resolution,  by  which  it  was  fixed 

•  at  a  certain  number  of  cubic  feet 
per  minute,  not  the  whole  stream. 
In  1871,  an  award  was  made  to  the 
owners,  whfch  was  paid.  In  1879, 
the  state  appropriated  all  the  water 
in  the  race-way.  Upon  a  claim  of 
damages  for  this  appropriation, 
held,  that  the  resolution  of  1867 
was  too  indefinite  to  effect  a  legal 
appropriation,  and  was  void;  that 
the  state  ofiScers,  therefore,  had 
power  by  subsequent  action  to 
make  an  appropriation  of  a  limited 
quantity  of  water;  and  that  the 
payment  lor  this  limited  appro- 
priation did  not  defeat  the  claim 
for  the  residue  when  it  was  taken. 

Id. 

4.  In  1869,  before  trial  of  the  first 
claim,  the  canal  appraisers  made  a 
report  to  the  legislature  to  the  ef- 
fect that  the  appropriation  was  of 
the  entire  water  power.  Heldy 
that  as  the  clainuint  was  not  a 
party  to  it,  the  report  was  not 
binding  upon  him.  Id, 
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Statute  of  Frauds. 


STATUTE  OF  FRAUDS. 

1.  In  an  action  to  recover  the  aUeged 
purchase-price  of  certain  gONMls, 
plaintiff's  evidence  was  to  the 
effect  that  his  stock  of  goods, 
which  was  insured  in  four  com- 
panies, having  been  damaged  bv 
fire,  appraisers  were  appointed, 
one  by  pkdntiff,  and  one,  the  de- 
fendant, by  the  companies;  that  in 
order  to  facilitate  the  adjustment, 
defendant  agreed  to  and  did  pur-, 
chase,  for  himself,  a  portion  of  the 
damaged  ^oods,  in  respect  to  which 
the  appraisers  could  not  agree,  at 
oost  price,  he  agreeing  to  pay^  the 
purchase-price  to  the  companies  in 
proportion  to  the  amount  of  their 
respective  policies,  the  amount  to 
be  included  in  the  award  as  if  the 
goods  sold  were  a  total  loss.  In 
respect  tp  one  of  the  companies, 
the  financial  condition  of  which 
was  doubtful,  defendant  agreed 
that  if  it  became  insolvent  within 
sixty  days,  so  as  not  to  pay  its 
policy,  he  would  pay  its  propor- 
tion to  plaintiff.  Jaeld,  that  the 
agreement  was  not  one  to  answer 
for  the  debt  or  default  of  another, 
but  an  agreement  to  pay  the  pur- 
chase-price of  goods  sold  to  him- 
self, either  to  Uie  company  or  to 
plaintiff;  the  contingency  not  af- 
fecting defendant's  liability,  which 
was  absolute,  but  only  the  method 
of  discharging  it;  and  so  that  the 
contract  was  not  within  the 
Statute  of  Frauds.  Goodman  v. 
Cohm,  206 

2.  Where  land  has  been  conveyed  to 
a  party  upon  an  oral  trust,  invalid 
under  the  Statutes  of  Frauds  and 
of  Uses  and  Trusts  (2  R.  S.  134, 
§  6;  1  id.  728,  §  51),  it  is  lawful  for 
him  to  perform  it,  and  if  he  con- 
veys the  land  and  receives  the  pro- 
ceeds,  the  law  will  treat  him  as  a 
trustee  of  personal  property  real- 
ized for  the  benefit  of  the  eesiui 
que  trust,  who  may  maintain  an 
action  against  him  to  recover  such 
proceeds.    Bork  v.  Martin,      280 
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8.  The  courts  will  not  allow  the 
Statute  of  Frauds  to  be  used  as  an 
instrument  of  fraud.  Id. 

4.  It  seems  that,  under  the  provision 
of  the  General  Railroad  Act  (g  28, 
chap.  140,  Laws  of  1850),  authoriz- 
ing; a  corporation  organized  under 
it  "to  intersect,  join  and  unite  its 
railway  with  any  other  railway," 
upon  the  grounds  of  the  company 
owning  the  road  so  intersected  and 
requirmg  the  latter  company  '*  to 
grant  the  facilities  "  needed  for  the 
purpose,  the  right  so  provided  for 
is  an  interest  in  lands  and  can  only 
be  created  by  a  written  instru- 
ment; a  verbal  agreement  attempt- 
ing to  create  it  is  void,  under  the 
Statute  of  Frauds.  Pt.  J,,  M.  tSt 
N.  r.  R.  R.  Go.  V.  N.  F.,  L.  E.  <fc 
TT.  R,  R,  Go.  439 


STATUTE  OF  LIMITATIONS. 
See  Limitation  op  Actions. 


STEAMSHIP  COMPANIES. 

1.  By  the  statute  of  Great  Britain, 
known  as  the  "Passengers'  Act 
1855,"  every  passenger  ship  is  re- 
quired to  carry  a  auly  qualified 
medical  practitioner,  and  its  owner 
or  charterer  is  required  to  provide 
for  the  use  of  its  passengers  a  sup- 
ply of  proper  and  necessary  medi- 
cines for  their  medical  treatment 
during  the  voyage,  properly 
packed  and  placed  under  the 
charge  of  a  m^ical  practitioner, 
"  to  be  used  at  his  discretion."  In 
an  action  to  recover  damages 
against  a  corporation  of  Great 
Britain  for  iniuries  alleged  to  have 
been  sustained  by  plaintiff,  a  pas- 
senger on  one  of  its  steamers, 
alleged  to  have  resulted  from  tak- 
ing calomel  furnished  by  the 
stSuner's  physician  in  response  to 
a  request  for  "quinine,"  it  ap- 
peared that  defendant  issued  a 
prospectus  to  advertise  its  line, 
which  contained  a  statement  that 
an  experienced  surgeon  was  car- 
ried on  board  each  ship,  and  that 
all  medicines  were  supplied  gratis. 
HM,  that  defendant  assumed  no 
duty  or  liability  beyond  those  im- 
posed by  the  statute,  »'.  «.,  to  em- 
ploy a  duly  qualified  physician  to. 


provide  a  supply  of  suitable  and 
necessary  medicines,  properly 
packed  and  labeled,  and  to  provide 
a  proper  place  in  which  to  keep 
them;  and  that,  having  complied 
with  these  requirements,  for  errors 
and  mistakes  on  the  part  of  the 
physician  thereafter  it  was  not  re- 
sponsible.    AUan  V.  State  S.  S.  Co. 

91 

2.  It  appeared  that  in  the  outset  of 
the  voyage  the  medicines  were  in- 
spected, as  required  by  the  statute, 
by  the  medical  examiner  at  the 
port  from  whence  the  steamer 
sailed,  and  they  were  then  prop- 
erly packed  and*  labeled.  Plaintiff 
produced  evidence  to  the  effect 
that  on  the  evening  when  she  ap- 
plied for  the  medicine  the  "sur- 
fery"  where  the  medicines  were 
ept  was  in  disorder  and  confu- 
sion, the  bottles  being  out  of  place, 
and  the  trial  court  left  it  to  the 
jurj  to  determine  whether  the  con- 
dition of  the  "surgery"  was  such 
as  to  show  want  of  ordinary  care 
on  the  part  of  defendant  in  pro- 
viding and  properly  labeling  medi- 
cines, or  left  them  open  so  that  s 
mistake  was  liable  to  occur.  Held, 
error;  that  the  evidence  of  confu- 
sion and  disorder  after  the  steamer 
went  to  sea  and  after  the  medi- 
cines were  put  in  charge  of  the 
physician,  did  not  justify  a  finding 
of  negligence  on  the  part  of  de- 
fendant. Id. 

8.  Plaintiff  was  a  gangwayman  in 
the  employ  of  one  L.,  a  stevedore, 
engaged  in  unloading  a  vessel  be- 
longing to  defendant.  Under  his 
agreement  with  defendant,  L.  was 
to  be  paid  a  stipulated  price  per 
ton  for  unloading,  defendant  to 
furnish  the  steam  power  and  a 
man  to  run  the  winch.    Plaintiff 

fdive  the  signals  to  the  winchman. 
laintiff,  to  hoist  a  load,  gave  the 
signal  to  go  ahead,  which  waa 
done  by  the  rope  winding  around 
the  drum  of  the  winch.  In  hoist- 
ing the  load  in  question,  the  rope 
ran  off  the  drum.  The  winchmaa 
stopped  and  called  plaintiff's  at- 
tention to  this.  The  latter  sup 
ported  the  hoist  by  means  of  a 
hook,  and  then  seized  the  rope  to 
lift  it  on  to  the  drum,  ordering  the 
winchman  to  back  so  as  to  loosen 
the  rope.    Instead  of  doing  so,  the 
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winchman  went  ahead,  and  plain- 
tiff's hand  was  drawn  against  the 
drum  and  he  was  injur^.  In  an 
action  to  recover  damages,  it  did 
not  appear  that  L.  had  power  to 
order  or  control  the  winchman. 
further  than  to  signal  to  bim 
through  the  gang  way  man.  Held. 
that  the  winchman  could  not  be 
regarded  as  the  servant  of  L.;  that 
the  fact  that  he  i^^eceived  orders 
when  to  hoist  or  lower  from  plain- 
tiff did  not  change  his  relations  to 
defendant  as  its  servant,  and  that 
as  his  negligence  caused  the  in- 
jury, defendant  was  liable.  John- 
*wi  V.  Netherlands  A,  8.  N,  Go. 
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STREETS. 
See  HiQHWATS. 


SURROGATES. 

?  The  provision  of  the  act  author- 
izing the  election  of  special  county 
judges  and  surrogates  in  certain 
counties  (Chap.  306,  Laws  of  1849, 
as  amended  by  chap.  108,  Laws  of 
1851),  which  provides  that  a  special 
surrogate  so  elected  "  shall  possess 
All  the  powers  and  perform  all  the 
duties  which  are  possessed  and 
can  be  performed  by  a  county 
judge  out  of  court,"  was  not  re- 
pealed by  the  Code  of  Civil  Pro- 
cedure.    Aldtnger  v.  Pugh,       403 

2.  Accordingly  7ield,  that  a  special 
surrogate,  elected  for  the  county 
of  Oneida,  had  power  to  grant  an 
injunction  in  a  case  where  the 
county  judge  would  have  had 
jurisdiction  (Code  Civ.  Pro.  606), 
and  that  one  violating  an  order  so 
granted  was  properly  adjudged 
in  contempt.  Id. 


TENDER. 

1.  "Where  the  whole  amount  secured 
by  a  mortgage  on  real  estate  is 
due,  a  tenoer  of  the  same  by  the 
owner  of  the  mortgaged  premises 
extinguishes  the  lien  of  the  mort- 
gage, although  the  tender  is  not 
kept  good;  but  it  does  not  dis- 
charge the  promise  or  covenant  to 
Say  the  debt,  and  for  this  the 
ebtor  remains  liable.  Nelson  v. 
Loder,  288 


2.  If  the  debtor  wishes  to  extinguish 
his  liability  for  subsequently  ac- 
cruing interest,  or  to  demand  some 
affirmative  relief,  he  cannot  retain 
the  money,  subject  to  his  own  use, 
but  must  devote  it  to  the  specific 
purpose  of  paying  the  debt,  and 
put  it  within  the  power  of  the 
creditor  to  receive  it  at  any  time; 
and  so,  must  keep  the  tender  good. 

Id. 

TITLE. 

1.  The  will  of  F.,  after  legacies  to 
the  testator's  children  and  a  gift 
to  his  wife  ** forever"  of  the  re- 
residuary  personalty,  also  a  pro- 
vision that  in  case  the  personalty 
was  insufficient  to  pay  said  legacies 
enough  real  estate  snould  be  sold 
for  that  purpose,  contained  this 
clause:  "I  also  give,  devise  and 
bequeath  to  my  wife  Ellesheba  all 
the  rest  and  residue  of  my  real  es- 
tate, but  on  her  decease  the  re- 
mainder thereof,  if  any,  I  give  and 
devise  to  my  said  children  or  their 
heirs  respectively,  to  be  divided  in 
equal  shares  between  them."  In 
an  action  for  the  specific  perform- 
ance of  a  contract  for  the  purchase 
of  land  which  formed  part  of  the 
residuary  real  estate,  title  to  which 
plaintiff  claimed  through  the 
widow,  Tield,  that  she  took  only  a 
life  estate;  but  that  by  necessary 
implication  a  beneficial  power  was 
conferred  upon  her  to  dispose  of 
the  residuary  real  estate,  with  a 
limitation  over  in  case  of  her  death 
without  exercising  the  power;  and 
that,  therefore,  she  could  convey 
a  good  title.    Leggett  v.  Firth.    7 

2.  In  an  action  to  recover  back 
moneys  paid  upon  a  contract  to 
sell  real  estate  the  following  facts 
appeared:  In  1876,  one  H.  died 
seized  of  the  premises  in  question. 
At  that  time  he  was  living  with 

one  B.  as  his  wife.  R.,  to  whom 
B.  had  been  married,  was  then 
alive,  but  had  obtained  a  divorce 
from  her,  the  decree  in  which  for- 
bid her  remarriage  during  his  life- 
time. B.  had  one  daughter  W., 
of  whom  R.  was  the  father,  and 
another  daughter  C,  of  whom  H. 
was  the  father;  the  latter  left  no 
heirs  at  law.  H.  devised  one-third 
of  his  real  estate  to  his  *'  adopted 
daughter"  W.,  one-third  to  his 
"daughter"  C,  and  one-third  to 
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his  "wife''  B.,  adding  ''that  is 
to  say,  her  dower  right  to  m^ 
estate;"  he  conferred  upon  his 
"wife"  B.,  with  his  executor, 
power  to  sell  his  real  estate,  and 
provided  that  the  proceeds  should 
be  deposited  by  them  in  a  savings 
bank  until  his  "above-named  chil- 
dren "  arrived  at  the  age  of  twenty- 
one,  when  they  were  to  receive 
their  interest  of  one-third  of  the 
money  deposited  therein.  H.  then 
devised  to  his  "wife"  the  rents 
and  interests  of  his  estate  during 
the  minority  of  Lis   "children. 

B.  died  intestate  a  few  months 
after  H.  C.  died  within  a  year 
thereafter,  aged  two  years,  leaving 
no  relatives  on  her  mother's  side 
except  a  grandmother  and  her  half 
sister  W.  Subsequently,  in  a  pro- 
ceeding for  tlie  sale  of  infant's  real 
estate,  the  interest  of  W.  was  sold 
to  defendant.  Held,  that  under  the 
will,  B.  was  vested  with  the  fee  of 
one-third  of  the  real  estate;  that 
upon  her  death,  C.  and  W.  each 
became  vested  with  an  undivided 
one-half;  that  upon  the  death  of 

C,  her  undivided  one-half  passed 
to  W. ;  and  so,  that  defendant  had 
a  good  title.     Sehult  v.  MoU.     122 

8.  y.  died  seized  of  certain  premises, 
leavinff  his  widow  and  three  child- 
ren, lul  of  age,  surviving  him. 
By  his  will  he  gave  to  his  widow 
all  of  his  estate  during  life,  or 
until  she  should  remarry.  Should 
she  remarry,  the  executors  were 
directed  to  sell  all  of  the  estate, 

Eay  one-third  of  the  proceeds  to 
er  and  divide  the  residue  equally 
among  the  children,  the  children 
of  any  child,  who  may  have  died 
to  receive  the  parent's  share.  Upon 
the  death  of  the  wife  without  hav- 
ing remarried,  the  property  was 
directed  to  be  divided  equally 
among  the  testator's  children,  the 
children  of  a  deceased  child  to  re- 
ceive their  parent's  share.  Full 
power  was  given  to  the  executors 
to  sell  and  convey  the  real  estate 
"whenever  they  may  deem  it  best 
to  do  so,  and  upon  such  terms  as 
they  may  think  desirable."  The 
wiaow  and  children  united  in  a 
conveyance  of  the  premises  to  de- 
fendant, who  contracted  to  sell 
the  same  to  plaintiff.  Defendant 
tendered  a  deed,  executed  by  him- 
self, which  plaintiff  refused  to  ac- 


cept. In  an  action  for  specific 
performance,  or,  in  case  it  could 
not  be  had,  to  recover  back  the 
purchase-money  paid,  defendant 
produced  a  deed,  executed  by  the 
executors,  which  recited  that  the 
consideration  stated  was  the  aanrie 
as  that  stated  in  the  deed  of  tlie 
widow  and  children.  It  was  not 
claimed  that  any  portion  'Of  the 
consideration  was  paid  to  the  ex- 
ecutors as  such.  Hdd,  that  the 
first  deed  simply  conveyed  a  title, 
subject  to  be  defeated  in  part  by 
the  death  of  one  of  the  children 
prior  to  the  death  or  remarria^  of 
the  widow;  that  nothing  remained 
for  the  executors  to  convey  but 
the  future  contingent  intererts  of 
the  grandchildren,  and  this,  under 
the  power  of  sale,  they  could  only 
so  sell  and  convey  as  to  secure 
the  proceeds  to  the  grandchild- 
ren in  case  of  the  contingency 
happening  making  them  the  ulti- 
mate devisees;  that  the  deed  exe- 
cuted by  them  was  not  a  valid 
execution  of  the  power;  and,  there- 
fore, that  defenaant  did  not  have 
a  marketable  title.  Harris  y. 
Strodl.  392 

4.  In  an  action  of  ejectment  plaintiff^ 
claimed  title  under  a  Judgment 
rendered  in  1848  in  a  partition 
suit,  by  which  certain  meadow 
land  bounded  on  the  Atlantic 
ocean,  including  the  land  in  ques- 
tion, which  was  land  on  the  ocean 
beach,  was  set  off  to  J.,  one  of 
the  parties,  also  a  deed  to  him  from 
the  other  parties  to  that  action* 
There  was  no  evidence  that  the 
land  in  question  had  been  occupied 
by  J.  or  his  successors  in  title  for 
any  purpose,  or  that  he  was  ever 
in  possession  of  or  exercised  any 
acts  of  ownership  over  the  land  set 
off  to  him.  except  by  assuming  U> 
convey  it.  .£«2ef,  that  the  evidence 
failed  to  establish  title  in  plaintiff* 
OreenUsaf  v.  B,,  F.  A  C.  /.  R.  /?. 
Co,  Am 

5.  The  will  of  K.,  after  providing 
for  the  payment  of  debts,  etc., 
directed  that  his  residuary  estate 
should  be  divided  equally  between 
his  wife  and  children.  'The  execu- 
tors were  directed  to  divide  such 
residue  into  as  many  equal  shares 
as  would  give  two  to  each  bene- 
ficiary, to  convey  one  tothebenefi* 
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clary  and  retain  the  other,  paying 
to  him  or  her  the  income  during 
life;  they  were  also  authorized  to 
sell  any  or  all  the  real  or  pergonal 
estate,  and  after  payment  of  debts 
as  provided,  to  invest  tlie  proceeds 
"as  they,  in  their  discretion,  may 
deem  most  for  the  interest  of  the 
parties  interested."  The  executors 
named  in  the  will  renounced  and 
letters  of  adminstration  with  the 
will  annexed  were  issued  to  others. 
By  judgment,  in  an  action  of  par- 
tition and  for  the  appointment  of 
a  trustee  in  place  of  those  who 
had  renounced,  C.  was  appointed 
such  trustee  and  certain  lots  in  the 
city  of  New  York  were  set  off  to 
him,  as  trustee,  for  the  testator's 
two  sons,  L.  and  G.,  who,  with 
the  widow,  were  the  only  benefi- 
ciaries. Subsequently,  upon  pe- 
tition of  C,  in  which  the  benefi- 
ciaries ioined,  he  was  permitted  to 
surrender  the  trusts,  and  L.  was 
appointed  trustee  of  the  share  of 
G.,  while  the  latter  was  appointed 
trustee  of  the  shares  of  L.  and  the 
widow,  and  conveyance  was  made 
to  them  by  C.  L.  and  G.  con- 
tracted to  sell  the  lots  in  question 
to  plaintiff.  In  an  action  to  re- 
cover back  the  portion  of  the  pur- 
chase-price paid,  and  expenses, 
upon  the  ground  of  defect  of  title, 
Jield,  that  the  will  created  an  ex- 
press trust  (1  R.  8.  728,  §  55),  and 
the  trustees  took  title  to  the  lands 
embraced  therein  and  set  apart  for 
its  purposes;  that  L.  and  G.  suc- 
ceeded to  this  title;  that  the  power 
of  sale  was  intended  to  be  appli- 
cable to  the  subject  of  the  trust, 
and,  being  thus  annexed  to  it  in 
aid  of  its  execution,  was  taken  by 
the  substituted  trustees;  and  that, 
therefore,  they  could  convey  a 
good  title.     Lahey  v.   Kortnght. 

450 

6.  Also  held,  that  as  in  the  action  of 
partition  all  the  parties  interested 
were  before  the  court,  none  of 
them  could  challenge  the  title  of 
the  trustees  to  the  real  estate, 
which  was  by  the  judgment 
therein  made  subject  to  the  trust. 

Id. 

TOWNS. 

1.  Plaintiff,  while  riding  upon  a 
load  of  hay  along  one  of  defend- 
ant's highways,  was  injured  by  I 


being  swept  from  the  load  by  the 
limbs  of  a  tree,  which  overhung 
the  traveled  track.  On  trial  of  an 
action  to  recover  damages  on  the 

f  round  of  alleged  negligence  of 
eiendant's  commissioners  of  high- 
ways, the  court  charged  as  fol- 
lows: •*  Notice  must  be  proven  of 
the  existence  of  the  obstruction  a 
sufllcient  length  of  time,  from 
which  a  jury  may  say  a  commis- 
sioner ought  to  have  known  it. 
Now  it  is  nothing  of  any  conse- 
quence that  thousands  have  passed 
there  without  iniury.  If  this  ob- 
struction existed  so  long  that  & 
vigilant  oflUcer  should  have  known 
of  its  existence,  they  are  liable." 
In  accordance  with  requests  of 
defendant's  counsel,  the  court  then 
charged  in  substance  that  the  iury 
had  a  right  to  take  into  considera- 
tion, in  determining  whether  the 
commissioners  were  chargeable 
with  notice,  the  fact  that  people 
driving  on  loads  of  hay  had  passed 
under  this  tree  without  difficulty: 
also  the  fact  that  no  complaint  had 
been  made  to  the  commissioners. 
Said  counsel  then  excepted  to  the 
sentence  in  the  charge  that  "it  is 
nothing  of  any  consequence  that 
thousands  passed  there  without 
injury."  Hdd,  untenable.  Enibler 
v.  Town  of  WaUkill,  222 

2.  It  appeared  that,  before  the  time 
of  the  accident,  a  city  was  incor- 
porated which  embraced  territory 
belonging  to  the  town,  and  that 
the  commissioners  of  highways, 
for  whose  negligence  the  town 
was  sought  to  be  made  liable, 
were  elected  before  the  incorpo- 
ration by  electors  of  the  town,  in- 
cluding those  who  resided  within 
the  present  limits  of  the  city. 
Defendant  claimed  that  the  city 
was  jointly  liable,  and  should 
have  been  made  a  party.  HM, 
untenable.  Id, 


TRESPASS. 

In  an  action  for  alleged  trespass  in 
entering  upon  plaintiff's  land  in 
the  town  of  Huntington,  and  tak- 
ing down  his  fence,  the  defense 
was  that  the  locu*  in  quo  was  part 
of  a  public  highway  which 
bounded  plaintiff's  premises  on 
the  south,  upon  which  the  fence 
encroached  and  that  it  was  ipmoved 
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by  order  of  the  highway  commis- 
sioners. It  appeared  that  in  1S69, 
the  fence  on  the  south  side  of  the 
highway  which  had  been  located 
there  for  over  forty  years  was 
moved  south,  which  constituted 
the  alleged  encroachment  claimed 
by  the  defendants.  With  a  view 
to  proceedings  for  removal  of  the 
fence  under  the  provisions  of  the 
Revised  Statutes  (1  R.  S.  501-526, 
|§  100-103,  as  amended  by  chap. 
245.  Laws  of  1878),  which  declares 
that  all  roads  not  recorded  which 
have  been  used  as  public  highways 
for  twenty  years,  shall  be  consid- 
ered such^  and  authorizes  proceed- 
ings for  removal  of  encroachments, 
the  commissioners  of  highways  of 
the  town  in  1885,  made  an  order 
purporting  to  define  and  describe 
the  highway,  which  with  a  map 
thereof,  was  made  of  record  in  the 
town.  In  1886,  the  commissioners 
made  an  order  describing  the  al- 
leged encroachment,  and  directing 
the  removal  of  the  fence.  This 
order  with  a  notice  annexed  was 
served  upon  plaintiff,  and  after 
sixty  days,  under  direction  of  the 
commissioners,  the  fence  was  re- 
moved by  defendants.  It  was 
claimed  by  plaintiffs  that  said 
statutory  provisions  were  not  ef- 
fectual to  support  the  proceedings, 
because  prior  to  1864,  tliey  had  no 
application  to  the  town,  it  being 

governed  by  special  acts  (Chap.  14, 
aws  of  1789;  chap.  56,  Laws  of 
1830).  These  acts  were  repealed 
by  the  act  of  1864  (Chap.  514, 
I^ws  of  1864),  and  bv  the  act  of 
1865  (Chap.  6,  Laws  of  1865)  the 
general  statutes  were  extended  to 
the  counties  named  in  said  special 
acts.  Held,  that  as  at  the  time  of 
the  encroachment  and  of  said  order 
the  road  had  been  used  as  a  public 
highway  for  twenty  jrears,  it  was 
within  and  subject  to  said  pro- 
visions of  the  Revised  Statutes; 
that  the  amendment  in  1878,  in 
reference  to  the  removal  of  en- 
croachments, merely  gave  an  addi- 
tional remedy,  which  was  available 
although  it  did  not  exist  at  the 
time  of  encroachment.  James  v. 
Sammis,  289 

TRIAL. 

1.  In  an  action  by  a  father  to  recover 
damages  for  injuries  to  nn  infant 


child,  caused  by  defendant's  neg- 
ligence, it  appeared  that  t£e 
father,  who  had  had  experience  as 
a  nurse  himself,  in  that  capacity 
took  the  entire  charge  of  the  chila; 
after  proving  the  value  of  his 
services  as  such,  he  was  permitted 
to  prove,  under  objection  and  ex- 
ception, that  in  order  to  care  for 
his  child  he  gave  up  a  lucrative 
business  engagement  and  also  to 
prove  the  amount  of  the  agreed 
compensation;  the  court  refused 
to  charge  that  the  jury  was  not  at 
liberty  to  allow  more  than  what 
would  have  been  paid  to  a  compe- 
tent trained  or  professional  nurse. 
Held,  error;  that  while  plaintiff 
was  entitled  to  recover  the  value 
of  his  services  as  a  nurse,  he  was 
not  entitled  to  recover  in  addition 
thereto  w^hat  he  might  have  made 
had  he  not  abandoned  the  business 
cnga&:ement.    Barnes  v.  Keens,  13 

2.  In  an  action  to  recover  damages 
for  the  alleged  unlawful  takmg 
and  conversion  of  certain  goods, 
it  appeared  that  prior  to  the  exe- 
cution of  an  assignment  for  the 
benefit  of  creditors,  the  defendant, 
as  sheriff,  had,  under  two  execu- 
tions against  the  assignors,  levied 
upon  their  goods,  and  a  subse- 
quent sale  of  part  of  them,  after 
payment  of  the  execution,  left  a 
surplus.  Subsequent  to  the  as- 
signment and  while  the  goods  un- 
sold remained  in  defendant's  pos- 
session, other  executions  came  into 
his  hands  under  which  he  claimed 
the  right  to  sell  a  sufllcient  quan- 
tity of  the  goods  remaining  to 
satisfy  said  executions;  the  as- 
signee without  admitting  the  de- 
fendant's claim,  in  order  to  obtain 
possession  of  the  goods,  made  an 
arrangement  with  the  sheriff  in 
pursuance  of  which  he  paid  to  the 
latter  under  protest  a  sum  suffi- 
cient, with  the  surplus  in  his 
hands,  to  make  up  the  amount  of 
the  other  executions,  and  defend- 
ant thereupon  released  his  levy. 
FYeeman  v.  Grant.  22 

8.  At  the  close  of  plaintiff's  case,  his 
counsel  asked  the  court  to  allow 
the  complaint  to  be  amended  so 
as  to  conform  to  the  facts  proved. 
This  was  objected  to  and  refused. 
Held,  no  error;  as  the  effect  of  the 
amendment  would  be  to  substitute 
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for  the  cause  of  action  stated  one 
for  money  had  and  received,  and 
so  to  allow  a  recovery  upon  an  en- 
tirely different  cause  of  action, 
and  this  may  not  be  done  against 
an  objection.  Id, 

4.  After  the  court  had  decided  to 
dismiss  the  complaint,  plaintiff's 
counsel  asked  the  court  to  be  per- 
mitted to  withdraw  a  juror,  in 
ordpr  to  make  a  motion  at  Special 
Term  to  amend  the  complaint, 
which  was  denied.  Held,  no  error; 
that  it  was  discretionary  with  the 
court  and  the  manner  of  its  exer- 
cise would  not  be  reviewed  in  this 
court.  Id. 


C.  In  an  action  to  recover  damages 
for  an  injury  to  plaintiffs*  barge 
and  its  cargo  while  lying  at  de- 
fendant's dock,  wharfage  at  which 
had  been  leased  by  plaintiffs,  the 
testimony  of  the  latter  was  to  the 
effect  that  they  made  the  lease 
upon  the  representation  of  defend- 
ant that  the  place  at  the  wharf  so 
let  was  safe  and  had  six  feet  of 
water  at  low  tide;  that  at  the 
wharf  it  was  less  than  six  feet  and 
the  ground  under  the  barge  sloped 
down  outward  from  the  docks,  so 
that  at  low  tide  the  side  of  the 
barge  near  the  dock  rested  on  the  7. 
bottom,  and  by  reason  of  the  slope 
broke  away  from  its  fastenings 
and  turned  over,  thus  causing  the 
loss  complained  of.  The  barge 
had  been  at  the  dock  for  ten  days 
prior  to  the  injury,  and  at  low  tide 
had  rested  on  the  bottom.  The 
court  instructed  the  jury  that  if 
they  found  that  the  bottom  of  the 
ship  was  defective  or  in  unsafe 
condition,  and  this  caused  the  loss, 
the  further  question  was  for  them 
to  determine  whether  defendant 
was  guilty  of  negligence  and 
plaintiffs  iree  from  contributory 
negligence.  Plaintiffs'  counsel  re- 
quested the  court  to  charge  "  that 
if  defendant  made  the  statement 
that  this  place  was  all  right,  the 
plaintiffs  had  the  right  to  r«ly  on 
that  statement . "  The  court  stated 
that  the  Jury  might  consider  that 
on  the  question  of  negligence,  and 
declined  to  charge  that  the  jury 
might  rely  on  the  statement,  or 
that  it  relieved  them  from  making 
a  personal  examination.  Hfld,  no 
€rror;    that  while  assuming    the 
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statement  was  made,  plaintiffs 
were  justified  in  assuming  it  to  be 
true,  and  negligence  could  not  be 
imputed  to  them  in  placing  the 
barge  there  without  personal  ex- 
amination, the  inference  was  jus- 
tified that  when  previously  at  low 
tide  the  baree  rested  on  the  bot- 
tom, it  could  have  been  easily  as- 
certained whether  the  ground  be- 
neath it  was  suitable  to  rest  upon, 
and  the  question  of  contributory 
negligence  was  properly  submit- 
ted to  the  jury.  l^raman  v. 
Sogers.  167 

In  an  action  for  libel,  based  upon 
an  article  in  a  newspaper  published 
by  defendant,  accusing  the  plain- 
tiff, a  married  woman,  of  unchast- 
ity,  plaintiff's  evidence  showed  the 
article  to  be  false.  Defendant 
gave  evidence  tending  to  prove 
the  absence  of  actual  malice  on 
its  part.  The  court  was  requested 
by  defendant  to  charge  that  if  the 
jury  found  it  was  not  actuated  by 
actual  malice  against  plaintiff, 
the^  cannot  award  any  damages 
for  injured  feelings  or  mental  or 
bodily  suffering;  this  was  refused. 
Held,  no  error.  Warner  v.  Press 
Pub.  Co.  181 

Plaintiff,  who  owned  what  was 
termed  * '  a  locator's  mining  claim  " 
in  government  lands,  contracted 
to  convey  the  same  to  a  company 
to  be  formed  to  develop  the  '  *  lode  " 
defendants,  as  part  of  the  consid- 
eration, agreeing  to  pay  a  sum 
named.  The  claim  was  conveyed 
as  agreed.  In  an  action  to  recover 
a  portion  unpaid  of  the  purchase- 
money,  defendants  set  up  as  a 
counter-claim  that  plaintiff,  to  in- 
duce them  to  enter  into  the  agree- 
ment, falsely  and  fraudulently 
represented  that  he  was  seized  of 
the  whole  lode,  when  he  had,  in 
fact,  previously  conveyed  his  right 
to  one-third  of  the  surface  ground 
of  the  lode  to  a  niece,  whereby 
they  sustained  damage.  Plaintiff 
denied  making  any  false  repre- 
sentations, and  testified  that  he  in- 
formed defendants  that  he  had 
given  to  his  niece  one-third  of  the 
surface.  A  deed  to  the  niece  was 
given  in  evidence.  The  court 
charged  that  it  conveyed  the  right 
to  the  surface  only,  and*  did  not 
impair  plaintiff's  right  to  the  mate- 
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rial  beneath.  To  this  defendants 
excepted.  The  jury  found  for 
plaintiff  on  the  issue  of  fraud. 
Ileld,  that  whether  the  deed  con- 
veyed one-third  of  the  whole  claim 
or  a  right  only  to  one-third  of  the 
surface,  if  plaintiff  represented 
that  he  owned  the  whole,  the 
falsity  of  the  representation  was 
established;  but  that  the  jury  hav 
ing  found  with  plaintiff  on  this 
issue,  the  construction  of  the  deed 
was  immaterial,  so  far  as  the 
counter-claim  was  concerned,  and 
so,  if  erroneous,  was  not  ground  for 
reversal;  that  had  the  jury  been 
instructed  that  the  deed  conveved 
one-third  of  the  mine  insteaa  of 
one-third  of  the  surface  only,  this, 
conceding  it  to  be  correct,  would 
not  alone  have  warranted  a  finding 
of  fraud,  as  while  it  would  show 
a  mistake  on  the  part  of  plaintiff 
as  to  the  construction,  it  would  not 
establish  any  fraudulent  intent. 
Melntyre  v.  mM,  192 

8.  It  9eem9  that  if  defendants  had 
sought  in  their  counter-claim 
simply  an  abatement  from  the 
purchase-price,  growing  out  of  the 
failure  of  plaintiff  to  perform  his 
contract,  or  if  a  rescission  had  been 
sought  on  the  ground  of  mutual 
mistake,  the  charge,  if  erroneous, 
would  have  been  material.        Id, 

9.  Plaintiff,  while  riding  upon  a  load 
of  hay  along  one  or  defendant's 
highways,  was  injured  by  being 
swept  from  the  load  by  the  limbs 
of  a  tree,  which  overhung  the 
traveled  track.  On  trial  of  an  ac- 
tion to  recover  damages  on  the 
ground  of  alleged  negligence  of 
defendant's  commissioners  of  high- 
wavs,  the  court  charged  as  follows: 
**  iJotice  must  be  proven  of  the 
existence  of  the  obstruction  a  suffi- 
cient length  of  time,  from  which  a 
jury  may  say  a  commissioner 
ought  to  have  known  it.  Now  it 
is  nothing  of  any  consequence  that 
thousands  have  passed  there  with- 
out injury.  If  this  obstruction 
existed  so  long  that  a  vigilant 
officer  should  have  known  of  its 
existence,  they  are  liable."  In  ac- 
cordance with  requests  of  defend- 
ant's counsel,  the  court  then 
charged  in  substance  that  the  iury 
had  a  tight  to  take  into  considera- 
ti  ):i.  !:i  determining  whether  the 


commissioners  were  chargeable 
with  notice,  the  fact  that  people 
driving  on  loads  of  hay  hadpaased 
under  this  tree  without  difficulty; 
also  the  fact  tliat  no  complaint  had 
been  made  to  the  commissionera. 
Said  counsel  then  excepted  to  the 
sentence  in  the  charge  that  "it  ia 
nothing  of  any  consequence  that 
thousands  passed  there  without 
injury."  ^2el,  untenable.  EmbUr 
V.  Town  of  WallkiU.  222^ 

10.  In  an  action  to  recover  damages 
for  the  diversion  of  the  waters  of 
a  stream,  the  court,  after  charging 
that  if  defendants  diverted  the 
waters  to  a  degree  that  materi- 
ally and  appreciably  diminished 
the  flow  of  the  stream,  along  the 
lands  of  plaintiff,  the  latter  was  en- 
entitled  to  nominal  damages, 
charged  in  substance  that  the 
question  must  be  determined  by 
the  use  of  the  land  as  it  was, 
and  not  with  reference  to  the 
future;  that  the  question  was 
as  to  whether  the  water  was  di- 
verted so  as  to  leave  the  stream,  to 
a  material  and  appreciable  extent, 
insufficient  for  the  purposes  of 
plaintiff's  business,  and  refused  to 
charge  that  plaintiff's  right  to 
maintain  the  action  and  to  recover 
nominal  damages  did  not  depend 
at  all  upon  his  showine  actual  or 

Sen^tible  damage.     Meid,  error. 
r.  Y.  Rubber  Co,  v.  Rothery.    29a 

11.  Defendant  insured  plaintiff's 
canal  boat  for  one  year  from 
August  2,  1886,  against  perils  of 
''rivers,  canals  and  fires,"  except- 
ing losses  ''arising  from  want  of 
ordinary  care  and  skill  in  loading 
and  stowing  cargo,  *  •  *  in- 
herent defects  and  other  unsea- 
worthiness," and  from  *'  gangways 
*  ♦  ♦  being  improperfy  secured 
and  protected."  The  policy  author- 
ized the  carrying  of  lime  in  bar- 
rels. In  May,  1^7,  the  boat  was 
loaded  with  quick-lime  in  barrels 
at  a  point  on  the  Hudson  river. 
Between  three  and  four  hours 
after  the  loading  was  completed 
the  hold  of  the  boat  was  discovered 
to  be  on  fire  through  the  slacking 
of  the  lime;  it  was  towed  out  into> 
the  river  and  sunk.  This,  it  was 
conceded,  was  the  only  way  to 
prevent  total  destruction  of  the 
boat  by  fire.    In  an  action  to  re- 
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cover  the  insurance,  plaiiitiff's  evi- 
dence was  to  the  effect  that  the 
lime  was  not  wet  while  it  was  be- 
ing  transferred  to  the  boat,  and 
that  the  hatches  were  carefully 
closed;  also,  that  the  boat  was 
thoroughly  repaired  late  in  the 
summer  before  the  loss.  The  boat 
was  tested  after  it  was  discovered 
to  be  on  fire,  and  but  one  inch  of 
water  was  found  in  the  hold. 
There  was  no  evidence  as  to  the 
condition  of  the  lime  when  it  was 
delivered  to  the  boat.  No  defects 
in  the  boat  or  any  unseaworthiness 
were  shown;  defendant,  however, 
claimed  that  these  were  to  be  in- 
ferred from  the  slacking  of  the 
lime,  which,  if  the  lime  was  dry 
when  loaded,  must  have  been 
caused  by  water  entering  through 
a  leak  in  the  boat.  The  plaintiffs 
were  nonsuited.  Held,  error;  that 
the  evidence  did  not  justify  a  find- 
ing that  the  slacking  was  caused 
by  a  leak  of  sufficient  size  to  noake 
the  boat  unseaworthy;  that  some 
of  it  may  have  been  wet  before 
loading  sufficiently  to  have  caused 
it  to  dack.  Singleton  v.  Phenix 
Ins.  Co,  298 

12.  It  appeared  that  the  day  after 
the  fire,  defendant's  agent,  who 
issued  the  policy,  was  notified  of 
the  loss  and  examined  the  wreck; 
he  received  a  verified  statement  of 
the  circumstances  of  the  loss, 
which,  with  a  full  statement  of 
his  own  as  to  the  condition,  he 
mailed  to  defendant,  by  whom 
they  were  retained.  Derendant's 
adjuster  thereafter  wrote  to  the 
agent  that  he  had  examined  the 
boat  and  would  **  pick  her  uj),"  i. 
e.,  raise  her.  Plaintiffs*  verified 
formal  proofs  of  loss  and  executed 
an  assignment  of  all  their  interest 
in  the  Doat  to  defendant,  which 
was  delivered  to  and  retained  by 
the  agent.  Held,  that  a  finding 
by  the  trial  court,  as  matter  of 
law,  that  the  boat  had  not  been 
alE)andc>ned  bv  the  plaintiffs,  and 
that  an  abandonment  had  not  been 
accepted  by  defendant,  was  error. 

Id. 

18.  By  a  policv  of  life  insurance 
issued  by  defendant,  the  answers 
of  the  appellant  to  defendant's 
medical  examiner  were  warranted 
to  be  true.    In  answer  to  the  ques- 


tion "when  last  attended  by  a 
physician  and  cause  ?  "  the  answer 
was  "six  years,  measles."  In  an 
action  upon  the  policy,  for  the 
purpose  of  provmg  the  death, 
plaintiff  produced  in  evidence  % 
verified  certificate,  made  about  five 
months  after  the  application,  in 
which  the  attending  physician 
stated  that  he  had  been  the  medi- 
cal attendant  or  adviser  of  the  de- 
cedent*'for  astralgia  about  one 
and  a  half  years  ago."  EM,  that 
the  certificate  could  be  availed  of 
by  defendant  as  evidence  showing 
the  falsity  of  the  answer  so  made 
to  the  medical  examiner;  that  the 
fact  defendant  would  not  have 
been  permitted  to  introduce  the 
statement  in  the  certificate  was  not 
material;  and,  therefore,  that  a  re- 
fusal of  the  court  to  charge,  as  re- 
quested by  defendant,  that  thi» 
statement  was  to  be  taken  into 
consideration  by  them  was  error. 
Jlelmg  v.  Mut,  L.  Ins.  Co         881 

14.  In  an  action  of  ejectment  thee 
following  facts  appeared :  The 
premises  in  question  belonged  to 
one  G.,  who  died  leaving  a  will,, 
by  which  he  devised  and  be- 
queathed his  property  to  his  widow 
for  life,  subject  to  an  annuitv  to 
his  brother  J. ;  after  her  death  he 
provided  for  the  payment  of  cer- 
tain bequests  and  directed  that  the 
remainder,  if  any,  be  equally  di- 
vided between  the  children  of  J. 
G.  and  all  the  testator's  relatione 
by  his  father's  side  in  the  United 
States  at  the  date  of  his  will,  sub- 
ject to  the  psA'ment  of  said  an- 
nuity  to  J.  The  will  then  pro- 
vided as  follows:  "  He  (J.)  is  to 
have  nothing  from  my  property, 
and  I  hereby  cut  off  from  inherit- 
ing anything  or  property  of  mine 
his  wife,  or  any  person  in  any  way 
related  to  her,  either  by  blood  or 
marriage,  with  the  exception  of 
himself,  and  he  only  in  the  way  I 
have  stated  above."  After  the 
death  of  the  testator's  widow  this 
action  was  brought  by  the  widow, 
the  children  and  grandchildren  of 
J.  Plaintiffs  gave  evidence  tend- 
ing to  show  that  J.  G.  died  un- 
married and  without  children,  and 
that  the  testator  had  no  relatives 
living  in  the  United  States  at  the 
date  of  his  will  or  death  ^o  were 
descended  from  his  grandfather  or 
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father,  other  than  plaintiffs.  Held, 
that  while  the  burden  was  upon 
plaintiffs  of  showing  that  there 
were  no  persons  living  who  could 
take  as  remaindermen,  it  was  suffi- 
cient to  make  out  a  pnina  faHe 
case,  and  as  their  evidence  showed 
the  existence  of  any  such  person 
to  be  improbable,  it  was  sufficient 
for  tliat  purpose,  and  that,  there- 
fore, a  nonsuit  was  error.  Gallag- 
her V.  Crooks,  Sfe 

15.  In  such  an  action  it  appeared 
that  plaintiff's  injuries  were  caused 
by  the  act  of  S.  who,  when  intoxi- 
cated, drove  a  horse  and  buggy 
against  a  carriage  in  which  plam- 
tiff  was  riding,  upsetting  it.  S. 
had  Invited  one  G.  to  ride  with  him 
"that  day,  provided  another  person 
did  not  do  so.  On  the  evenmg  be- 
fore the  accident,  when  passing 
ciefenrlants'  liquor  store  together, 
O.  invited  8.  to  go  in  with  him, 
which  he  did;  S.  remained  near  the 
door,  while  G.  Avent  on  to  the 
counter,  had  a  bottle  filled  with 
whiskey,  which  he  paid  for,  and 
both  leit  together.  It  did  not  ap- 
pear that  tney  drank  any  of  the 
whiskey  that  night,  or  that  S.  was 
informed  by  G.  of  his  purpose  to 
procure  it.  The  next  day  G.  went 
with  S.,  taking  the  bottle  -of 
whiskey,  from  which  they  both 
drank. "  G.  subsequently  Jeft  the 
buggy  and  8.  took  in  another  per- 
son, with  whom  he  was  driving 
when  the  accident  happened .  Held, 
that  the  evidence  failed  to  sliow 
that  the  sale  of  the  liquor  b^'  the 
defendants  was  the  proximate 
cause  of  the  intoxication  of  S.,  but 
that  the  supply  to  him  by  G.  of 
the  liquor  purchased  by  the  latter 
was  the  proximate  cause;  and  so, 
that  defendants  were  not  liable, 
and  a  denial  of  a  motion  for  a  non- 
suit was  error.     Dudley  v.  Parker. 

386 

16.  By  a  contract  for  regulating  and 
grading  one  of  defendant's  streets 
at  a  price  specified  for  the  differ- 
ent kinds  of  work,  after  providing 
for  substantial  performance  in  ac- 
cordance wjth  the  specifications,  it 
was  stipulated  that  defendant's 
commissioner  of  public  works 
should  determine  what  would  con- 
stitute a  performance;  dailv  in- 
iSpection,  a  right  on  defendant's 


part  to  change  the  grade,  and  an 
examination  by  a  surveyor  after 
excavation,  were  also  provided  for, 
and  when  the  completion  of  the 
work  was  duly  certified  by  three 
of  defendant's  officers  named,  and 
also  by  its  commissioner  of  public 
works,  it  agreed  to  pay  therefor. 
In  an  action  to  recover  for  the 
work  done  at  the  contract  prices, 
plaintiff  produced  in  evidence  the 
certificates  required  by  the  con- 
tract which  showed  the  amount  of 
work  done,  and  certified  to  the 
completion  of  the  contract  and  ac- 
ceptance of  the  work.  No  fraud 
or  invaliditv  in  the  contract  was 
alleged  by  defendant,  and  that  the 
work  as  certified  was  done  was 
not  questioned,  but  it  claimed  on 
the  trial  non-compliance  with  this 
provision  of  the  contract:  '*  The 
street  is  to  be  regulated  two  feet 
below  the  grade  where  there  is 
rock,  and  is  to  be  examined  bv  the 
surveyor  before  placing  any  filling 
thereon.  ♦  ♦  *  Any  portion 
of  the  street  not  thus  regulated 
and  properly  examined  will  not  be 
received  as  finished."  This  de- 
fense was  not  set  up  in  the  answer. 
Defendant  was  permitted  to  give 
evidence,  under  objection  that  it 
was  not  admissible  under  the 
pleadings,  which  tended  to  show 
that  in  places  rock  was  left  nearer 
than  two  feet  to  the  established 
grade.  The  court  directed  a 
judgment  for  plaintiff  for  the 
amount  as  certified,  with  interest. 
Ueldy  no  error;  that  defendant  was 
not  entitled  to  give  evidence,  or  to 
go  to  the  jury  on  the  question  of 
non-compliance  with  said  provis- 
ion of  the  contract  as  it  was  not 
raised  hf  the  pleadings.  Brady  v. 
Mayor,  etc,  415 

17.  Where  a  charge  is  correct  in 
part,  a  general  exception  thereto 
without  any  qualification  is  not 
sustainable.   WelU  v.  Htggitu.  459 

18.  By  a  lease  of  premises  in  New 
York  city  the  tenant  covenanted 
to  pay  the  Croton  water  rent  and 
all  taxes  and  assessments  on  the 
demised  premises.  Upon  the  trial 
of  an  action  to  recover  rent,  etc., 
plaintiff  introduced  in  evidence 
tax  bills,  including  water  rents 
for  the  years  1876,  1877,  1878  and 
1879;  these  were  objected  to  as 
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immaterial.  Defendant's  counsel 
asked  the  court  to  direct  the  jury 
to  limit  the  verdict  to  the  taxes 
for  1879;  this  was  denied  and  said 
counsel  excepted.  The  court  di- 
rected a  verdict  for  all  the  taxes 
to  which  said  counsel  excepted 
generally.  Held,  that  the  excep- 
tions were  too  broad  to  present  the 
question  as  to  defendant's  liability 
for  taxes  which  accrued  prior  to 
his  appointment  as  receiver;  and 
that  the  objection  and  motion  as 
made  were  properly  overruled.  Id. 

19.  An  omission  of  the  averment  in 
the  complaint  required  by  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  549)  authorizing  the  ar- 
rest of  a  defendant  in  an  action  for 
money  received,  that  the  money 
was  received  in  a  fiduciary  capacity 
and  forbidding  a  recovery  unless 
the  allegation  is  proved,  may  not 
be  taken  advantage  of  for  the  first 
time  upon  appeal;  the  question 
must  be  raised  upon  the  trial. 
Moffatt  V.  FuXUm.  507 


A  refusal  of  a  trial  court  to 


charge  in  reference  to  a  i^ule  of  law 
having  no  bearing  upon  t1u>  issue  is 
not  error. 

See  Kane  v.  N.  F.,  N,  K  d  ET,  R. 
R  Co.  160 


TRUSTS  AND  TRUSTEES. 

1.  Under  the  provision  of  the  act  of 
1875  (§  10,  chap.  611,  Laws  of 

-  1876),  providing  for  the  incorpora- 
tion of  certain  business  corpora- 
tions, which  requires  that  the 
directors  of  a  corporation  organized 
under  it  shall,  at  their  election, 
*'and  throughout  their  term  of 
olBce,"be  stockholders,  whenever, 
and  as  soon  as,  a  director  parts 
with  all  beneficial  interest  in  and 
control  over  his  stock  and  causes 
the  officers  of  the  corporation  to 
have  knowledge  of  such  fact,  by 
request  that  a  proper  transfer  be 
made  on  the  corporate  books,  the 
statute  operates  to  divest  him  of 
his  office,  and  he  ceases  to  be  a  di- 
rector. (Bradley,  J. ,  dissenting.) 
a  If.  Bank  v.  OolvieU.  250 

d.  In  an  action  against  the  alleged 
directors  of  such  a  corporation  to 


recover  a  debt  of  the  corporation 
because  of  failure  to  file  an  annual 
report  in  January,  1886,  as  re- 
quired by  the  act  (§  18),  it  ap- 
peared that  defendant  C,  in 
November  5,  1885,  assigned  and 
delivered  his  certificate  of  stock, 
which  was  for  eighty  shares,  to 
J.,  the  secretary  of  the  company, 
for  the  purpose  of  terminating  his 
connection  with  the  company.  J. 
accepted  the  assignment,  C.  asked 
for  the  transfer-book,  but  the  com- 
pany had  no  such  book  at  that 
time,  and  he  was  told  it  was  not 
necessary.  A  few  days  later,  a 
transfer-book  having  been  ob- 
tained, the  assignment  was  entered 
therein.  J.,  however,  issued  a 
new  certificate  to  himself  for  only 
seventy -five  shares,  and  to  C, 
without  his  knowledge,  a  certifi- 
cate for  ^ye  shares,  which  J.  in- 
duced him  to  accept,  but  not  with 
any  understanding  that  he  should 
be  a  director.  The  debt  in  ques- 
tion was  incurred  by  the  corpora- 
tion in  June,  1886.  Held  (Brad- 
LET,  J.,  dissenting),  thatC.  ceased 
to  be  a  stockholder  on  his  assign- 
ment of  stock,  and  thereupon 
ceased  to  be  a  director,  and  so, 
was  not  liable.  Id, 

8.  Where  land  has  been  conveyed  to 
a  party  iipon  an  oral  trust,  invalid 
under  the  Statutes  of  Frauds  and 
of  Uses  and  Trusts  (2  R.  S.  184, 
S  6;  1  id.  728,  §  51),  it  is  lawful 
for  him  to  perform  it,  and  if  hd 
conveys  the  land  and  receives  the 
proceeds,  the  law  will  treat  him  as 
a  trustee  of  personal  property 
realized  for  the  benefit  of  the  cestui 
que  trust,  who  may  maintain  an 
action  against  him  to  recover  such 
proceeds.    Bork  v.  Martin.      280 

4.  H.  held  the  title  of  certain  lots  in 
the  city  of  B.,  as  security  for  an 
indebtedness  of  J.  At  the  request 
of  J.,  and  upon  the  agreement  of 
plaintiff  to  pay  the  indebtedness, 
he  conveyed  the  lots  to  defendant, 
who  agreed  to  hold  them  for  plain- 
tiff's sole  use  and  benefit,  subject 
to  his  direction  respecting  sales 
thereof,  and  to  pay  over  the  pro- 
ceeds of  such  sales.  Plaintiff  paid 
J.'s  indebtedness  and  from  time  to 
time  negotiated  sales  of  lots,  which 
defendant  deeded  at  his  request. 
Plaintiff  having  negotiated  a  sale 
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of  the  remaining  lots,  defendant 
refused  to  execute  deeds  to  the 
purchasers  unless  the  consideration 
was  paid  to  his  wife,  which  was 
done,  plaintiff  advancing  the 
money  in  order  to  procure  the 
deeds.  Held,  that  plaintiff  was 
entitled  to  recover  of  defendant 
the  sum  so  paid;  that  while  the 
statutes  may  have  justified  the 
defendant  in  refusing  to  dispose  of 
the  land,  having  done  this  he  was 
no  longer  protected,  but  held  the 
money  under  a  parol  trust  which 
was  valid;  that  plaintiff  had  the 
right  to  advance  the  money,  and 
that  the  payment  to  the  wife  was 
not  voluntary.  Id. 

i5.  Plaintiff's  complaint  alleged  the 
conveyance  of  the  premises  to  de- 
fendant upon  a  trust  substantially 
as  stated,  the  sale  of  the  remaining 
lots,  the  receipt  by  defendant  of 
the  purchase-money,  and  his  re- 
fusal to  pav  over  the  same,  and  then 
further  alleged  that  defendant 
"  has  fraudulently  and  dishonestly 
appropriated  the  said  moneys  and 
converted  them  to  his  own  use." 
Held,  that  this  averment  did  not 
necessarily  characterize  the  action 
as  one  of  trover;  and  that  it  might 
be  rejected.  Id. 

^.  By  an  tote-nuptial  agreement,  S., 
in  contemplation  of  the  marriage, 
conveyed  to  a  trustee  certain  lands, 
the  trustee  to  pay  to  her  the  rents 
and  profits,  or  at  her  election  to 
permit  her  to  hold  and  use  the 
lands  during  her  life,  and  upon 
her  death  to  convey  them  as  she, 
by  deed,  appointment  or  will, 
**  should  order,  direct  or  appoint." 
S.  retained  possession  of  the  prem- 
ises until  her  death.  BM,  that 
the  ante-nuptial  conveyance  did 
not  create  a  trust  within  the  mean- 
ing of  the  Statute  of  Uses  and 
Trusts  (1  R.  S.  728,  §  65),  as  the 
power  of  the  trustee  to  receive 
and  apply  the  rents  and  profits 
was  dependent  on  the  election  of 
S.,  and  she  exercised  the  right  re- 
served by  her  to  herself  take  and 
hold  the  property;  that  no  title 
vested  in  the  person  named  as 
trustee  (1  R.  8.  727.  §  47;  Id.  728, 
§  49;  Id.  729.  §  58);  and  that, 
therefore,  the  premises  were  held 
;ahd  owned  by  S.  at  her  decease. 
Wainvfrtght  v.  Law.  318 


7.  The  will  of  K.,  after  providing 
for  the  payment  of  debts,  etc.,  di- 
rected that  his  residuary  estate 
should  be  divided  equallv  between 
his  wife  and  children.  The  execu- 
tors were  directed  to  divide  such 
residue  into  as  many  equal  shares 
as  would  give  two  to  each  bene- 
ficiary, to  convey  one  to  the  bene- 
ficiary and  retain  the  other,  paying 
to  him  or  her  the  income  during 
life;  they  were  also  authorized  to 
sell  any  or  all  the  rea)  or  per- 
sonal estate,  and  after  payment  of 
debts  as  provided,  to  invest  the 
proceeds  "as  they,  in  their  dis- 
cretion, may  deem  most  for  the 
interest  of  the  parties  interested." 
The  executors  named  in  the  will 
renounced,  and  letters  of  adminis- 
tration with  the  will  annexed  were 
issued  to  others.  B^  judgment, 
in  an  action  of  partition  and  for 
the  appointment  of  a  trustee  in 
place  of  those  who  had  renounced, 
C.  was  appointed  such  trustee, 
and  certain  lots  in  the  city  of  New 
York  were  set  off  to  him,  as  trustee, 
for  the  testator's  two  sons,  L.  and 
Q.,  who,  with  the  widow,  were  the 
only  beneficiaries.  Subsequently, 
upon  petition  of  C,  in  which  the 
beneficiaries  joined,  he  was  per- 
mitted to  surrender  the  trusts,  and 
L.  was  appointed  trustee  of  the 
share  of  G.,  while  the  latter  was 
appointed  trustee  of  the  shares  of 
L.  and  the  widow,  and  conveyance 
was  made  to  them  by  C.  L.  and 
C.  contracted  to  sell  the  lots  in 
question  to  plaintiff.  In  an  action 
to  recover  back  the  portion  of  the 
purchase-price  paid,  and  expenses, 
upon  the  ground  of  defect  of  title, 
Tield,  that  the  will  created  an  ex- 
press trust  (1  R.  S.  728,  §  55),  and 
the  trustees  took  title  to  the  lands 
embraced  therein  and  set  apart  for 
its  purpose;  that  L.  and  O.  suc- 
ceeoed  to  his  title;  that  the  power 
of  sale  was  intended  to  be  appli- 
cable to  the  subject  of  the  trust, 
and,  being  thus  annexed  to  it  in 
aid  of  its  execution,  was  taken  by 
the  substituted  trustees;  and  that, 
therefore,  they  could  convey  a 
good  title.     Lahey  ▼.  Kortnght. 

450 

8.  Also  held,  that  as  in  the  action  of 
partition  all  the  parties  interested 
were  before  the  court,  none  of 
them  could  challenge  the  title  of 
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the  trustees  to  the  real  estate, 
which  was  by  the  judgment 
therein  made  subject  to  the  trust. 

Id, 


VENDOR  AND  PURCHASER. 

1 .  While  at  law  the  stipulated  time 
of  performance  of  a  contract  for 
the  sale  of  land  is  of  the  essence 
of  the  contract,  it  is  not  essen- 
tially so  in  equity,  and  when  the 
situation  of  the  parties  and  the 
property  remains  unchanged,  re- 
lief may  be  granted.  Schmidt  v. 
Meed,  108 

2.  Reasonable  diligence  in  perform- 
ance, however,  is  requisite  to  such 
relief  where  there  is  no  acquies- 
cence in  the  delay.  Id. 

3.  When,  by  the  terms  of  such  a 
contract,  the  time  for  the  per- 
formance is  not  of  the  essence 
thereof,  it  may  be  made  so  by  rea- 
sonable notice  by  either  party  to 
the  other,  and  the  party  giving 
the  notice  may  then  avail  himself 
of  the.  forfeiture  on  default.      Id. 

4.  The  parties  hereto  entered  into  a 
contract  for  the  sale  by  defendants 
and  the  purchase  by  plaintiff  of 
certain  premises,  by  the  terms  of 
which  plaintiff  agreed  to  pay  a 
specified  portion  of  the  purchase- 
price  by  taking  the  premises  sub- 
ject to  a  mortgage  thereon  for  an 
amount  specified,  '*  having  five 
years  to  run  from  November, 
1886."  The  mortgage,  in  fact,  ma- 
tured in  three  years  from  that  time. 
Three  days  before  the  time  fixed  in 
the  contract  for  its  performance 
plaintifiF  notified  defendants  of  the 
mistake  in  the  time  of  payment  of 
the  mortgage,  of  which  fact,  until 
such  notice,  they  were  ignorant, 
and  also  notifiea  them  that  he 
would  not  accept  a  deed  unless 
defendants  procured  at  the  time 
fixed  for  passing  title  a  proper  and 
sufllclent  extension  of  the  mort- 
gage, so  as  to  conform  to  the  con- 
tract. Defendants  lived  in  New 
York;  the  owner  of  the  mortgage 
in  Philadelphia.  When  the  par- 
ties met  at  the  time  stipulated  de- 
fendants had  not  procured  the 
extension,  they  tendered  a  deed 
and  also  ample  security  against 


any  possible  damage  by  reason  of 
the  mistake,  which  plaintifiF  re- 
fused. Defendants  then  asked  for 
an  extension  of  the  time  of  per- 
formance for  a  week  or  ten  days  to 
enable  them  to  procure  an  exten- 
sion of  time  of  payment  of  the 
mortgage;  this  also,  plaintiff  re- 
fused. Eight  days  after  the  meet- 
ing such  an  extension  was  procured 
and  tendered  by  defendants  to 
plaintifiF,  with  expenses  of  record- 
ing and  the  deed.  PlaintifiF  re- 
fused to  accept;  he  had  on  the  same 
day,  prior  to  the  tender,  com- 
menced this  action  to  recover  back 
the  payment  made  by  him  on  exe- 
cution of  the  contract  and  ex- 
penses. The  testimony  was  con- 
flicting, as  to  whether  defendants 
during  the  three  days  between  the 
time  of  notice  of  the  mistake  and 
that  for  pei*formance,  made  any 
efiForts  to  procure  the  extension. 
PlaintifiF*s  evidence  was  to  the  ef- 
fect that  when  so  notified,  defend- 
ants said  they  would  not  apply 
for  an  extension.  The  evidence 
showed  and  the  court  found  that 
plaintifiF,  at  the  time  of  executing 
the  contract,  made  special  in- 
quiries as  to  the  time  when  the 
mortgage  would  mature,  and  re- 
lied upon  the  representation  in  the 
contract;  also,  that  five  days  after 
the  time  fixed  for  performance  he 
purchased  other  premises.  Held, 
that  plaintifiF  was  not  required  to 
accept  the  security  ofiFered  in  lieu 
of  performance;  that  the  question 
as  to  whether  the  three  days  was  a 
sufficient  or  reasonable  time  in 
which  to  obtain  the  extension,  and 
as  to  whether  defendants  had  used 
due  diligence  to  procure  it  in  that 
time  were  Questions  of  fact;  and 
that  the  evidence  justified  a  find- 
ing that  defendants  were  not  enti- 
tled to  relief  from  their  default. 

Id, 

5.  To  constitute  a  cause  of  action  for 
fraudulent  representations  on  the 
part  of  the  vendor  on  sale  of  prop- 
erty, it  is  necessary  to  show  not 
onl^  a  false  statement  or  represen- 
tation as  to  the  property,  but  that 
such  representations  were  made 
with  intent  to  deceive,  and  that 
the  accomplishment  of  this  intent 
was  the  result  of  the  vendee's  re- 
liance upon  the  representations. 
McIrUyre  v.  Budl,  192 
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8.  Plaintiff,  who  owned  what  was 
termed  "a  locator's  mining  claim  '* 
in  government  lands,  contracted 
to  convey  the  same  to  a  company 
to  be  formed  to  develop  the  '  *  lode, 
defendants,  as  part  of  the  consid- 
eration, agreeing  to  pay  a  sum 
named.  The  claim  was  conveyed  as 
agreed.  In  an  action  to  recover  a 
portion  unpaid  of  the  purphase- 
money,  defendants  set  up  as  a 
counter-claim  that  plaintiff,  to  in- 
duce them  to  enter  mto  the  agree- 
ment, falsely  and  fraudulently 
represented  that  he  was  seized  of 
the  whole  lode,  when  he  had,  in 
fact,  previously  conveyed  his  right 
to  one-third  of  the  surface  ground 
of  the  lode  to  a  niece,  whereby 
they  sustained  damage.  Plaintiff 
denied  making  any  false  represen- 
tations, and  testibed  that  he  in- 
formed defendants  that  he  had 
given  to  his  niece  one-third  of  the 
surface.  A  deed  to  the  niece  was 
given  in  evidence.  The  court 
charged  that  it  conveyed  the  right 
to  the  surface  only,  and  did  not 
impair  plaintiff's  nght  to  the  ma- 
terials beneath .  To  th is  defendants 
excepted.  The  iury  found  for 
plaintiff  on  the  issue  of  fraud .  Ueld, 
that  whether  the  deed  conveyed 
one-third  of  the  whole  claim  or  a 
right  only  to  one-third  of  the  sur- 
face, if  plaintiff  represented  that  he 
owned  the  whole,  the  falsity  of  the 
representation  was  established;  but 
that  the  jury  having  found  with 
plaintiff  on  this  issue,  the  construc- 
tion of  the  deed  was  immaterial, 
flo  far  as  the  counter-claimwas  con- 
cerned, and  so,  if  erroneous,  was 
not  ground  for  reversal;  that  had 
the  jury  been  instructed  that  the 
deed  conveyed  one-third  of  the 
mine  instead  of  one-third  of  the 
surface  only,  this,  conceding  it  to 
be  correct,  would  not  alone  have 
warranted  a  finding  of  fraud,  as 
while  it  would  show  a  mistake  on 
the  part  of  plaintiff  as  to  the  con- 
struction, it  would  not  establish 
any  fraudulent  intent.  Id. 

« 

7.  Where  the  owner  of  two  parcels 
of  land  imposes  a  burden  upon  one 
for  the  benefit  of  the  other,  and 
then  conveys  the  former  by  abso- 
lute and  unqualified  deed,  no  ease- 
ment in  favor  of  the  land  retained 
against  the  parcel  conveyed  will 
be  implied,  unless  at  the  time  of 


the  conveyance  the  burden  was 
apparent,  and  is  strictly  necessary 
for  the  enjoyment  of  the  parcel 
retained.      WelU  v.  Garbutt.      430 

See  Sales. 


WAIVER. 

In  the  absence  of  any  agreement,  a 
waiver  of  forfeiture  of  a  policy  of 
life  insurance  results  from  negotia- 
tions or  transactions  with  the  in- 
sured, by  which  the  insurer  after 
knowledge  of  the  forfeiture  recog- 
nizes the  continued  existence  of 
the  policy,  or  does  acts  based 
thereon,  or  requires  the  insured  by 
virtue  thereof,  to  do  some  act  or 
incur  some  expense  or  trouble. 
EoruUd  V.  M.  R.  F.  L.  A»n.     378 


•  When  general  agent  of  insur- 


ance company  has  power  to  toaiw  con- 
dition in  policy,  although  it  provides 
tJiat  no  agent  has  power  to  waiw  any 
conditions. 
See  Berry  v.  A,  G.  Ins.  Co.  49 

Cross  v.  iV:  F.  Ins,  Go.         133 


WAREHOUSING. 

Defendant  indorsed  and  delivered  to 
plaintiffs  a  warehouse  receipt  for 
certain  wet  salted  calf  skins  as  se- 
curity for  a  call  loan.     In  an  action 
to  recover  on  the  loan  defendant 
sought  to  counter-claim  damages 
resulting  from  a  deterioration  of 
the  calf  skins  while  in  the  ware- 
house, alleged  to  have  been  caused 
by  plaintiffs'  neglect  to  care  for 
them.     It  appeared  that  plaintiffs 
gave  no  personal  attention  to  the 
skins  while  in  the  warehouse  and 
exercised  no  supervision  over  them; 
that  defendant  had  free  access  to 
them  and  frequently  went  to  the 
warehouse  and  examined   them. 
The  skins  were  all  piled  together 
and  the  injury  was  caused  by  the 
heating  of  those  in  the  center  of 
the  pile;  this  did  not  appear  upon 
the  surface  of  the  pile.     When 
defendant  discovered  that  the  skins 
were  injured  he  called  plaintiffs* 
attention  to  it  and  advised  that 
they  be  resalted  and  tanned ;  plain- 
tiffs declined  to  do  either;  defend- 
ant  also  proposed  to  take  them  to 
his  own  warehouse  and  treat  them. 
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Plaintiffs  did  not  consent,  but  sug- 
gested that  defendant  pay  the  debt 
and  take  the  skins.  Held,  that 
while  the  legal  title  to  the  prop- 
erty was  vested  in  plaintiffs  and 
the  warehousemen  were  their  bail- 
ees, defendant  had  at  least  an 
equal  interest  in  the  preservation 
of  the  property,  the  bailment  be- 
ing for  the  mutual  benefit  of  the 
parties,  and  no  duty  devolved  up- 
on the  former  to  cause  it  to  be 
liandled  over  and  inspected;  that 
plaintiffs  were  not  required  to  per- 
mit defendant  to  take  it  to  his  own 
warehouse,  and  whether,  under 
the  circumstances,  it  was  their 
duty  to  take  some  action  for  its 
preservation  after  being  advised 
of  its  deterioration,  for  neglect  to 
perform  which  they  were  liable, 
was  properly  submitted  to  the 
jury.      Willets  v.  Hatcfi.  41 


WATER  COURSES. 

1.  The  title  of  a  riparian  proprietor 
to  his  water  rights  in  a  stream, 
and  his  rifl^ht  to  redress  for  their 
invasion,  is  not  conditional  upon 
a  beneficial  user  of  them.  N.  Y. 
Rubber  Co,  v.  Boihery,  293 

2.  Where  there  is  a  diversion  of  the 
waters  of  the  stream,  which  mate- 
rially diminishes  its  natural  flow 
over  the  lands  of  a  proprietor  be- 
low, he  may  maintain  an  action 
and  is  entitled  to  recover  nominal 
damages,  although  he  has  as  yet 
made  no  use  of  the  waters,  or  water 
enough  is  left  in  the  stream  for 
the  purposes  of  his  business  as 
then  conducted.  Id. 

8.  This  right  to  recover  nominal 
damages  is  substantial,  as  it  con- 
firms me  proprietor's  right  to  the 
beneficial  use  of  the  waters  of  the 
stream  as  it  was  accustomed  to 
flow  before  the  diversion,  and  if 
withheld  might  tend  to  impeach 
or  destroy  his  title  by  adverse 
user.  Id. 

4.  In  an  action  to  recover  damages 
for  such  a  diversion  the  court,  auer 
charging  that  if  defendants  di 
vertea  the  waters  of  a  stream,  to 
a  degree  that  materially  and  ap- 
preciably diminished  its  flow  along 
the  lands  Of  plaintiff,  the  latter 
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was  entitled  to  nominal  damages, 
charged  in  substance  that  the 
question  must  be  determined  by 
the  use  of  the  land  as  it  was,  and 
not  with  reference  to  the  future; 
that  the  question  was  as  to  whether 
the  water  was  diverted  so  as  to 
leave  the  stream,  to  a  material  and 
appreciable  extent,  insufficient  for 
the  purposes  of  plaintiff's  busi- 
ness, and  refused  to  charge  that 
plaintiff's  right  to  maintain  the  ac- 
tion and  to  recover  nominal  dam- 
ages did  not  depend  at  all  upon 
his  showing  actual  or  perceptible 
damage.    Ilcld,  error.  Id. 

In  an  action  to  restrain  defendant 
from  so  obstructing  tlie  waters  of 
a  creek  as  to  cause  them  to  flow 
back  upon  plaintiff's  land,  it  ap- 
peared that  G.  formerly  owned 
plaintiff's  lot  and  that  of  defend- 
ant below.  Upon  the  lot  now 
owned  by  defendant  was  a  mill 
and  a  dam  which  had  been  main- 
tained for  many  years,  which  dam, 
when  the  pond  was  full,  set  back 
the  waters  of  the  creek  upon  the 
lot  now  owned  by  plaintiff.  G. 
executed  a  mortgage  upon  part  of 
plaintiff's  lot,  covering  that  por- 
tion so  overflowed,  without  re- 
serving the  right  to  flow  any  part 
of  it.  At  that  time  the  mill  was 
in  operation,  but  the  water  in  the 
pond  was  low.  G.  thereafter  con- 
veyed both  lots  to  defendant.  Tlie 
mortgage  was  foreclosed,  and, 
pursuant  to  judgment  of  foreclos- 
ure, the  mortgaged  premises  were 
sold  and  conveyed  by  referee's 
deed  to  plaintiff.  There  was  no 
reservation  in  the  judgment,  or 
in  the  referee's  deed,  of  any  right 
to  flow  any  part  of  the  premises. 
Prior  to  the  sale  and  conveyance, 
the  dam  was  carried  away,  and  it 
did  not  appear  that  at  the  time  of 
the  execution  of  the  mortgage 
or  the  referee's  deed,  any  por- 
tion of  plaintiff's  lot  was  over- 
flowed, or  that  there  was  any 
visible  sign  of  previous  over- 
flow. Defendant  commenced  re- 
building the  dam,  with  intent  to 
carr^  it  up  to  its  former  height. 
It  did  not  appear  that,  in  order  to 
operate  defendant's  mill  with  sub- 
stantially undiminished  efliciency, 
it  was  necessary  to  maintain  the 
dam  at  full  height,  or  at  such  a 
height  as  would  cause  the  over- 
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flow  of  plaintiff's  land.  Held,  that 
there  was  no  implied  reservation 
of  the  right  to  overflow;  and  that 
a  permanent  injunction  was  prop- 
erly granted.      Wells  v.    Oarbutt. 

430 


WHARVES. 

1.  It  seems,  that  a  party  having  and 
assuming  to  maintain  a  dock  and 
slip  to  supply  wharfage  for  hire  is 
bound  to  keep  them  in  suitable 
condition  for  that  purpose,  and  for 
any  injury  or  loss  resulting  to  a 
person  properly  using  them,  solely 
occasioned  by  a  failure  to  perform 
this  duty,  he  is  liable.  Vratnaii  v. 
Rogers.  167 

2.  The  duty,  however,  is  imposed 
upon  one  hiring  wharfage  to  exer- 
cise ordinary  care  and,  if  by  such 
exercise,  he  could  have  discovered 
the  defect  causing  the  injury,  he 
is  guilty  of  contributory  negli- 
gence. Id. 

8*.  In  an  action  to  recover  damages 
for  an  injury  to  plaintiffs'  barge 
and  its  cargo  while  lying  at  de- 
fendant's dock,  wharfage  at  which 
had  been  leased  by  plaintiffs,  the 
testimony  of  the  latter  was  to  the 
effect  that  they  made  the  lease 
upon  the  representation  of  defend- 
ant that  the  place  at  the  wharf  so 
let  was  safe  and  had  six  feet  of 
water  at  low  tide;  that  at  the 
wharf  it  was  less  than  six  feet  and 
the  ground  under  the  barge  sloped 
down  outward  from  the  docks,  so 
that  at  low  tide  the  side  of  the 
barge  near  the  dock  rested  on  the 
bottom,  and  by  reason  of  the  slope 
broke  away  from  its  fastenings 
and  turned  over,  thus  causmg  the 
loss  complained  of.  The  barge 
had  been  at  the  dock  for  ten  days 
prior  to  the  injury,  and  at  low  tide 
had  rested  on  the  bottom.  The 
eourt  instructed  the  jury  that  if 
they  found  that  the  bottom  of  the 
slip  was  defective  or  in  unsafe  con- 
dition, and  this  caused  the  loss, 
the  further  question  was  for  them 
to  determine  whether  defendant 
was  guilty  of  negligence  and  plain- 
tiffs free  from  contributory  negli- 
gence. Plaintiffs*  counsel  re- 
quested the  court  to  charge  "  that 
defendant    made    the    statement 


that  this  place  was  all  right,  the 
plaintiffs  had  the  right  to  rely  on 
that  statement."  The  court  stated 
that  the  jury  might  consider  that 
on  the  Question  of  negligence,  and 
declinea  to  charge  that  the  jury 
might  rely  on  the  statement  or  that 
it  relieved  them  from  making  a 
personal  examination.  Held^no 
error;  that  while  assuming  the 
statement  was  made,  plaintiffs 
were  justified  in  assuming  it  to  l)e 
true,  and  negligence  could  not  l)e 
imputed  to  them  in  placing  the 
barge  there  without  personal  ex- 
amination, the  inference  was  justi- 
fied that  when  previously  at  low 
tide  the  barge  rested  on  the  bot- 
tom, it  could  have  been  easily 
ascertained  whether  the  ground 
beneath  it  was  suitable  to  rest 
upon,  and  the  question  of  con- 
tributory negligence  was  properly 
submitted  to  the  jury.  Id, 


WILLS. 

1.  The  will  of  F.,  after  legacies  to 
the  testator's  children  and  a  gift  to 
his  wife  "  forever"  of  the  residu- 
ary personalty,  also  a  provision 
that  in  case  the  personalty  was  in- 
sufficient to  pay  said  legacies 
enouffh  real  estate  should  be  sold 
for  tnat  purpose,  contained  this 
clause :  ''  I  also  give,  devise  and 
bequeath  to  my  wife  Ellesheba  all 
the  rest  and  residue  of  my  real 
estate,  but  on  her  decease  the  re- 
mainder thereof,  if  an  v.  I  give  and 
devise  to  my  said  children  or  their 
heirs  respectively,  to  be  divided  in 
equal  shares  between  them."  In 
an  action  for  the  specific  perform- 
ance of  a  coutract  for  the  purchai^ 
of  land  which  formed  part  of  the 
residuary  real  estate,  title  to  which 
plaintiff  claimed  through  the 
w^idow,  hdd,  that  she  took  only  a 
life  estate;  but  that  by  necessary 
implication  a  beneficial  power  wi» 
conferred  upon  her  to  dispose  of 
the  residuary  real  estate,  with  a 
limitation  over  incase  of  her  death 
without  exercising  the  power;  and 
that,  therefore,  she  could  convey  a 
good  title.     Leggett  v.  Firlh.     '  7 

2;  P.  died  leaving  him  surviving  his 
widow,  a  daughter  and  five  grand- 
children, two  of  them  children  of 
the  daughter,  three  the  children  of 
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deceased  sons;  he  died  seized  of  I 
four  parcels  of  real  estate.  By  his 
will  he  directed  his  executors,  if 
his  widow  consented,  to  sell  said 
real  estate,  invest  one^third  of  the 
proceeds  and  pay  the  income  there- 
from to  his  widow  during  her  life 
in  lieu  of  dower,  and  after  her 
death  divide  the  principal  among 
his  grandchildren  then  surviving; 
one-third  he  gave  to  his  daughter, 
the  other  third  to  his  daughters- 
in-law  and  their  children.  The 
testator  directed  his  executors  to 
dispose  of  his  residuary  estate  or 
put  it  in  shape  to  divide  e(}ually 
among  his  said  grandchildren 
*'  whenever  either  shall  become  of 
age."  The  will  then  contained 
this  clause :  ''It  may  so  happen 
that  my  daughter  ♦  *  *  may 
live  to  have  other  children  after 
my  death,  and  after  my  executors 
■  may  have  divided  my  estate;  in 
that  case,  it  is  my  wish  that  they 
come  in  and  share  in  the  estate 
left  my  wife  after  her  death  in 
pieference  to  the  others,  so  that 
all  my  grandchildren  may  event- 
ually receive  the  same  amount." 
The  widow  refused  to  accept  the 
provision  made  for  her.  In  pur- 
suance of  a  judgment  in  a  suit  for 
the  partition  and  sale  of  the  four 
parcels,  three  of  them  were  sold, 
one-third  of  the  proceeds  being 
brought  into  court  and  the  pro- 
ceeds invested,  the  income  to  be 
paid  to  the  widow  during  life  as 
and  for  her  dower  interest.  There- 
after, and  during  the  life  of  the 
widow  and  before  a  division  of  the 
residuary  estate,  a  child  was  born 
of  the  testator's  daughter.  Held, 
that  the  intent  of  the  testator  was 
to  provide  for  every  child  bom  of 
his  daughter  after  his  death,  and 
so  that  G.,  the  child  so  born,  was 
entitled  to  the  benefit  of  the  pro- 
vision, although  born  before  a 
division;  also,  that  the  refusal  of 
the  widow  to  accept  the  orovision 
made  for  her  did  not  operate  to  de- 
prive the  child  so  born  of  such 
benefit.     Ilotaling  v.  Marnli.       29 

8.  The  law  favors  a  construction  of 
a  will  which  will  prevent  partial 
intestacy.     Sehvlt  "v.  MoU,        122 

4.  The  fact  of  making  a  will  raises 
a  strong  presumption  against  any 
expectation  on  the  part  of  the  tes- 
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tator  of  leaving,  or  a  desire  to 
leave,  any  portion  of  his  estate 
beyond  the  operation  of  his  will. 

Id. 

In  an  action  to  recover  back 
moneys  paid  upon  a  contract  to 
sell  real  estate,  the  following  facta 
appeared:  In  1876  one  H.  died 
seized  of  the  premises  in  question. 
At  that  time  he  was  living  with 
one  B.  as  his  wife.  R.,  to  whom 
B.  had  been  married,  was  then 
alive,  but  had  obtained  a  divorce 
from  her,  the  decree  in  w'hich  for- 
bid her  remarriage  during  his  life- 
time. B  had  one  daughter  W.,  of 
whom  R.  was  the  father,  and  an- 
other daughter  C,  of  whom  H. 
was  the  father;  the  latter  left  no 
heirs  at  law.  II.  devised  one-third 
of  his  real  estate  to  his  "  adopted 
daughter"  VV.,  one-third  to  his 
** daughter"  C,  and  one-third  to 
his  "  wife"  B.,  adding  "  that  is  to 
say,  her  dower  right  to  my  estate:  ' 
he  conferred  upon  his  *'  wife  "  B. 
with  his  executor,  power  to  sell 
his  real  estate,  and  provided  that 
the  proceeds  sliould  be  deposited 
b^  them  in  a  savings  bank  until 
his  **  above-named  children  '* 
arrived  at  the  age  of  twenty-one, 
when  they  were  to  receive  their 
interest  of  one-third  of  the  money 
deposited  therein.  H.  then  de- 
vised to  his  "wife "  the  rents  and 
interests  of  his  estate  during  the 
minority  of  his  "children."  B. 
died  intestate  a  few  months  after 
H.  C.  died  within  a  year  there- 
after, Uged  two  years,  leaving  no 
relatives  on  her  mother's  side  ex- 
cept a  grandmother  and  her  half 
sister  W.  Subsequently,  in  a  pro- 
ceeding  for  the  sale  of  infant's  real 
estate,  the  interest  of  W.  was  sold 
to  defendant.  Held,  that  under 
the  will,  B.  was  vested  with  the 
fee  of  one-third  of  the  real  estate; 
that  upon  her  death,  C.  and  W. 
each  became  vested  with  an  uiidi- 
vided  one-half;  that  upon  the 
death  of  C,  her  undivided  one-half 
passed  to  W. ;  and  so,  that  defend- 
ant had  a  good  title.  Id, 

,  The  will  of  S.,  who  died  in  1856. 
after  giving  to  his  wife  the  use  and 
income  of  one-third  of  his  house 
and  lot  and  of  his  store  and  lot  in 
the  city  of  New  York,  authorized 
and  directed  his  executors  to  lease 
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and  rent  that  portion  not  devised, 
to  pay  all  taxes,  -expenses  and 
charges,  "and  to  divide  the  residue 
of  the  income  thereof  "  among  the 
testator's  five  children  during  life, 
and  after  death  he  devised  "the 
same  to  their  heirs  in  fee  forever." 
In  settlement  of  a  suit  brought 
by  the  widow  for  dower,  the  chil- 
dren agreed  to  keep  the  house  and 
store  m  good  repair  and  pay  to 
her  one- third  of  the  gross  income. 
The  executors  thereafter  leased 
both  premises,  paying  her  the 
one- third  so  agreed  upon.  In  an 
action  brought  by  a  son  of  one  of 
said  children  upon  the  death  of 
his  father  for  partition,  the  trial 
court  ordered  a  sale  and  partition, 
and  that  the  widow  refund  one- 
third  of  the  taxes,  repairs,  etc.. 
paid  for  six  years  prior  to  the 
commencement  ©f  the  action. 
Held,  error;  that  the  testator's  in- 
tention was  to  give  the  executors 
power  to  rent  the  whole  premises, 
paying  to  the  widow  one-third  of 
the  income,  and  out  of  the  re- 
mainder to  pay  all  expenses;  also 
that  while  the  grandchildren  as  re- 
maindermen might  not  be  bound 
by  the  contract  of  the  parents  as 
life  tenants,  the  construction 
given  by  them  to  the  will  and 
acted  upon  for  many  years  would 
not  be  overturned  when  the  pro- 
visions were  reasonably  capable  of 
that  construction.     Starr  v.  Starr. 

154 

7.  To  cut  off  the  right  of  an  heir  to 
inherit  there  must  be  a  legal  de- 
vise? mere  words  of  disinheritance 
are  insufficient  to  effect  that  pur- 
pose.    OaUagfierY.  Crt^ks.       338 

8.  Where,  therefore,  a  testator  fails 
to  make  a  legal  devise  of  his  realty, 
or  having  legally  devised  it,  the 
devise  fails  for  any  cause,  the  heir 
will  inherit  notwithstanding  there 
is  an  express  provision  in  the  will 
that  he  shall  not  take  any  part  of 
the  estate.  Id. 

9.  It  aeenis,  the  word  "  relations," 
when  used  in  a  will  relating  to 
personalty,  only  embraces  persons 
within  the  Statute  of  Distribution. 

Id. 

10.  As  to  whether  the  word  when 
used  in  a  devise  is  limited  to  per- 


sons within  the  Statute  of  Distri- 
bution, or  to  those  within  the 
Statute  of  Descent,  q^t/Fre.         Id. 

11.  In  an  action  of  ejectment  the 
following  facts  appeared:  The 
premises  in  question  belonged  to 
one  G.,  who  died  leaving  a  will, 
by  which  he  devised  and  be- 
queathed his  property  to  his  widow 
for  life,  subject  to  an  annuity  to 
his  brother  J.;  after  her  death  he 
provided  for  the  payment  of  cer- 
tain bequests  and  directed  that 
the  remainder,  if  any,  be  equally 
divided  between  the  children  of 
J.  G.  and  all  the  testator's  relations 
by  his  father's  side  in  the  United 
States  at  the  date  of  his  will,  sub- 
ject to  the  payment  of  said  annuity 
to  J.  The  will  then  provided  as 
follows:  "He  (J.)  is  to  have  noth- 
ing from  my  property,  and  I 
hereby  cut  off  from  mheriting 
any  thing  or  property  of  mine  his 
wife,  or  any  person  in  any  way  re- 
lated to  her,  either  by  blood  or 
marriage,  with  the  exception  of 
himself,  and  he  only  in  the  way  I 
have  stated  above."  After  the 
death  of  the  testator's  widow  this 
action  was  brought  by  the  widow, 
the  children  and  grandchildren  of 
J.  Plaintiffs  gave  evidence  tend- 
ing to  show  tliat  J.  G.  died  un- 
married and  without  children,  and 
that  the  testator  had  no  relatives 
living  in  the  United  States  at  the 
date  of  his  will  or  death  who  were 
descended  from  his  grandfather  or 
father,  other  than  plaintiffs.  SeM, 
that  while  the  burden  was  upon 
plaintiffs  of  showing  that  there 
were  no  persons  living  who  could 
take  as  remaindermen,  it  was  suf- 
ficient to  make  out  a  prima  faeie 
case,  and  as  their  evidence  showed 
the  existence  of  any  such  person 
to  be  improbable,  it  was  sufficient 
for  that  purpose,  and  that,  there- 
fore, a  nonsuit  was  error.  Id, 

12.  V.  died  seized  of  certain  prem- 
ises, leaving  his  widow  and  three 
children,  all  of  age,  surviving  him. 
By  his  will  he  gave  to  his  widow 
all  of  his  estate  during  life,  or 
until  she  should  remarry.  Should 
she  remarry,'  the  executors  were 
directed  to  sell  all  of  the  estate, 
pay  one-third  of  the  proceeds  to 
her  and  divide  the  residue 
equally  among  the  children,  the 
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children  of  any  child  who  may 
have  died  to  receive  the  parent  s 
share.  Upon  the  death  of  the  wife 
without  having  remarried,  the 
property  was  directed  to  be  divideii 
equally  amon^  the  testator's  chil- 
dren, the  children  of  a  deceased 
child  to  receive  their  parent's 
share.  Full  power  was  given  to 
the  executors  to  sell  and  convey 
the  real  estate  "whenever  they 
may  deem  it  best  to  do  so,  and 
upon  such  terms  as  they  may  think 
desirable."  The  widow  and  chil- 
dren united  in  a  conveyance  of  the 
premises  to  defendant,  who  con- 
tracted to  sell  the  same  to  plaintiff. 
Defendant  tendered  a  deed,  exe- 
cuted by  himself,  which  plaintiff 
refused  to  accept.  In  an  action 
for  specific  performance,  or,  in  case 
it  could  not  be  had,  to  recover  back 
the  purchase-money  paid,  defend- 
ant produced  a  deed,  executed  by 
the  executors,  which  recited  that 
the  consideration  stated  was  the 
same  as  that  stated  in  the  deed  of 
the  widow  and  children.  It  was 
not  claimed  that  any  portion  of  the 
consideration  was  paid  to  the  ex- 
ecutors as  such.  Held,  that  the 
first  deed  simply  conveyed  a  title, 
subject  to  be  defeated  m  part  by 
the  death  of  one  of  the  children 
prior  to  the  death  or  remarriage  of 
the  widow;  that  nothing  remamed 
for  the  executors  to  convey  but  the 
future  contingent  interests  of  the 
grandchildren,  and  this,  under  the 
power  of  sale,  they  could  only  so 
s(^ll  and  convey  as  to  secure  the 


proceeds  to  the  grandchildren  in 
case  of  the  contingency  happening 
making  them  the  ultimate  devis- 
ees; that  the  deed  executed  by 
them  was  not  a  valid  execution  of 
the  power;  and,  therefore,  that 
defendant  did  not  have  a  market- 
able title.     HarHs  v.  Strodl,     392 

18.  The  will  of  K.,  after  providing 
for  the  payment  of  debts,  etc., 
directed  that  his  residuary  estate 
should  be  divided  equally  between 
his  wife  and  children."  The  ex- 
ecutors were  directed  to  divide 
such  residue  into  as  many  equal 
shares  as  would  give  two  to  each 
beneficiary,  to  convey  one  to  the 
beneficiary  and  retain  the  other, 
paying  to  him  or  her  the  income 
during  life;  they  were  also  author- 
ized to  sell  any  or  all  the  real  or 
personal  estate,  and  after  payment 
of  debts  as  provided,  to  invest  the 
proceeds  *  *  as  they,  in  their  discre- 
tion, may  deem  most  for  the  inter- 
est of  the  parties  interested." 
Held,  that  the  will  created  an  ex- 
press trust  (1  R.  8.  728,  §  55),  and 
the  tnistees  took  title  to  the  lands 
embraced  therein  and  set  apart  for 
its  purposes;  that  L.  &  G.  suc- 
ceeded to  this  title;  that  the  power 
of  sale  was  intended  to  be  appli- 
cable to  the  subject  of  the  trust, 
and,  being  thus  annexed  to  it  in 
aid  of  its  execution,  was  taken  by 
the  substituted  trustees;  and  that, 
therefore,  they  could  convey  a 
good  title.    Lahey  v.   Koriright 
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